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INTRODUCTION 

THE  work  of  every  man  who  has  laboured  successfully  in  ad- 
vancing knowledge  falls  into  two  divisions ;  that  which  he  has  done 
himself  as  a  permanent  contribution  to  science,  and  that  which  he 
has  enabled  others  to  do.  Every  generation  depends  upon  the  work 
of  generations  before  it,  and  it  is  no  reflection  upon  the  great  names 
of  the  past  to  say  that  they  have  shewn  the  way  to  heights  whence 
lesser  men  of  a  later  age  can  overlook  a  wider  view  than  they  could 
themselves  command. 

The  late  Sir  Francis  Palgrave  will  always  be  admired  for  sound 
work  in  the  elucidation  of  the  early  history  of  mediaeval  Europe, 
of  Normandy  and  of  England  in  particular ;  for  picturesque  present- 
ments, and  for  brilliant  generalizations,  even  though  subsequent 
weighing  of  evidence  may  have  led  later  historians  to  accept  these 
with  modifications.  Especially  he  did  more  than  any  one  in  England 
to  restore  the  due  estimate  of  the  continued  influence  of  Imperial 
Rome,  for  centuries  after  the  date  when  the  fall  of  the  Roman 
Empire  had  been  gravely  recorded3-.  Recorded  in  some  given 
year  as  if  it  were  equivalent  to  the  collapse  of  an  Asiatic  dynasty, 
a  passing  phase  of  despotism,  or  the  fall  of  a  city  republic,  inte- 
resting in  its  life  but  politically  unimportant  in  life  or  in  death. 
The  comprehensive  learning  of  Gibbon  made  it  impossible  for  him 
not  to  recognize  the  continued  life  of  that  system  of  which  he 
narrated  the  Decline  and  Fall.  Yet  even  Gibbon  scarcely  seems 
to  express  sufficiently  the  fact  of  the  continuity  of  Imperial  law, 
and  of  the  unity  of  civilized  Europe  founded  upon  the  Empire. 
Viscount  Bryce  has  made  it  a  commonplace  of  history.  As  Lord 
Bryce  is  to  Palgrave,  so  Palgrave  was  to  Gibbon.  If  Sir  Francis 
sometimes  detected  the  Imperial  purple  in  the  trappings  of  West 
Saxon  kings  or  of  Norman  dukes,  who  were  little  conscious  of 
wearing  it,  we  can  excuse  him  for  the  service  rendered  by  reminding 
historians  that  the  purple  had  not  been  relegated  to  a  museum 
of  outworn  curiosities.  It  remained  for  the  still  living  historian 
to  draw  the  complete  picture,  to  reduce  the  excrescences,  to 

a  Palgrave  says  that  he  reached  his  conclusions  before  reading  Savigny.  What 
is  here  said  of  the  growth  of  the  Romanist  opinion  refers  of  course  to  England, 
not  to  the  Continent. 
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emphasize  the  important  points,  and  to  reproduce  all  in  a  brief 
and  comprehensive  compass.  But  allowing  for  the  positive  value 
of  Sir  Francis  Palgrave's  work,  a  value  not  seriously  affected  by 
occasional  exuberance  of  words  and  boldness  of  speculation,  it  is 
a  question  whether  his  greatest  fame  will  not  ultimately  spring 
from  his  administrative  services.  It  is  a  less  popular  and  brilliant 
fame  than  that  of  the  great  writer,  but  one  based  upon  more 
enduring  foundations.  The  man  who  did  so  much,  not  everything, 
but  a  good  solid  share,  in  the  task  of  reducing  the  English  Records 
to  order,  did  a  great  deal  for  historical  learning  for  all  time.  No 
nation  can  equal  ours  in  the  antiquity,  extent  and  variety  of  its 
Public  Records.  That  is  not  due  to  our  historical  taste  or  genius. 
The  English  nation  is  not  at  all  remarkable  for  its  historical 
memory,  the  Celt  beats  us  in  that.  Scotchmen  and  Irishmen 
are  more  tenacious  of  historical  memorials  than  Englishmen  are. 
Our  wealth  of  archives  is  chiefly  a  mark  of  our  comparative  freedom 
from  domestic  violence  and  foreign  invasions.  Partly  because  of 
the  bulk  of  English  Records  they  were  in  singular  disorder  and 
badly  neglected.  The  Deputy  Keeper  of  the  Records  in  the  earlier 
half  of  the  nineteenth  century  had  the  Augean  Stables  to  cleanse, 
and  this  Hercules  did  yeoman's  service  in  the  cleansing.  He  was 
in  office  when  the  contents  of  fifty-six  different  depositories  were 
mostly  concentrated  in  one.  He  superintended  arrangement,  and 
he  himself  transcribed  and  edited.  If  his  methods  were  expensive 
his  ideals  were  high.  This  volume  opens  with  his  Introduction  to 
the  Rotuli  Curias  Regis,  the  records  of  the  King's  Bench,  for  the 
reign  of  Richard  I  and  the  first  year  of  John.  Nowhere  else  does 
so  ancient  and  continuous  a  record  of  judicial  proceedings  exist. 
In  France,  the  Olim  Rolls  as  they  are  called,  of  the  Parlement 
de  Paris,  begin  in  1254a.  Our  continuous  English  Rolls  are  sixty 
years  older.  The  repeated  insistence  by  Palgrave  upon  the  doctrine 
that  in  the  history  of  the  English  law-courts  is  the  secret  of  the 
origin  and  growth  of  the  Constitution  to  be  found,  explains  his 
particular  interest  in  these  Rolls.  This  doctrine  is  further  insisted 
upon  in  the  articles,  printed  in  this  volume,  upon  Records  and 
Registration,  and  in  that  dealing  with  the  Courts  of  the  Common 
Law.  Yet  he  did  not  print  the  whole  of  the  Records  of  the  King's 
Court  which  may  plausibly  be  attributed  to  the  reign  of  Richard  I. 
There  are  in  the  Record  Office  fifteen  Rolls,  or  portions  of  Rolls, 
probably  belonging  to  the  reign. 

a  Langlois,  Textes  relatifsa  Fhistoire  du  Parlement  depuis  les  origines  jusqu'a 
1311. 
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1.  A  Roll  of  7  membranes  of  Trinity  Term,  1194. 

2.  A  Roll  of  18  membranes  of  Michaelmas  Term,  1194.  This  was 

printed  by  Palgrave. 

3.  A  Roll  of  7  membranes  of  a  Wiltshire  Eyre  of  1194. 

4.  A  Roll  of  5  membranes  of  a  Bedfordshire  and  Buckingham- 

shire Eyre  of  1195. 

5.  A  Roll  of  5  membranes  of  some  Hilary  Term. 

6.  A  Roll  of  5  membranes  of  some  Easter  Term. 

7.  A  single  membrane. 

8.  A  single  membrane  of  Easter  Term,  1198.  This  was  printed 

by  Palgrave. 

9.  A  Roll  of  9  membranes  of  a  Hertfordshire,  Essex,  and  Middlesex 

Eyre  of  1198.  This  was  printed  by  Palgrave. 

10.  A  Roll  of  2  membranes  of  a  Hertfordshire  Eyre  of  1198.  This 

was  printed  by  Palgrave. 

11.  A  Roll  of  29  membranes  of  the  Interregnum,  and  of  the  first 

year  of  John,  1199.  This  was  printed  by  Palgrave. 

12.  A  Roll  of  6  membranes. 

13.  A  single  membrane. 

14.  A  single  membrane. 

15.  A  single  membrane  a. 

The  Pipe  Roll  Society  has  so  far  printed  Nos.  1,  3,  4,  and 
there  are  good  reasons  for  attributing  all  the  fifteen  to  this  reign 
or  to  the  first  year  of  John.  Palgrave  apparently  printed  those 
which  were  exactly  dated  in  the  Roll  itself.  But  No.  1  is  obviously 
of  the  date  given,  containing  the  earlier  stages  of  suits  which 
continue  in  No.  2 ;  and  the  others  may  be  plausibly  dated  by  means 
of  names  and  suits. 

The  earliest  examples  belong  to  the  time  when  Hubert  Walter, 
Archbishop,  was  also  lately  made  Justiciar.  He  was  nephew  to 
the  wife  of  Glanvill,  the  great  judge  and  law-writer  of  Henry  the 
Second's  time,  and  it  is  suggested  that  careful  enrolment  may  have 
begun  as  a  result  of  his  legal  training  under  Glanvill b.  But  this 
surely  presupposes  that  Glanvill  favoured  enrolment.  Nor  is  other 
evidence  wanting  that  enrolment  was  earlier  than  1194,  though 
the  earlier  Rolls  of  the  Curia  Regis  are  not  extant.  The  Records 
of  the  Pedes  Finium,  Feet  of  Fines,  actions  or  fictitious  actions 
for  the  insurance  of  a  title  to  land,  are  on  record  from  1182,  though 
not  continuously  from  that  year.  These  actions  were  before  the 

a  Pipe  Roll  Society's  Publications,  vol.  xiv,  1891,  F.  W.  Maitland  ed. 

b  The  Patent  Rolls  are  extant  from  3rd  John,  Hubert  Walter's  time.  The 
earliest  extant  Bishops'  Registers  are  those  of  Walter  Grey,  Archbishop  of  York 
from  1217,  and  of  Hugh  of  Wells,  Bishop  of  Lincoln  from  1209.  Both  had  been 
officials  under  Hubert  Walter.  But  because  these  are  extant  it  does  not  follow 
that  there  never  were  any  older. 
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King's  Justices,  and  would  have  been  useless  for  their  purpose  if 
not  carefully  recorded.  The  Roll  called  De  Dominabus,  that  is 
concerning  the  marriageable  widows,  heirs,  and  heiresses,  in  the 
wardship  of  the  Crown,  was  compiled  in  the  year  1185,  early  in 
the  year,  and  refers  back  to  1 176-77 a. 

A  more  particular  testimony  to  the  enrolment  of  proceedings 
in  the  King's  Courts  is  cited  by  Palgrave.  In  the  Roll  of  Michaelmas 
Term,  9th  John,  1207,  is  a  transcript  in  brief  of  certain  pleadings 
before  the  Court  in  7th  Henry  II,  1161,  as  Palgrave  dated  it.  The 
date  has  been  variously  read  as  7th,  17th  and  27th;  there  is  a 
small  hole  in  the  parchment.  Dr  F.  W.  Maitland  seems  to  have 
established  27th  Henry  II,  1181,  as  correct.  In  a  Roll  of  1206 
the  action  is  between  Philip  Monk  and  Berenger  Monk,  when 
Berenger  vouched  a  fine  made  between  Philip  and  Berenger's 
father  Reginald  in  27th  Henry  IP.  The  brief  entry  on  the  1207 
Roll  is  of  an  action  between  Philip  Monk  and  Reginald  Monk, 
and  was  no  doubt  recorded  in  1207  because  it  had  been  appealed 
to  in  1206,  and  the  proceedings  were  still  pending.  They  were 
going  on  in  1207-8C. 

For  the  present  argument  the  year  does  not  matter,  for  at 
any  rate  it  was  before  1194.  What  may  be  pertinent  to  the  com- 
mencement of  enrolment  is  the  fact  that  Glanvill  became  Justiciar 
in  1180.  Yet  it  is  improbable,  from  the  reasons  already  quoted, 
that  record  and  registration  did  not  begin  more  early.  Would 
Roger  of  Salisbury,  would  Lanfranc,  have  been  content  without 
it?  Would  not  the  clerical  staff,  whose  fine  Lombard  hand  is 
exemplified  in  the  extant  Domesday  Book, — is  it  the  earliest 
version? — have  been  naturally  employed  in  recording?  Certain 
records,  though  not  necessarily  judicial  records,  there  must  have 
been  before  even  Domesday  was  compiled,  with  its  repeated  cita- 
tion of  values,  revenues  and  so  on  under  Edward  the  Confessor. 
These  were  not  all  of  them  only  traditional  surely? 

The  wonder  is  not  that  judicial  records  do  not  exist  before 
1194  in  a  continuous  series,  but  that  such  early  records  as  we  have 
exist  at  all.  Not  "the  best  laid  schemes"  but  the  random  mischief 
of  mice  and  men,  of  rats  and  rottenness,  might  easily  have  robbed 
us  of  much  more.  It  is  natural  that  the  diligent  Deputy  Keeper 

a  Pipe  Roll  Society,  vol.  xxxv,  1913  (De  Dominabus).  In  Dialogus  de  Scaccario, 
I,  xi,  there  is  reference  to  a  Memoranda  Roll  of  some  sort  (rotulus  annalis)  of 
Henry  I;  and  Mr  Hubert  Hall  reminds  me  of  an  Exchequer  Receipt  Roll  of  1185, 
edited  for  the  School  of  Economics;  cf.  Red  Book  of  the  Exchequer,  I,  p.  vii. 

b  Selden  Society,  vol.  I,  Introduction.  Note  A.  c  Pipe  Roll,  9th  John. 
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should  have  given  much  attention  to  the  records  of  recording  and 
registration  in  this  Introduction  to  the  Rolls  of  the  Curia  Regis, 
in  that  to  the  Ancient  Kalendars  and  Inventories,  and  in  the 
article  on  the  general  subject. 

A  temporary  forgetfulness  of  the  scope  of  the  words  Curia 
Regis  is  perhaps  implied  in  one  passage  of  Palgrave's  Introduction : 
"when  we  recollect. . .  .the  difficulties  of  communication  between 
"the  remote  parts  of  the  kingdom  and  the  central  tribunal  we 
"wonder  at  the  amount  of  business,  and  the  small  issues  some- 
"  times  involved  in  the  suits  which  came  before  the  Bang's  Court." 
The  Justices  in  Eyre  were  the  King's  Court  every  whit  as  much  as 
the  Court  sitting  at  Westminster  was.  All  pleas  holden  before 
the  Justices  of  the  Bench  were  deemed  to  be  held  before  the  King 
or  his  chief  Justiciar  a.  In  these  proceedings  of  the  reign  of  Richard  I 
there  can  be  little  question  of  any  pleas  being  held  before  the  Bang 
in  person,  cor  am  ipso  domino  Rege,  because  when  they  begin  the 
King  had  not  yet  come  back  from  his  captivity  in  Germany,  and 
during  the  time  covered  by  nearly  all  the  remainder  he  was  in 
France.  In  the  middle  of  John's  reign  a  distinction  is  recorded 
in  Fines,  between  those  levied  in  curia  Domini  Regis  and  those 
levied  in  curia  Domini  Regis  coram  justiciariis  itinerantibus.  But 
even  in  the  case  of  pleas  coram  Rege,  when  the  King  himself  was 
supposed  to  preside,  it  does  not  follow  that  they  were  at  West- 
minster. Wherever  the  King  was  there  was  the  King's  Court,  and 
though  Richard  was  seldom  in  England,  John  traversed  England 
from  end  to  end  continually.  There  is  a  roll  of  John's  reign  full 
of  Somersetshire  and  Dorsetshire  cases  heard  at  Wells.  It  is  not  an 
Eyre,  but  the  King  was  at  Wells,  probably  devouring  the  substance 
of  the  Bishop,  and  administering  justice  in  his  own  court,  at  least 
in  theory.  It  followed  that  the  King  might  be  in  two  places  at 
once,  so  far  as  justice  was  concerned.  Here  in  proper  person,  there 
in  the  person  of  his  Justicesb.  Now,  with  the  multiplication  of 
circuits,  the  King  can  be  in  several  places  at  once.  Of  the  five 
Rolls  printed  by  Palgrave  two  are  of  Eyres,  when  the  parties  may 
have  had  the  King's  Court  at  their  doors. 

But  the  remark  is  just,  that  men  valued  the  King's  justice  for 
small  issues.  It  has  happily  been  the  rule  in  England  that  the 
nature  of  the  case,  not  whether  the  issue  were  great  or  small, 

a  Placit.  Abbrev.  Record  Ed,  p.  32. 

»  But  he  could  not  be  twice  over,  doubly  present,  in  the  same  place.  Maitland 
in  Selden  Society,  vol.  i,  Introduction,  p.  xii,  quotes  a  case  in  which  Edward  I 
left  Winchester  because  his  Justices  were  coming  there  on  Eyre. 
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determined  the  Court.  The  King  must  judge  if  a  man  has  been 
unjustly  deprived  of  an  acre  or  of  an  earldom. 

After  his  manner  Sir  Francis  seized  upon  picturesque  incidents 
and  striking  characters  revealed  in  the  rolls.  The  accusation  of 
treason  brought  by  William  Fitz  Osbert,  William  with  the  Long 
Beard,  against  his  brother  Richard,  gives  him  an  occasion  for 
telling  the  story  of  the  first  English  demagogue  or  popular  leader 
on  record.  England  was  most  grievously  taxed  for  the  ransom 
of  King  Richard,  and  the  complaint  was  made  that  the  taxes 
were  in  London  inequitably  levied  to  the  disadvantage  of  the  poor. 
That  is  probable  enough  unfortunately,  but  whether  William  was 
a  pure-souled  patriot,  or  a  turbulent  leader  of  sedition,  is  not  so 
clear.  Matthew  Paris  thought  him  the  one,  William  of  Newbury 
thought  him  the  other.  The  story  loses  nothing  by  Palgrave's 
presentation  of  it,  and  the  inferences  are  not  always  unquestion- 
able. It  is  probable  that  William  was  not  of  English  descent,  from 
his  name.  It  is  certain  that  wearing  a  beard  was  not  an  old  English 
fashion.  In  the  Bayeux  Tapestry  the  only  Englishman  with  a 
beard  is  Edward  the  Confessor.  Harold  and  his  army  have  none. 
Nor  is  it  quite  fair  to  say  that  King  Richard  was  so  devoid  of 
natural  affection  that  it  was  a  mere  pretence  in  him  to  appear 
shocked  at  William's  prosecution  of  his  own  brother.  One  of  the 
few  better  points  in  King  Richard's  character  appears  in  his  really 
generous  forgiveness  of  his  brother  John.  Nor  is  there  exactly 
evidence  that  the  inhabitants  of  London  were  sprung  from  two 
distinct  tribes  of  patricians  and  plebeians,  or  that  the  former  had 
ever  lived  especially  in  Aldermanburya.  There  were  a  great  many 
French,  Gascons,  Germans,  Italians,  and  Flemings  in  London.  The 
foreigners  may  have  been  chiefly  among  the  richer  folk;  but 
Archdeacon  Cunningham  shewed  reason  for  thinking  that  the 
weavers  were  foreign  workmen.  But  the  story  is  a  good  story, 
well  told,  from  one  point  of  view. 

The  adventures  of  Geoffrey,  Archbishop  of  York,  the  king's 
natural  brother,  and  of  Longchamp,  Bishop  of  Ely,  Richard's 
minister  in  his  absence,  form  material  for  more  picturesque  narra- 
tion. Geoffrey  was  badly  treated,  but  he  was  a  troublesome  person. 
William  Longchamp  is  an  interesting  figure.  There  is  little  to  be 

*  Alderman  was  not  a  title  precisely  used.  The  head  of  any  society  was  often 
called  its  Alderman.  The  Aldermen  who  were  the  heads  of  the  original  Wards 
lived  of  course  on  then*  own  estates,  which  may  have  been  more  or  less  co-extensive 
with  the  original  Wards.  The  Aldermanbury  was  the  old  Guildhall  (see  p.  599, 
note  to  p.  7). 
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said  in  his  favour,  except  that  he  must  have  had  ability  to  have 
risen  from  nothing  to  be  regent  of  a  kingdom.  But  he  is  interesting 
as  an  example  of  the  great  minister  created  by  the  king  as  a  counter- 
poise to  the  great  nobility,  a  Wolsey  or  Cromwell  of  his  time.  But 
what  are  we  to  say  of  Richard's  judgment  when  he  expected 
Longchamp  and  Hugh  de  Puiset,  kinsman  of  himself  and  of  Philip 
of  France,  to  pull  together?  More  rationally  might  Henry  VIII 
have  left  his  kingdom  to  the  joint  guidance  of  Wolsey  and  of  the 
Duke  of  Norfolk. 

THE  ANCIENT  KALENDARS  AND  INVENTORIES  OF  THE  TREASURY 
OF  His  MAJESTY'S  EXCHEQUER,  form  a  monument  of  what  we 
may  call  the  professional  zeal  of  the  Deputy  Keeper.  The  Edinburgh 
Review  Article  of  February,  1822,  upon  the  Courts  of  the  Ancient 
English  Common  Law,  belongs  to  the  work  of  the  historian  of  the 
English  Commonwealth.  As  noted  above,  Sir  Francis  stood  strongly 
by  the  belief  that  the  origin,  progress,  and  survival  of  constitutional 
Government  depended  more  particularly  upon  the  law,  and  the 
law-courts,  than  upon  the  formal  enactment  of  constitutional 
rules.  The  modern  conception  of  laws  differs  much  from  the  early 
mediaeval  idea.  It  would  have  seemed  not  only  strange  but  almost 
impious  to  our  forefathers  that  an  assembly,  however  popular, 
or  democratic,  or  representative  in  its  composition,  should  be 
constantly  making  new  laws.  Charibert,  King  of  Paris,  father  of 
the  queen  of  Ethelbert  of  Kent,  swore  at  his  coronation  that  he 
would  not  inflict  (non  infiigeret)  new  laws  upon  his  people a.  Law 
was  something  immemorial  and  sacred,  its  origin  need  not  be 
enquired  into  too  curiously.  It  can  be  ascribed  to  any  great  figure 
of  the  past.  Alfred  made  it  in  England,  Rollo  in  Normandy.  So 
they  did,  in  the  same  sense  in  which  Numa  made  it  in  Rome, 
or  Lycurgus  made  it  in  Sparta.  That  is,  it  is  a  legacy  of  immemorial 
antiquity,  the  law  of  the  Medes  and  Persians  that  altereth  not. 
Later  kings,  or  Witans,  or  Councils  declare  it.  The  Courts  declare 
it,  but  in  fact  make  it  too,  as  new  conditions  which  must  be  met, 
arise.  All  early  law  is  in  effect  Common  Law.  The  laws  of  early 
English  kings,  the  various  laws  of  Kentish  kings,  the  laws  of  Ine 
of  Wessex,  the  true  laws  of  Alfred,  are  not  new  codes,  nor  complete 
codes,  but  the  enunciation  of  some  principles,  and  the  application 
of  old  principles  to  some  particular  cases,  presupposing  a  body  of 
customary  law  which  was  never  written.  The  so-called  laws  of 
Henry  I  are  a  treatise  on  law,  those  of  Edward  the  Confessor  and 
of  William  the  Conqueror  are  a  traditional  version  of  their  practice. 
a  Gregory  of  Tours,  ix,  30. 

p.  IX.  b 


[xx]  Introduction 

Edgar's  Law  of  the  Hundred  is  more  like  a  deliberate  framing  of 
a  new  administrative  machinery  by  some  statesman ;  may  we  say 
by  Dunstan?  But  the  whole  of  Sir  Francis'  article,  full  as  it  is 
of  intense  interest  and  extraordinary  learning,  is  beyond  treatment 
in  a  commentary,  unless  that  commentary  is  to  exceed  fourfold 
the  length  of  the  article.  It  would  involve  all  the  vexed  questions 
of  the  origins  of  Hundreds  and  of  Shires,  the  nature  of  their  courts, 
the  origin  and  growth  of  trial  by  Jury,  and  the  antiquities  of 
Parliament.  That  the  practice  of  representation  by  chosen  men  in 
the  local  courts  paved  the  way  for  parliamentary  representation 
is  generally  allowed.  But  we  must  be  on  our  guard  against  a  too 
liberal  ascription  of  the  process  of  election  to  the  composition  of 
early  courts,  judicial  or  political.  There  is  for  instance  no  evidence 
that  the  Anglo-Saxon  Witan  was  in  any  sense  an  elected  body. 
Were  Aldermen  ever  elected  by  their  own  Shires?  In  the  only 
times,  the  later  Anglo-Saxon  period,  in  which  we  know  anything  of 
the  Witan,  these  Aldermen  were  appointed  by  the  king  and  Witan. 

Palgrave,  as  his  studies  progressed,  became  less  and  less  in- 
clined to  extend  popular  election  back  into  primitive  periods.  In 
the  English  Commonwealth,  p.  103,  he  writes:  "But  it  may  be 
"doubted  if  popular  elections,  in  the  modern  sense  of  the  term, 
"ever  subsisted  amongst  the  Anglo-Saxons.  I  have  sought,  with 
"anxiety,  in  the  ancient  records  of  this  Kingdom,  for  proofs  of 
"such  a  custom;  and  when  first  I  entered  upon  the  study  of  our 
"constitutional  history,  it  was  with  the  firm  belief  that  all  restric- 
tions upon  the  right  of  suffrage  were  the  usurpations  of  authority. 
"Every  year  passed  in  enquiry  has  accumulated  evidence  tending 
"to  refute  that  opinion. . .  .the  legal  right  of  election  or  nomina- 
"tion  devolved  upon  the  chief  members,  the  'magnates'  of  the 
"people,  or  upon  select  bodies."  The  views  of  the  Essays  are  the 
expression  of  the  earlier  belief  of  the  writer,  seriously  modified, 
as  he  admits,  by  the  time  his  work  was  completed. 

The  clause  "de  Heretochiis"  in  the  Laws  of  Edward  the 
Confessor,  describing  the  election  "in  full  folk-moot"  of  Heretogas, 
or  war-leaders,  in  each  county,," as  Sheriffs  ought  to  be  elected," 
is  a  composition  of  the  13th  century  at  the  earliest,  when  popular 
election  of  Sheriffs  was  desired.  (Stubbs,  Const.  History,  i,  113.) 

Whatever  their  original  character,  neither  County  Courts  nor 
Hundred  Courts  were  in  the  12th  and  13th  centuries  developing 
into  truly  representative  bodies.  They  were  tending  to  become  less 
truly  representative,  seeing  that  large  numbers,  and  those  the 
more  influential  people,  were  seeking  and  obtaining  freedom  from 
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the  burden  of  attending  them.  The  machinery  employed  in  forming 
them  might  give  the  hint  for  making  really  representative  assem- 
blies, when  either  king  or  people  thought  these  necessary.  Nor 
was  the  Jury,  as  we  understand  it,  an  inevitable  evolution  from 
the  system  of  sworn  Recognitors.  It  is  necessary  to  be  on  our 
guard  against  the  too  ready  acceptance  of  superficial  likenesses 
as  certain  traces  of  the  Jury  in  embryo.  The  Jury  has  been  derived 
from  all  sorts  of  wonderful  sources,  from  the  Anglo-Saxons,  of 
course,  from  the  Scandinavians,  from  the  Roman  law,  from  the 
Sclavs,  and  even  from  Asia.  The  fact  is  that  people  called  upon  to 
try  disputes  or  criminals  have  sworn  to  be  honest  in  every  language 
under  Heaven;  and  have  forsworn  themselves  in  most.  Twelve 
is  for  some  reason  a  sort  of  sacred  or  lucky  number  for  all  Teutonic 
peoples,  and  for  several  besides  apparently.  There  were  Twelve 
Tables,  Twelve  Tribes,  Twelve  Caesars,  Twelve  "who  kept  the 
Golden  Shield."  In  the  arithmetic  of  Scots  fishermen  quite  recently 
a  hundred  was  twelve  times  twelve.  It  seems  in  fact  that  the 
Inquest  by  sworn  Recognitors  was  directly  derived  from  the  prac- 
tice of  the  Frankish  Empire,  into  which  it  may  have  been  introduced 
from  the  fiscal  regulations  of  the  Roman  law  of  Theodosius.  If 
so  it  was  introduced  into  England  by  the  Normans.  What  Scandi- 
navian law  the  Normans  had  when  they  came  to  Rouen  has  scarcely 
left  a  trace.  Rollo's  alleged  laws  are  not  recoverable.  There  seem  to 
have  been  no  written  laws  or  constitutions  of  Normandy  before  the 
Norman  Conquest  of  England.  The  later  customs  of  Normandy  are 
French.  If  they  differ  from  those  of  other  French  provinces  the  hand 
of  Henry  of  Anjou  is  probably  responsible  for  the  difference.  But  in 
administration  the  Normans  followed  the  practice  of  Frankish 
kings.  Sworn  witnesses  were  employed  to  answer  particular  ques- 
tions of  administration,  or  about  offences.  Once  only  in  Anglo- 
Saxon  laws,  in  the  law  of  Ethelred,  does  anything  like  a  jury 
presentment  of  crime  appear.  There  the  twelve  senior  Thegns  of 
a  Wapentake  are  to  be  sworn  not  to  accuse  any  falsely.  But  the 
instance  is  singular,  the  meaning  is  disputed,  and  the  application 
may  be  local  in  a  Scandinavian  ^division  of  the  country.  As  a 
practical  and  common  matter  the  sworn  Inquest  is  of  Norman 
introduction  in  England.  It  was  the  precursor  of  the  Royal  Com- 
mission, not  what  we  know  as  trial  by  Jury.  The  sworn  Recognitors 
were  witnesses  speaking  of  their  own  knowledge,  or  of  common 
fame.  They  are  more  significant  as  representatives  of  public  opinion 
than  as  the  origin  of  modern  Jurors.  The  invention  of  a  Jury  w^ho 
are  not  witnesses,  but  who  judge  of  the  fact  from  evidence,  is  due 
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to  two  unpopular  parties,  Pope  Innocent  III  who  abolished  trial 
by  Ordeal,  and  the  lawyers,  sometimes  foreigners  and  chiefly  eccle- 
siastics, of  the  thirteenth  century.  In  the  land  of  its  birth  the  Jury 
of  Presentment  did  not  develop  into  the  Jury  as  we  understand 
it,  but  died  out  entirely.  It  was  no  doubt  Henry  II  and  his  lawyers 
who  had  given  it  the  strength  which  enabled  it  to  survive,  and  be 
transformed,  in  England.  We  owe  much  to  Frenchmen  and  to 
Italians,  even  in  the  field  of  Constitutional  Government  and  Law 
which  we  arrogate  as  peculiarly  our  own.  The  name  Parliament 
came  to  us  from  France,  it  came  to  France  via  the  Proven9al  lands, 
from  Italy.  The  development  of  a  Parliament  in  the  later  sense, 
not  "  a  High  Court "  only  as  in  Paris,  can  be  traced  in  the  Romance 
speaking  lands  of  the  Plantagenets  before  it  is  developed  in  England. 
Whatever  it  owes  to  English  practices  of  representation  it  is  rash 
to  neglect  entirely  an  inspiration  due  to  direct  imitation  from 
Gascony.  Simon  de  Montfort  the  elder  called  a  Parliament  there 
very  like  the  one  which  his  son  called  after  Lewes,  but  some  fifty 
years  before  Lewes.  Simon  de  Montfort  the  younger,  and  Edward  I, 
the  two  greatest  names  in  the  early  history  of  Parliaments,  both 
had  ruled  in  Gascony.  A  Parliament  is  "a  talking."  Kings  talked 
to  their  Councils,  and  asked  for  information  no  doubt  at  all  times. 
But  to  say  with  Sir  Matthew  Hale,  that  the  assembly  called  by  the 
Conqueror  in  his  fourth  year,  from  whom  according  to  Hoveden 
he  made  enquiry  concerning  the  laws  of  England,  was  "a  full 
"and  complete  parliament,"  is  to  misread  the  past  in  the  light  of 
subsequent  ages.  The  king  caused  enquiries  to  be  made,  and  in  his 
Great  Council  promulgated  his  will  that  the  "law  of  King  Edward," 
that  is  old-established  customs,  should  be  observed.  But  such  a 
proceeding  is  not  a  necessary  step  in  the  evolution  of  parliament a. 
It  was  just  as  likely  to  lead  up  to  les  ordonnances  du  roi  as  to  Acts 
of  Parliament,  and  there  is  no  consecutive  line  of  development 
from  it  to  the  latter.  The  insularity  acquired  by  English  barons 
of  foreign  descent,  and  their  curious  zeal  for  law,  by  whatever 
motives  it  was  prompted13,  have  more  to  do  with  the  growth  of 
constitutional  government  than  the  enforced  attendance  of  the 

a  Were  the  men  from  each  county  who  declared  the  law  elected  in  the  modern 
sense?  Electi  merely  means  chosen,  probably  by  the  Sheriff  in  fact,  though  he 
would  be  guided  by  common  fame  and  would  declare  his  choice  in  the  meeting  of 
the  county. 

b  Obstinate  insularity  must  have  been  a  strong  factor  in  baronial  zeal  for 
English  law.  Their  unanimous  "nolumus  leges  Angliae  mutare"  at  Merton,  cannot 
have  been  dictated  by  a  rational  preference  for  our  law  of  legitimacy  over  that 
of  Christendom  elsewhere. 
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reeve  and  four  men  from  the  township  to  do  the  work  of  the 
Hundred  and  the  Shire.  The  barons  had  practical  power,  the  dele- 
gates of  the  townships  had  none.  The  great  merit  of  the  Great 
Charter  is  not  to  be  found  in  any  one  of  its  clauses,  but  in  the 
general  fact  that  it  declared  that  there  was  a  law  beside  or  above 
the  will  of  the  king,  and  that  it  put  the  vindication  of  that  law 
into  the  hands  of  men  able  to  fight  for  it. 


THE  GROWTH  OF  THE  EQUITABLE  JURISDICTION. 

That  all  justice  was  the  King's  justice  was  the  maxim  of  lawyers 
after  the  Norman  Conquest,  with  of  course  the  very  important 
exception  of  justice  done  in  the  Church  Courts.  It  was  not  the 
primitive  idea.  The  king's  function  as  a  judge  was  not  to  see  justice 
done  in  his  name  in  the  ordinary  course,  but  to  act  as  a  special 
judge  when  a  man  failed  to  obtain  justice  in  his  own  Hundred. 
The  law  of  king  Edgar a  forbade  a  man  to  apply  to  the  king  unless 
"he  cannot  obtain  law  at  home,"  but  apparently  also  allows  an 
appeal  from  too  heavy  a  sentence  of  compensation  for  wrong  done. 
It  was  repeated  by  Cnut.  The  reason  for  a  failure  to  obtain  law 
at  home,  was  usually  the  too  great  might  of  the  opposing  party, 
exactly  the  same  cause  which  justified  the  action  of  the  King's 
Council  in  the  15th  and  16th  centuries,  when  offenders  could  be 
sheltered  and  juries  overawed  by  great  men.  "Too  great  might" 
on  one  side  made  resort  to  the  extraordinary  jurisdiction  of  the 
Council  a  refuge  for  poor  men.  Only  when  the  great  men,  "the 
"stout  gentlemen  of  the  North,"  and  such  like,  had  been  brought 
under  by  Tudor  sovereigns,  did  the  too  great  might  of  the  Crown 
itself  provoke  a  reaction  of  opinion  against  the  Star  Chamber,  and 
the  other  lesser  emanations  of  the  Council;  when  indeed  these 
were  employed  to  override  the  Common  law  rights  of  great  men 
and  smaller  men  alike,  in  the  interests  of  royal  policy. 

The  constructive  judicial  work  of  Henry  II  and  of  Edward  I 
made  the  extraordinary  judicial  power  of  the  crown  less  necessary 
for  a  time.  The  growth  of  Society,  the  arising  of  questions  not 
contemplated  by  the  law  of  a  previous  time,  and  the  increasing 
social  disorder  and  civil  war  of  the  late  fourteenth  and  fifteenth 
centuries,  all  made  appeals  for  justice,  in  cases  where  no  remedy 
could  be  found  in  the  Common  Law  Courts,  more  frequent.  The 
idea  of  equity,  of  a  natural  justice  apart  from  or  even  against  the 
rigour  of  the  law,  was  no  new  thing.  Glanvill  himself  allows  that 

»  Secular  Law,  n,  2. 
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the  Curia  Regis  may  consider  ita.  But  the  practice  grew  of  seeking 
a  remedy  by  petition  addressed  to  the  Chancellor  as  the  king's 
secretary  and  keeper  of  the  Great  Seal.  The  subject  is  involved 
in  considerable  obscurity,  Sir  Francis  Palgrave  himself,  Spence, 
Equitable  Jurisdiction  of  the  Court  of  Chancery,  Pollock  and  Maitland, 
History  of  English  Law,  Dicey,  Leadam,  Baildon,  and  others,  have 
investigated  it.  But  the  action  seems  at  first  to  have  been  generally 
taken  by  the  Council,  with  the  concurrence  of  the  Chancellor.  Later, 
the  questions  where  "too  great  might,"  maintenance  in  short,  was 
involved,  seem  to  have  been  dealt  with  by  the  Council,  the  questions 
where  the  principles  or  practice  of  the  Common  Law  were  too  rigid 
for  application  to  the  circumstances,  to  have  become  the  field  of 
action  by  the  Chancellor  in  a  Court  of  Equity.  From  the  reign  of 
Edward  III  the  equitable  jurisdiction  of  the  Chancellor  in  his  own 
court  was  recognized.  But  whether  through  the  Council,  or  through 
the  Chancellor,  the  paternal  authority  of  the  Crown  as  general 
protector  of  the  rights  of  its  subjects,  and  of  the  interests  of  the 
nation,  apart  from  the  specific  provisions  or  established  precedents 
of  law,  was  at  the  bottom  of  the  whole  system.  It  was  this  power 
of  general  superintendence  against  which  the  lawyers  of  the  17th 
century  contended  in  the  long  struggle  with  the  Stewart  kings. 
The  extraordinary  jurisdiction  exercised  through  the  Council  fell. 
The  Court  of  Chancery  survived,  because  it  had  branched  off  into 
a  line  where  it  could  not  be  used  as  an  instrument  of  policy.  But 
the  representatives  of  the  extreme  reaction  against  the  lately 
existing  order  of  things,  the  Barebones  Parliament,  in  their  brief 
tenure  of  power,  would  have  abolished  the  Court  of  Chancery  too. 
Happily  the  conservative  statesman  Cromwell,  had  tact  enough 
to  allow  the  revolutionaries  rope  enough  wherewith  to  hang  them- 
selves, and  influence  enough  to  see  the  suicide  safely  through. 

The  question  of  the  powers  of  the  Council  during  the  period 
of  over  five  hundred  years  between  the  Conquest  and  the  17th 
century,  is  made  more  difficult  by  the  continual  change  of  the 
sense  in  which  the  word  Concilium  is  used.  The  Witan,the  assembly 
of  great  men,  became  the  Commune  Concilium  composed  of  the 
Tenants  in  Chief.  Inside  this  was  the  Curia,  the  executive  judicial 
and  financial  body  of  a  larger  consultative  assembly,  both  some- 
times meant  or  described  by  the  name  of  Council.  The  smaller 
body  became  the  Chancery,  the  Exchequer,  and  the  Common  Law 

a  Aliquando  tamen  super  hoc  ultimo  casu  in  Curia  Domini  Regis  de  consilio 
curiae  (at  the  discretion  of  the  Court)  ita  ex  aequitate  consideratum  est.  vn«  i,  p.  48, 
1604  ed. 
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Courts.  The  larger  body  became  the  Magnum  Concilium,  practically 
composed  of  the  greater  Tenants  in  Chief,  the  origin  of  the  House 
of  Lords.  To  this  were  gradually  added  representatives  of  the 
Clergy  and  the  Commons,  on  some  occasions  and  for  some  particular 
business;  and  it  was  called  the  Commune  Concilium  at  first  and 
then  Parliament.  But  it  is  impossible  to  define  merely  from  the 
use  of  the  name  Council  what  elements  were  in  it  at  various  times. 
From  the  minority  of  Henry  III  however,  Concilium  began  to 
mean  also  a  select  body  of  Councillors,  advisers  of  the  Crown, 
distinct  from  the  Magnum  Concilium,  from  Parliament  when  that 
name  became  usual,  and  from  the  chief  Executive  Officers,  though 
members  of  the  first  and  of  the  last  were  sure  to  be  among  its 
members.  The  Magnum  Concilium  continued  to  be  summoned  for 
advice  on  some  occasions  during  the  13th,  14th,  15th  and  twice 
even  in  the  17th  century.  In  the  two  earlier  centuries  it  was  called 
if  not  to  make  laws  yet  certainly  to  hear  them  promulgated  by 
the  Crown,  and  to  ratify  them.  But  the  select  body  of  advisers, 
definitely  appointed  and  paid  for  their  services,  became  known  as 
the  Continual  Council,  to  become  in  time  the  Privy  Council,  and 
finally  in  the  18th  century  to  throw  out  a  new  growth,  an  informal 
small  Committee  of  its  effective  members  known  as  the  Cabinet. 
It  was  the  Continual  Council  which  provoked  the  hostility  of 
Parliament  and  the  Common  lawyers.  It  was  defeated  in  the  17th 
century.  Since  Palgrave's  time  its  successor  or  offshoot,  the  Cabinet, 
has  insensibly  recovered  some  of  the  influence,  not  in  judicial  but 
in  administrative  powers,  then  curtailed,  and  has  in  effect  taken 
control  of  even  legislative  activity.  No  bill  now  becomes  law  unless 
the  modern  counterpart  to  the  council  so  determines. 

The  next  three  Essays  of  Sir  Francis  Palgrave  printed  in  this 
volume  are  still  concerned  with  the  legal  antiquities  of  branches 
of  the  Teutonic  race.  The  laws  of  the  Scandinavian  peoples  are 
specially  attractive  to  the  student  of  early  Teutonic  institutions, 
because  the  influence  of  the  Roman  law,  either  political  or  through 
the  Church,  had  less  power  in  the  Scandinavian  peninsulas  and 
islands  than  in  Britain,  Germany,  and  Gaul.  But  because  certain 
analogies  may  be  observed  between  the  customs  of  Scandinavia 
and  of  early  England,  it  is  unsafe  to  assume  a  derivation  of  one 
from  the  other.  It  is  difficult  to  trace  many  certain  marks  of  Norse 
or  Danish  law  in  England.  The  word  law  itself  may  be  Danish. 
Hustings,  the  title  Earl,  the  Wapentake  in  place  of  the  Hundred, 
the  territorial  division  of  Trithings  or  Ridings,  are  all  Danish  or 


[xxvi]  Introduction 

Norse.  But  the  law  of  the  Danelaw  was  so  near  that  of  the  Angles, 
the  Angles  whom  they  overran  had  been  geographically  very  near 
the  Danes  in  Denmark,  that  the  two  clearly  amalgamated  without 
difficulty.  If  the  Danes  had  any  essentially  different  customs  they 
dropped  them.  Sir  Francis  Palgrave  else  where a  surmises  that 
Trial  by  Battle  was  perhaps  known  in  England  before  the  Norman 
Conquest.  It  was  a  Scandinavian  process  of  law,  as  all  readers 
of  Icelandic  Sagas  must  know.  The  Holmgang,  the  duel  on  an 
island,  is  the  final  stage  in  litigation.  But  the  Danes  and  Norsemen 
abandoned  it  in  Britain.  They  had  what  answered  to  compurgation, 
they  had  their  wer,  the  regulated  scale  of  values  for  injury,  but 
Trial  by  Battle  is  never  mentioned,  allowed  nor  forbidden,  in 
English  laws  before  the  Conquest,  and  was  clearly  regarded  as  a 
new  and  hateful  custom  by  the  native  Englishb.  One  Scandinavian 
influence  perhaps  remained.  The  Scandinavian  people  appear  to 
have  been  desperately  litigious.  They  kept  the  character  in  Nor- 
mandy, and  it  is  not  impossible  that  they  kept  it  in  the  North 
of  England.  Shakespeare's  Hotspur  is,  among  other  characters,  a 
typical  north  countryman,  with  his  about  equal  care  for  his  horse, 
and  his  wife,  his  love  of  a  fight,  and  his  determination  "to  cavil 
"on  the  ninth  part  of  a  hair."  With  all  this  litigiousness,  Palgrave 
says,  that  the  profession  of  the  lawyer  did  not  exist  among  the 
Norsemen;  but  neither  did  it  at  a  similar  period  of  development 
of  the  law  in  England.  The  Church  never  acquired  the  same  wealth 
and  position  in  the  Northern  lands  as  it  did  here,  and  the  prof  essioii 
of  the  Canon  law,  and  the  study  of  the  analogous  Roman  law,  were 
not  common.  There  Teutonic  freedom  rather  than  Roman  im- 
perialism was  the  basis  of  society.  But  the  history  of  the  Scandi- 
navian countries  is  not  favourable  to  the  theory  that  primitive 
Teutonic  self-government,  in  small  communities,  necessarily  de- 
velops into  constitutionally  governed  nations.  In  all  these  countries 
the  great  earls  fought  each  other  and  the  kings,  and  kingdoms 
fought  each  other,  till  to  escape  anarchy  and  foreign  conquest,  the 
states  were  consolidated  into  nearly  despotic  monarchies.  Not 
origins  only  but  circumstances  go  far  to  develop  political 
conditions. 

The  Essay  upon  the  "Ancient  Gothic  Laws  of  Spain"  illustrates 

a  English  Commonwealth  (vol.  vi  of  this  series),  p.  225. 

b  The  wisest  of  us  are  far  from  being  prophetic.  Sir  Francis  suggests  that 
perhaps  his  great-grandchildren  may  think  the  avenging  of  private  insult  by  the 
duel  as  irrational  as  his  generation  thinks  Trial  by  Combat.  He  himself  lived  to 
see  the  duel  quite  extinct  in  England. 
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a  subject  unknown  to  most  English  readers,  and  perhaps  not  yet 
sufficiently  explored  by  the  writers  of  Spain  herself.  During  the 
earlier  years  of  the  Visigothic  Monarchy  in  what  became  afterwards 
the  South  of  France,  law  was  a  personal  not  territorial  arrange- 
ment. There,  as  with  the  other  Teutonic  conquerors  of  the  Empire, 
the  comparatively  small  number  of  warlike  invaders  were  judged 
by  their  own  law,  the  Provincials  by  Roman  law.  Only  in  Britain 
law  was  apparently  always  territorial a;  a  fact  which  testifies  to 
the  completeness  of  the  English  Conquest  to  begin  with,  and 
to  the  easy  amalgamation  of  Norse  and  Anglian  people  in  the 
Danelaw  afterwards.  The  Visigothic  law  became  universal  in  their 
kingdom,  but  thereby  ceased  to  be  truly  Gothic.  In  506  Alaric, 
King  of  the  Visigoths,  caused  a  written  code  to  be  made,  the  Lex 
Romana  Visigothorumy  incorporating  excerpts  from  the  Theodosian 
Code,  a  version  of  the  Institutes  of  Gaius  and  of  some  other  Roman 
texts,  with  a  running  commentary.  This  became  the  basis  of  law 
for  Goths  and  for  Provincials  alike.  Palgrave  wrote  before  the 
critical  edition  by  Hanel  was  published  in  1849.  These  laws  were 
subsequently  revised  in  Spain  by  successive  Councils  of  Toledo, 
Councils  in  which  the  ecclesiastical  element  predominated.  Yet 
traces  of  Visigothic  custom  remained,  which  combined  with  the 
precarious  position  of  the  kings,  as  chiefs  of  an  armed  confederacy 
during  the  earlier  struggles  with  the  Moors,  to  render  the  Spanish 
monarchies  more  subject  to  a  popular  control  than  any  others  in 
mediaeval  Europeb. 

Hallam,  Middle  Ages,  vol.  n,  chap,  iv,  covers  the  same  ground 
as  that  traversed  in  this  article  from  practically  the  same  sources, 
but  more  briefly.  Hallam,  moreover,  allows  himself  to  fall  into 
the  old  eighteenth  century  attitude,  speaking  of  Visigothic  history 
as  "annals  of  barbarians  so  unworthy  of  remembrance."  The  very 
antithesis  of  Palgrave's  view  of  the  importance  of  primitive 
customs. 

The  Essay  upon  the  ancient  laws  of  the  Frisons  is  a  study  of 
another  side  of  the  same  general  subject,  the  early  laws  and  con- 
stitutions of  the  Teutonic  peoples.  East  Friesland  conveys  no 
geographical  idea  to  the  modern  Englishman.  He  may  have  a  dim 

a  The  Welshman's  law  existed  only  on  the  borders  of  England,  next  door  to 
West  Wales  and  to  North  Wales. 

b  I  am  referred,  and  would  refer  readers  to  two  publications  of  the  Real 
Academia  de  la  Historia,  of  Madrid:  Legis  romanae  Wisigothorum  fragmenta,  and 
Coleccion  de  fueros  y  cartas  pueblos  de  Espana;  catdlogo;  a  fragment  of  a  General 
Collection  of  Fueros  planned  by  the  Real  Academia. 
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notion  of  a  province  of  the  Netherlands  called  Friesland,  but  how 
and  why  that  became  part  of  the  United  Netherlands,  he  knows 
not.  Nor  does  he  know  that  the  adjacent  parts  of  the  late  German 
Empire  are  Friesland  also,  and  that  the  language,  population,  and 
institutions  are  two  of  them  still  the  same,  the  third  formerly 
the  same  on  whichever  side  of  the  Dutch-German  frontier  they 
may  be.  But  we  have  many  connexions  with  the  Frisons.  To  begin 
with  many  of  them  helped  to  settle  England  during  what  we  call 
the  Anglo-Saxon  invasions.  Our  first  eminent  and  turbulent  eccle- 
siastic, Wilfrid  of  Northumbria,  converted  them  to  Christianity 
in  their  continental  seats,  and  it  is  said  taught  them  to  fish,  which 
it  is  scarcely  credible  that  they  did  not  know  how  to  do  beforea. 
Lastly  East  Friesland  was  added  to  the  Hanoverian  kingdom  of 
George  III  by  the  Congress  of  Vienna.  West  Friesland,  the  Nether- 
landish province,  had  been  acquired  by  Charles  V,  in  one  of  his 
many  characters  as  Count  of  Holland.  East  Friesland  had  been 
separated  from  it  formerly  under  counts  of  its  own,  and  so  re- 
mained German  when  West  Friesland  became  not  Dutch  but  a 
possession  of  the  House  of  Burgundy  and  so  Dutch  in  the  future. 
East  Friesland  was  annexed  by  Frederick  the  Great,  and  was 
Prussian  for  a  time.  Afterwards  of  course  it  was  annexed  by 
Prussia  again  in  1866.  Its  interest  to  Sir  Francis  Palgrave  lay 
in  the  permanence  of  early  forms  of  self-government  among  a 
poor  and  primitive  community  of  peasant-farmers  and  fishermen. 
The  analogy  with  early  Anglo-Saxon  customs  is  self-evident.  The 
lines  of  development  are  not  unlike.  In  the  13th  century  the  social 
system  of  Friesland  had  followed  the  same  course  as  that  of 
England.  "The  Hovetlinge  (or  nobility)  were  owners  or  landlords 
"of  extensive  domains,  which  were  held  by  tenants  who  had  a 
"heritable  interest  in  the  land,  subject  to  the  performance  of 
"predial  services,  and  the  payment  of  rents  in  kind;  and  they 
"(the  Hovetlinge)  were  hereditary  judges  over  their  hereditary 
"tenantry."  In  fact  English  lords  of  Manors  were  much  the  same. 
The  remaining  long  articles  in  this  volume  on  "Anglo-Saxon 
"History,"  the  "Conquest  and  the  Conqueror,"  the  "Develop- 
"ments  of  the  Conquest,"  and  on  Hume's  History,  are  in  effect 
preliminary  studies  upon  the  subjects  of  Palgrave's  well  known 
volumes  on  the  History  of  England  in  the  Anglo-Saxon  Period,  the 
History  of  Normandy  and  England,  and  the  English  Commonwealth. 
Large  parts  of  the  articles  appear  in  the  books,  but  much  also  is 

a  Eddi,  the  contemporary  authority  on  Wilfrid,  knows  nothing  of  the  famine 
and  fishery  instruction  in  Sussex,  but  tells  the  story  of  Friesland. 
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peculiar  to  the  articles  alone.  It  has  seemed  better  to  reprint  them 
in  their  entirety,  portions  could  not  have  been  extracted  without 
breaking  into  the  sense,  and  the  continuity  of  the  arguments.  Here 
and  there  some  hypothesis  may  be  more  strongly  expressed  in  one 
than  in  the  other,  more  detail  is  of  course  to  be  found  in  the  books, 
but  there  is  no  essential  difference  of  view.  The  slaughtering  of  the 
historical  authority  of  Hume  may  appear  unnecessary.  No  one  now 
thinks  that  he  is  an  authority.  In  Sir  Francis  Palgrave's  own  day, 
his  own  labours  were  rapidly  establishing  a  different  standard  of 
historical  evidence  from  that  of  Hume.  It  is  a  perfectly  fair  indict- 
ment that  the  philosophic  stickler  for  good  evidence  with  regard 
to  miracles  was  content  to  accept  the  weakest  evidence  for  non- 
miraculous  events  in  history,  and  about  views  and  motives  of 
eminent  men  of  the  past,  if  such  evidence  happened  to  coincide 
with  his  own  unphilosophic  assumption  of  what  events  and  motives 
were  likely  to  have  been.  But  the  anti-religious  or  immoral  in- 
fluence of  Hume  upon  the  rising  generation  was  not  perhaps  so 
very  dangerous  as  Sir  Francis  feared.  When  Hume  was  distilled 
through  the  mouths  of  Mrs  Markham  and  her  terrible  children, 
he  might  be  very  trivial,  and  was  of  course  very  incorrect,  but  he 
was  not  deeply  corrupting.  Palgrave  did  not  live  to  see  the  Students' 
Hume.  That  is  very  useful  as  a  school-book;  but  then  it  contains 
a  very  little  Hume  to  a  great  deal  of  Dr  Brewer.  Hume  is  indeed 
a  very  valuable  authority  for  a  subject  which  he  did  not  intend  to 
illustrate,  the  mind  of  eighteenth  century  men.  Their  complacent 
satisfaction  with  the  exact  stage  of  civilization  which  they  had 
attained,  their  contempt  for  anything  old  and  remote  as  thereby 
necessarily  barbarous,  their  distrust  of  any  enthusiasm,  their  com- 
plete misunderstanding  of  what  religion  means,  their  undervaluing 
of  all  spiritual  forces,  all  this  appears  in  every  part  of  his  work. 
In  historical  technique  it  shews  their  contentment  with  third-hand 
authority.  They  were  also  completely  ignorant  of  evolution.  They 
believed  that  all  constitutions  and  systems  were  deliberately  created 
for  a  purpose,  either  by  eminent,  and  in  spite  of  their  prevalent 
scepticism  clearly  prophetic  statesmen,  or  by  designing  priests  and 
kings.  They  were  more  interested  in  the  way  things  were  said  than 
in  the  exactness  of  the  events  recorded.  All  these  characteristics 
of  the  age  appear  in  Hume.  He  was  a  great  historian  to  an  age 
which  was  content  that  Goldsmith  should  write  school  histories, 
because  "he  wrote  like  an  angel,"  and  should  write  a  Natural 
History,  when  he  just  knew  a  horse  from  a  cow.  The  overthrow 
of  Hume's  authority  in  history  was  sure  to  come  when  men  who 
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were  not  great  historians,  or  not  historians  at  all,  Wesley,  Chatham, 
Burke,  Rousseau,  Wordsworth,  and  Scott,  all  widely  different, 
had  concurred  in  changing  everybody's  view  either  of  the  value 
of  spiritual  things,  or  of  the  relations  of  the  present  to  the  past. 
When  once  the  attitude  of  mind  in  which  the  past  should  be 
approached  was  changed,  it  became  possible  to  read  the  evidence 
with  a  chance  of  understanding  it.  Sifting  and  discrimination  in 
the  use  of  evidence  was  certain  to  follow,  when  a  real  interest  in 
the  past  was  attained,  and  when  it  was  no  longer  despised  as  Gothic, 
once  a  term  of  reproach a. 

The  Essay  upon  Hume's  History  concludes  with  an  exposition 
of  the  systematic  way  in  which  he  suppressed  evidence  of  religious 
feeling  in  historical  characters.  But  the  main  purpose  of  most  of 
it  is  the  exposure  of  his  want  of  system  in  selecting  his  authorities. 

The  article  upon  "Anglo-Saxon  History"  has  a  new  edition  of 
Hume  as  its  supposed  raison  d'etre,  but  is  mainly  a  consideration 
of  the  authorities  for  our  earlier  history.  We  again  meet  with  what 
is  to  us  a  superfluous  slaying  of  the  slain,  the  pseudo-Ingulph  is 
exposed  as  an  evident  fabrication.  That  this  is  so  is  a  matter  of 
course  to  us,  but  he  had  imposed  upon  everyone  for  a  long  time, 
and  nearly  up  to  the  date  of  the  article,  1826.  Long  after  a  forgery 
has  been  exposed,  some  statement,  or  theory,  originally  based  upon 
it,  has  a  tendency  to  crop  up,  copied  by  one  writer  from  another. 
So  though  Richard  of  Cirencester  was  long  ago  shewn  to  date  from 
the  later  18th  century  only,  his  authority  upon  the  geography  of 
Roman  Britain  has  been  used  in  many  local  topographical  col- 
lections, and  even  in  greater  books,  since.  Matthew  of  Westminster, 
nominis  umbra,  is  blown  away  by  the  breath  of  Sir  Francis's 
learning.  But  the  name  remains  in  the  foot-notes  of  some  histories 
nearer  1921  than  1826  in  date.  Palgrave  prefers  to  call  the  author 
of  Flores  Historiarum  by  a  non-committal  name,  Ftorilegus.  We 
have  been  taught  that  he  was  John  de  Cella,  edited  by  Roger  of 
Wendover  and  re-edited  by  Matthew  Paris.  But  how  many  scholars, 
even  in  1826,  knew  that  he  was  not  Matthew  of  Westminster? 

The  "Conquest  and  the  Conqueror,"  though  the  article  is  headed 
by  Thorpe'  sLaws  of  the  Anglo-Saxons, resolves  itself  to  a  great  extent 
into  a  review  of  Thierry's  Conquest  of  England.  Here  assuredly 

*  It  is  to  be  observed  that  Palgrave  himself  constantly  uses  "Gothic"  in  what 
we  may  call  its  second  sense.  It  began  by  being  a  term  of  disparagement,  rude, 
barbarous,  ignorant,  in  other  words.  He  uses  it  as  "ancient  Teutonic,"  embracing 
all  institutions  which  were  not  Roman,  a  respectful  and  appreciative,  but  too 
comprehensive  a  use. 
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Sir  Francis  is  right  in  taking  exception  to  Thierry's  view  of  a 
prolonged  national  strife  between  the  Norman  and  the  Saxon,  the 
view  made  popular  in  Ivanhoe.  The  Norman  duke  became  an 
English  king,  and  English  law,  in  the  hands  of  Norman  adminis- 
trators, conquered  Norman  turbulence.  The  alliance  between  the 
foreign  king  and  the  English  people  was  soon  struck.  The  Norman 
invaders  themselves,  when  the  great  houses  of  the  Conquest  had 
been  generally  broken  in  successive  rebellions  against  the  Conqueror 
and  his  sons,  and  against  Henry  II,  became  Englishmen  in  sym- 
pathy when  still  French  in  speech.  Only  in  two  points  will  the 
present  generation  of  historians  take  much  exception  to  the  general 
views  of  the  article,  though  some  particulars  are  questionable.  The 
physical  features  of  the  country,  and  the  fauna,  were  not  in  1066 
so  radically  different  from  what  they  are  now  as  here  described. 
The  climate  of  the  midland  and  southern  counties  was  "very  un- 
( 'like  that  of  Canada  at  the  present  day."  There  was  not  unmelting 
snow  on  Snowdon,  and  the  wine  made  at  Glastonbury  could  be 
made  now  in  our  southern  counties  if  we  were  content  to  drink 
such  bad  wine  as  our  ancestors  did.  The  bear  was  then  extinct 
in  England,  much  longer  ago  was  the  hyena  extinct.  The  bear  who 
was  ancestor  of  Earl  Si  ward  was  at  home  in  Norway a.  The  other 
point  is  more  controversial,  but  the  wholesale  destruction  of  human 
habitations  in  the  New  Forest,  where  some  people  continued  to 
live  and  where  natural  conditions  would  never  have  allowed  a 
large  population,  has  been  questioned,  and  with  it  a  good  deal 
of  the  legendary  severity  of  the  Forest  Lawb.  The  making  of  the 
New  Forest  is  further  described  in  the  article  "Developments  of  the 
Conquest."  The  acceptance  there  of  Cnut's  Forest  Law  as  genuine 
cannot  pass  unquestioned,  since  Konrad  Maurer,  Stubbs  and  Free- 
man all  reject  it  as  spurious0.  There  is  no  authentic  text  of  the 
Conqueror's  Forest  Law. 

As  in  so  many  of  these  articles,  the  real  subject  of  the  "Develop- 
ments of  the  Conquest"  appears  in  the  sub-title, — Rufus  and 
Anselm.  The  article  is  headed  by  lives  of  Anselm.  In  his  continued 
crusade  against  the  philosophic  historians,  who  argued  from  their 
own  preconceptions  of  what  history  ought  to  be,  Sir  Francis  asserts 

a  Anglo-Saxon  laws  and  literature  make  no  mention  of  bears  in  England. 
The  bear  appears  in  some  local  names  in  Wales  and  Scotland.  Does  he  in 
England? 

*  E.  H.  R.  Jan.  1912,  vol.  xxvn,  p.  26. 

c  See  also  F.  Liebermann,  "Instituta  Cnuti,"  R.  Hist.  8.  Trans.  New  Series, 
vol.  vn. 
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eloquently  the  real  truth  of  the  circumstances  which  accompanied 
the  conflicts  of  the  spiritual  and  temporal  power  in  the  middle 
ages.  The  importance  of  ecclesiastical  history  had  quite  escaped 
writers  of  the  age  of  Hume.  It  is  again  one  of  the  truisms  of  our 
age,  but  once  a  truth  which  needed  enforcing,  that  it  is  impossible 
to  understand  mediaeval  history  at  all  unless  we  can  enter  into 
the  view  of  the  time  that  the  Eespublica  Christiana  was  all  one, 
and  that  there  was  inherent  in  it  a  law  above  the  proper  province 
of  kings.  Because  an  Anselm  would  have  been  out  of  place — he 
would  of  course  have  been  impossible^— under  George  III,  was  no 
reason  why  he  was  not  supremely  useful  under  William  Rufus. 
The  best  force  indeed  which  stood  for  law  against  the  will  of  a 
despotic  king  was  the  Church.  Barons  might  make  armed  resistance 
to  oppression,  they  did  ultimately  in  England  take  a  most  fortunate 
stand  upon  law  in  that  resistance.  But  baronial  independence  was 
fraught  with  dangers,  and  was  likely  to  end  in  the  substitution 
of  many  smaller  despots  for  one  supreme  ruler.  The  ideal  of  a 
force  resting  on  moral  and  religious  sanctions  was  a  high  ideal. 
In  practice  it  too  led  to  evils,  it  was  too  aspiring  to  be  worked 
safely  by  imperfect  mena.  But  when  an  Anselm  withstood  a 
William  Rufus  he  represented  most  of  what  good  men,  and  the 
champions  of  a  rule  of  law,  should  aspire  after.  To  take  him  out  of 
the  class  of  "ambitious  priests,"  and  to  shew  him  as  saint,  and  in 
effect  patriot  and  statesman,  is  to  put  him  in  his  proper  place. 
Beyond  the  province  of  law  more  was  wrought  by  Anselm  than 
is  here  set  forth.  The  same  man  was  largely  responsible  for  fixing 
the  doctrine  of  Transubstantiation  in  the  mediaeval  Church,  and 
for  formulating,  through  his  book  Cur  Deus  Homo,  the  doctrine 
of  the  Atonement  adopted  by  Protestant  Reformers. 

The  story  of  the  death  of  Rufus  loses  none  of  its  picturesqueness 
in  the  hands  of  Sir  Francis  Palgrave.  Characteristically  he  dwells 
on  the  judgment  of  God  upon  the  hardened  sinner.  He  glances 
at  the  possibility  of  man  having  been  provoked  to  execute  that 
judgment.  The  conclusion  that  William  perished  by  a  concerted 
plan  is  all  but  irresistible.  The  widely  spread  rumour  that  evil  was 
impending  over  him,  the  warning  of  Abbot  Serlo,  the  ostentatious 
alibi  of  his  brother  Henry,  mending  his  bowstring  and  giving  his 
name  in  another  part  of  the  forest,  the  flight  of  Tirel,  unnecessary 

a  The  only  hope  of  a  League  of  Nations  in  the  12th  century  was  under  the 
Papacy.  How  terribly  the  ideal  was  corrupted,  and  the  chance  of  its  useful 
fulfilment  thrown  away,  point  to  the  infirmity  of  human  nature,  not  to  the  false- 
ness of  the  ideal. 
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according  to  his  own  story  that  he  had  not  been  with  the  king 
at  all  during  the  hunting,  but  very  useful  in  diverting  suspicion 
from  some  one  else,  the  immediate  promotion  of  his  brothers-in-law 
and  relatives  by  the  new  kinga,  all  point  to  one  conclusion.  The 
circumstances  have  been  elucidated  by  the  extensive  genealogical 
knowledge  of  Mr  J.  H.  Round,  derived  from  the  study  of 
charters. 

As  we  began  by  saying,  the  work  of  an  eminent  historian,  like 
Sir  Francis  Palgrave,  is  not  to  be  estimated  only  by  his  own 
positive  contributions  to  knowledge.  The  existing  generation  are 
heirs  to  the  fruits  of  his  labours.  Furthermore,  and  he  would  have 
been  specially  proud  of  the  distinction,  in  all  his  works  the  whole 
tone  and  attitude  frees  him  from  the  charge  which  he  brings  against 
the  tendency  of  Hume.  Never,  in  his  pages,  does  the  worse  appear 
the  better  case.  The  functions  of  the  historian  and  of  the  preacher 
are  not  the  same ;  but  the  historian  who  ignores  the  spiritual  side 
of  men,  stands  thereby  condemned  as  no  true  delineator  of  the 
story  of  mankind.  This  neglect  had  been,  in  the  eighteenth  century, 
a  persistent  error,  and  if  the  moral  lesson  is  sometimes  rather  more 
insistently  urged  upon  us  by  Palgrave  than  modern  taste  demands, 
this  fault  in  style  is  less  than  the  former  fault  in  matter. 

H.  E.  MALDEN. 

a  Sir  Francis  does  not  notice  that  Gilbert  and  Roger  de  Clare,  Henry's 
favourites,  were  Tirel's  brothers-in-law;  that  another  brother-in-law,  Richard,  was 
immediately  made  Abbot  of  Ely,  a  kinsman,  Walter  Giffard,  Bishop  of  Winchester, 
another  brother-in-law  was  Eudo,  King's  Steward.  See  Round,  Feudal  England, 
"Walter  Tirel's  wife." 
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INTRODUCTION  TO  VOLUME  I 

[BY  SIB  FEANCIS  PALGBAVE] 

§  I.  The  Rolls  of  the  Curia  Regis,  or  the  King's  Court 
held  before  his  Justices  or  Justiciars,  during  the  reigns  of 
King  Richard  I.  and  King  John,  and  here  published  for 
the  first  time  in  an  entire  form,  are  the  earliest  consecutive 
judicial  records  now  existing.  At  least,  after  endeavouring 
to  ascertain  the  fact,  by  consulting  the  best  authorities, 
I  have  not  been  enabled  to  discover  any  other  specimen 
bearing  an  anterior  date. 

It  is  true,  that  various  detached  muniments  relating  to 
judicial  proceedings — narratives  of  placita — suits  before 
various  judges  and  tribunals — and  other  legal  memorials 
of  more  remote  periods — are  extant ;  but  none,  which,  like 
the  present,  constitute  a  continuous  roll  or  register.  The 
most  ancient  documents  of  this  description  known  in  the 
continental  archives  belong  to  the  Parliaments  of  Paris, 
being  the  "Olim"  Registers1  as  they  are  called,  com- 
mencing in  the  year  1254,  the  twenty-eighth  year  of 
Saint  Louis;  whereas  we  possess  the  Rolls  of  the  Curia 
Regis  from  the  Quinzaine  of  St.  Michael,  in  the  sixth  year 
of  the  reign  of  Richard  Coeur  de  Lion,  1194,  or  soon  after 
his  return  from  the  Holy  Land. 

§  II.  With  these  rolls,  the  series  deposited  in  the 
Treasury  of  the  Exchequer  begins.  Yet  the  usage  of  pre-  TQ 
serving  a  regular  written  record  of  judicial  proceedings  (A.I 
was  certainly  practised  in  England  during  the  preceding 
reign.  The  roll  of  Michaelmas  Term,  9  John,  contains  a 
short  transcript  of  certain  pleadings,  7  Henry  II.,2  proving 
that  the  mode  of  enrolment  was  then  entirely  settled. 
I  have  not  discovered  any  other  traces  of  those  rolls. 
They  are  not  noticed  in  any  of  our  repertories  or  calendars. 
Perhaps,  when  it  was  declared  that  legal  memory  extended 
not  beyond  the  first  year  of  Richard's  reign,  the  earlier 
judicial  records,  deprived  of  their  practical  utility,  were 
cast  aside  and  neglected,  and  ultimately  destroyed,  either 
by  neglect  or  design. 

[3]  1-2 
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§  III.  Much  as  the  loss  of  these  documents  may  be 
regretted, — for  no  other  source  can  supply  the  information 
which  they  would  have  afforded  concerning  individual 
transactions, — still  we  have  no  reason  to  suppose  that 
they  disclosed  any  principles  of  law  beyond  those  estab- 
lished by  the  surviving  records.  The  main  outlines  of  that 
peculiar  and  national  system,  the  English  Common  Law, 
were  fully  fixed  and  drawn.  Our  jurisprudence  had  as- 
sumed all  those  characteristicks,  through  and  by  which, 
greatly  as  they  have  been  altered  from  age  to  age,  it  is 
distinguished  at  the  present  day.  Beginning  with  Glan- 
ville; — continuing  our  inquiries  upon  the  Rolls,  existing 
from  the  reign  of  John  in  regular  succession; — comparing 
these  records  with  the  commentary  furnished  by  the  Year 
Books ; — and  lastly,  opening  the  Volumes  of  the  Reporters, 
properly  so  called :  we  could — if  human  life  were  adequate 
to  such  a  task — exhibit  what  the  world  cannot  elsewhere 
shew,  the  judicial  system  of  a  great  and  powerful  nation, 
running  parallel  in  developement  with  the  social  advance- 
ment of  the  people  whom  that  system  ruled.  In  the 
history  of  the  English  Constitution,  our  legal  records  are 
amongst  the  most  important  elements.  The  law  restrained 
the  Sovereign  before  he  was  controlled  by  his  Great 
Council.  And  the  most  important  functions  anciently 
vested  in  the  High  Court  of  Parliament,  arose  from  the 
dispensation  of  justice,  exercised  in  ordinary  cases  by  the 
Judges  to  whom  the  King  delegated  his  authority  and 
power. 

§  IV.  But  the  interest  of  our  judicial  records  is  not 
local,  or  peculiarly  appertaining  unto  this  our  country. 
They  are  the  property,  not  merely  of  England,  but  of  the 
English  people,  wheresoever  settled  or  dispersed.  We  have 
here  the  germ  and  foundation  of  the  laws  obtaining  in 
those  States,  which,  rising  beyond  the  ocean,  seem  ap- 
pointed to  preserve  the  language  and  the  institutions  of 
England  beneath  other  skies,  when  the  empire  of  the 
parent  commonwealth  shall  have  passed  away  like  a 
dream. 

Nor  will  these  muniments  be  without  great  value  in  the 
estimation  of  those  able  and  learned  men,  who,  amongst 
foreign  nations,  and  more  particularly  the  Germans,  are 
applying  themselves  to  the  study  and  discussion  of  juris- 
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prudence  with  a  laborious  research  into  historical  facts, 
and  an  enlightened  pursuit  of  legal  science,  which  may  at 
once  excite  our  national  emulation  and  check  our  national 
pride.  For,  in  England,  no  branch  of  study,  no  pursuit, 
receives  so  little  elegance  from  the  acquirements  of  litera- 
ture, or  the  investigations  of  philosophy,  as  the  law.  Its 
professional  members  are  distinguished  for  their  knowledge 
and  their  talent,  but  they  labour  to  cultivate  and  adorn 
every  field  except  their  own.  And  while  we  thus  reject 
the  embellishment  derived  from  human  intellect,  our 
practical  Legislators  have  never  yet  sufficiently  recognised 
the  truth,  that  the  positive  laws  of  man  can  stand  upon  no 
other  sure  foundation  but  those  immutable  principles,  which 
ought  to  be  as  much  the  rule  of  conduct  for  communities, 
as  for  the  individuals  of  whom  they  are  composed. 


§  V.  The  character  in  which  these  records  are  entered 
is  cursive,  and  often  very  illegible,  perplexed,  and  obscure, 
and  the  writing  being  also  much  faded,  they  cannot  be 
deciphered  without  difficulty.  The  entries  are  frequently 
irregular  and  confused,  bearing  the  evident  tokens  of  haste 
and  interruption.  Many  clerical  errors  are  discernible, 
especially  in  the  names  of  persons  and  places.  In  coeval 
charters  and  chirographs  of  concords,  documents  which 
were  written  carefully  and  leisurely,  the  character  is  set, 
regular,  and  firm;  and  the  comparison  between  these 
classes  of  muniments  and  the  judicial  Bolls,  will  lead  to 
the  conclusion,  that  the  latter  were  written  whilst  the 
Court  was  actually  sitting. 

In  a  subsequent  age  of  our  legal  history,  it  would  seem  (Note  A.) 
that  the  roll  was  carefully  and  leisurely  engrossed  by  the 
clerk,  from  the  notes  taken  in  court  of  the  oral  pleadings. 
In  London,  a  curious  vestige  of  the  ancient  custom  may 
be  found  in  the  civic  Courts,  in  which  there  are  no  paper 
pleadings,  but  the  declaration,  the  plea,  and  other  entries, 
are  engrossed  at  once  upon  the  parchment  by  the  attorneys, 
(who  in  fact  are  the  Clerks  of  the  Court)  in  the  same  manner 
as  they  would  have  done,  had  the  suit  been  followed  and 
defended  according  to  the  ancient  mode. 

§  VI.  Upon  a  cursory  perusal  of  the  Rolls,  two  points 
will  present  themselves  prominently  to  the  reader's  atten- 
tion. 
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The  first  is  the  great  quantity  of  business  transacted 
before  the  Justiciars.  And  when  we  recollect  the  heavy 
expense,  which,  even  at  this  period,  was  attendant  upon 
legal  proceedings,  and  the  difficulties  of  communication 
between  the  remote  parts  of  the  kingdom  and  the  central 
tribunal,  it  must  appear  evident  that  so  many  causes 
would  not  have  been  prosecuted  in  the  King's  Court,  had 
not  some  very  decided  advantages  been  derived  from  this 
course. 

The  second  point  is  the  smalmess,  in  many  cases,  of 
the  matter  in  dispute,  the  suits  being  frequently  brought 
for  very  inconsiderable  portions  of  land.  It  is  probable, 
however,  that  the  "acra"1  originally  contained  one  hun- 
dred and  twenty  of  the  measures  usually  so  called,  especi- 
ally when  the  land  was  situated  in  the  western  Shires  of 
England:  or  that  the  term  acre  was  equivalent  to 
"carrucate."  It  is  possible  also  that  the  common  rights, 
appurtenant  to  small  pieces  of  land  held  in  severalty,  may 
have  been  much  more  valuable  than  the  land  itself,  and 
were  the  substantive  objects  of  litigation. 

The  spirit  and  principles  of  our  ancient  jurisprudence 
offer  a  wide  and  interesting  field  for  enquiry ;  some  remarks 
and  hints  upon  these  subjects,  as  well  as  upon  the  affinity 
between  the  Norman  customs  and  the  laws  of  Anglo- 
Norman  England,  may  perhaps  be  introduced  hereafter. 
In  the  present  essay  I  shall  confine  myself  to  the  observa- 
tions suggested  by  a  very  few  of  the  more  remarkable 
passages  appearing  on  the  record. 

§  VI1-  Such  are  the  en^ries  relating  to  the  appeal  of 
treason  brought  by  William  Fitz  Osbert  against  Richard 
his  brother. 

William  Fitz  Osbert,  the  Appellant,  had  accompanied 
Cceur  de  Lion  to  Palestine.  We  learn  the  fact  from  the 
narrative  of  a  vision,  relating  how  Thomas  a  Becket  had 
appeared  to  Fitz  Osbert,  and  to  Geoffrey,  a  Citizen  and 
Goldsmith  of  London,  both  embarked  upon  the  vessel 
which  had  sailed  from  the  port  of  that  city.  The  vision 
itself  has  little,  if  any,  bearing  upon  the  general  history 
of  the  reign,  and  it  is  just  such  an  incident  as  we  might  be 
inclined  to  neglect  or  expunge  as  an  idle  tale.  But  the 
legend  affords  a  curious  proof  how  useful  the  slightest 
notices  relating  to  individuals  may  be  in  completing  the 
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chain  of  historical  evidence;  and  that  matters,  appearing 
at  first  sight  without  any  specific  application  to  authentic 
history,  may  nevertheless  confirm  the  testimony  afforded 
by  the  more  trust-worthy  portions  of  the  chronicler.  By 
this  transient  glimpse  of  Fitz  Osbert  in  the  character  of  a 
Crusader,  we  can  trace  the  source  of  that  intimacy  with 
King  Richard,  which  afterwards  enabled  him  to  take  a 
most  influential  station  in  the  civic  community. 
»«•  §  VIII.  William  Fitz  Osbert,  who  is  described  as  one 
learned  in  the  law — quidam  legisperitus — a  phrase  pro- 
bably  importing  that  he  had  studied  as  a  civilian,  was 
endued  with  all  the  qualifications  required  in  the  leader  of  Lotndoni,tm°the 
a  popular  party.  He  possessed  a  slender  portion  of  learning : 
his  wit  was  quick,  his  eloquence,  surpassing.  In  stature  Le&ibus- 
he  was  mean,  but  he  endeavoured  to  give  importance  to 
his  looks  by  nourishing  the  growth  of  beard,  which  he 
deemed  would  render  him  more  notable  in  the  crowd  and 
the  Folkmoot;  and  hence,  Wyllyam  with-the-longe-berde, 
derived  his  common  name.  Others  say,  that  he  and  his 
kinsmen  had  adhered  to  this  ancient  English  fashion  as  a 
testimony  of  their  hatred  against  their  Norman  masters. 
And  at  all  events,  it  is  sufficiently  easy  to  understand  the 
object  sought  by  this  affectation  of  singularity. 

Great  and  frequent  were  the  talliages  imposed  upon 
the  City  of  London,  for  Richard's  ransom :  and  the  burthen, 
according  to  the  popular  opinion,  was  increased,  by  the 
inequality  of  its  apportionment  or  repartition.  London,  at 
this  period,  contained  two  distinct  orders  of  citizens.  The 
Aldermen,  the  " Ma j ores"  or  "Nobiles,"  as  they  are  termed 
in  the  ancient  Year  Books  of  the  City,  the  Patricians  or 
higher  order,  constituting  (as  they  asserted)  the  municipal 
Communia,  and  constantly  exercising  the  powers  of 
government.  To  these  were  opposed  the  lower  order, 
who — perhaps  being  subdivided  amongst  themselves  into 
two  tribes  of  plebeians — maintained  that  they  were  the 
true  Communia,  to  which,  as  of  right,  the  municipal 
authority  ought  to  belong.  And  in  these  conflicting  ranks, 
an  historical  theorist  may  suppose  that  he  discovers  the 
vestiges  of  the  remote  period,  when  London  was  inhabited 
by  distinct  races  or  nations,  each  dwelling  in  their  own 
peculiar  town — the  Ealdormannabyrig,  still  known  as  the 
Aldermanbury1 — inhabited  by  the  nobles  or  conquering 
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Neubrigensis, 

559,  56o. 

R.  de  Diceto, 


(Note  B.) 


Rot.  Cur.  Regis, 
vol.  i.  69. 


caste:  whilst  the  rest  of  the  city  was  peopled  by  the 
tributary  or  subject  community. — But,  abandoning  these 
speculations,  and  reverting  to  the  plain  story  of  the 
chroniclers,  it  appears  that  whatever  may  have  been  the 
right  of  the  superior  classes,  they  failed  to  exercise  their 
jurisdiction  discreetly.  And  when  the  Aldermen  assembled, 
according  to  usage,  in  full  Husting,  for  the  purpose  of 
assessing  the  taxes,  the  rulers  endeavoured  to  spare  their 
own  purses  and  to  levy  the  whole  from  the  poor. 

§  IX.  William  with  the  long  beard  had  an  elder 
brother,  Richard  Fitz  Osbert.  To  this  relative  he  had  been 
indebted  for  support  when  young,  and  whilst  pursuing 
his  studies.  Extravagant  and  profuse  in  more  advanced 
age,  William  attempted  to  encroach  upon  Richard's 
bounty,  and  strove  to  obtain  by  threats  the  relief  which 
had  been  denied  to  his  solicitations.  He  now  sought  the 
blood  of  this  near  kinsman,  persecuting  him  to  the  death 
with  the  most  virulent  hostility. 

Longbeard  repaired  to  Cceur  de  Lion:  and,  availing 
himself  of  the  intimacy  which  he  had  acquired,  he  de- 
nounced Richard  Fitz  Osbert  as  a  traitor,  a  conspirator 
against  the  life  of  the  King.  Such  was  his  devotion  towards 
his  Sovereign,  he  declared,  that  he  would  not  spare  his 
brother  at  the  expence  of  his  allegiance.  We  are  told  by 
Neubrigensis,  that  the  accusation  was  spurned  by  the 
King,  and,  as  this  writer  conjectures,  on  account  of  his 
horror  at  such  unnatural  cruelty.  It  may  be  doubted, 
however,  whether  Richard,  who  was  himself  so  devoid  of 
natural  affection,  could  be  actuated  by  such  a  motive.  And 
the  authentic  record  of  the  proceeding  will  enable  us  to 
rectify  the  statements  of  the  chronicler. 

§  X.  It  appears,  then,  by  the  entries  upon  the  Roll, 
that  on  the  Morrow  of  St.  Edmund,  in  the  sixth  year  of 
Ric.  L,  William  Fitz  Osbert  preferred  his  appeal  before 
the  Justices  at  Westminster  against  Richard  Fitz  Osbert, 
his  brother.  Speaking  as  a  witness — for  every  Appellant 
supported  his  complaint  by  his  own  positive  testimony- 
he  affirmed  that  a  meeting  was  held  in  the  "stone  house" 
of  the  said  Richard,  when  a  discussion  arose  concerning 
the  aids  granted  to  the  King  for  his  ransom.  Richard 
Fitz  Osbert  exclaimed,  "In  recompense  for  the  money 
"taken  from  me  by  the  Chancellor  within  the  Tower  of 
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"London,  I  would  lay  out  forty  marks  to  purchase  a 
"chain  in  which  the  King  and  his  Chancellor  might  be 
"hanged." — There  were  others  present  who  heard  this 
speech,  Jordan  the  Tanner  and  Robert  Brand,  without 
doubt  the  two  true  men  noticed,  but  not  named,  by  Ralph 
de  Diceto,  whose  brief  account  of  the  transaction  agrees, 
so  far  as  it  extends,  with  the  record.  And  they  also  vied 
with  Richard  Fitz  Osbert  in  his  disloyalty.  "Would  that 
"the  King  might  always  remain  where  he  now  is,"  quoth 
Jordan.  In  this  wish  Robert  Brand  cordially  agreed. 
And, — "  Come  what  will,"  they  all  exclaimed, — "in  London 
"we  never  will  have  any  other  King  except  our  Mayor; " — 
Henry  Fitz  Ail  win  of  London  Stone. 

The  Appellees  in  due  form  denied  the  whole  accusation, 
"de  verbo  in  verbum,"  and  demanded  the  franchise  of 
London,  or  the  right  possessed  by  the  citizens  of  defending 
themselves  by  compurgation,  according  to  the  old  Anglo- 
Saxon  laws  of  their  ancestors.  Upon  this  plea,  a  day  was 
given  to  them  on  Sunday  next  after  the  feast  of  St. 
Katherine,  in  three  weeks,  and  in  the  meanwhile  they 
were  enlarged,  finding  pledges  for  their  appearance; 
amongst  whom,  scanty  as  the  early  memorials  of  the  City 
are,  we  recognise  many  well-known  names  of  citizens  and 
civic  families.  The  cause  of  the  Appellees  was  therefore 
defended  by  the  Magnates,  to  whom  William  with  the  long 
bearde  was  so  much  opposed.  (Note  D.) 

aist  Dec.  §  XI.  On  Sunday  next  before  Christmas,  a  further  day 
was  given  to  William  Fitz  Osbert  and  the  Citizens  of 
London,  concerning  the  allowance  of  their  franchise  in 
respect  of  the  appeal,  to  wit,  on  the  octaves  of  St.  Hilary, 
at  Westminster.  No  further  information  can  be  derived 
from  the  mutilated  and  imperfect  record,  but  we  can 
ascertain  that  the  facts  have  been  mis-stated  by 
Neubrigensis.  The  accusation  was  followed  up  in  due  form 
of  law  before  the  Justices  at  Westminster,  and  without 
any  reference  to  the  King. 

"96.  §  XII.  Defeated  as  an  informer  in  Court,  Fitz  Osbert 
now  re-appears  in  the  City  as  a  patriot.  Those  chroniclers  Ne 
who  espouse  his  cause — and  the  coeval  authorities  display, 
most  instructively,  all  the  violent  party  feelings  of  the 
age — maintain,  that,  moved  by  an  ardent  zeal  for  justice 
and  equity,  he  acted  with  specious  fidelity  as  the  advocate 
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of  the  poor.  Face  to  face  he  opposed  the  Aldermen,  on 
all  occasions:  asserting,  that  by  the  corruption  of  the 
"Nobiles"  the  King's  Exchequer  was  shamefully  de- 
frauded; and  labouring  to  effect  an  equal  and  impartial 
assessment  of  the  citizens  according  to  their  means. 

For  this  purpose,  he  repaired  to  the  King  in  Normandy, 
praying  "peace  for  the  citizens  and  for  himself."  The 
request  is  obscurely  expressed,  nor  are  we  informed  of  the 
answer  which  he  received,  but  since  we  do  know  that 
Longbeard  complained  of  the  extortions  committed  by 
the  King's  ministers  or  officers,  and  that  upon  his  return 
the  Chief  Justiciar  or  Regent,  Archbishop  Hubert,  was 
moved  to  exceeding  wrath,  we  may  conjecture  that  the 
authority  of  the  latter  was  restricted,  or  his  discretion 
impugned. 

Hubert  at  once  declared  himself  as  the  open  adversary 
of  William  Fitz  Osbert  in  particular,  and  of  the  citizens 
at  large.  Orders  were  issued  by  the  Justiciar,  that  any 
one  of  the  commonalty  found  without  the  walls  of  the 
City  should  be  arrested  as  an  enemy  to  King  and  Kingdom. 
Either  the  franchises  of  the  citizens,  or  their  strength,  or 
perhaps  both  causes  combined,  restrained  or  deterred  the 
Justiciar  from  attacking  them  within  their  own  municipal 
territory.  Beyond  the  city  liberties,  he  did  his  worst;  and, 
about  Mid  Lent,  several  London  merchants,  attending 
Stamford  Fair,  were  seized  pursuant  to  his  commands. 

Fitz  Osbert,  safe  within  the  walls  of  London,  defied  the 
Justiciar  and  the  Royal  authority.  We  are  told  by 
Neubrigensis,  that  fifty-two  thousand  citizens  were  en- 
rolled by  name  as  his  adherents  or  followers,  all  arrayed 
against  the  rich  and  noble  of  the  City,  who  were  compelled 
to  watch  in  arms,  day  and  night,  for  the  purpose  of  pro- 
tecting their  wealth,  their  honour,  and  their  lives  against 
this  confederacy. 

Neubrigensis,  §  XIII.    Availing  himself  of  the  terrors  excited  amongst 

the  higher  orders,  and  supported,  without  doubt,  by 
their  influence,  the  Justiciar  proceeded  to  London,  and 
convening  the  citizens,  he  induced  them  to  give  pledges  for 
the  keeping  of  the  peace.  William  Fitz  Osbert  was  no 
party  to  this  transaction.  He  called  a  folkmoot,  as  he 
was  wont  to  do,  in  St.  Paul's  Churchyard,  and  here  he 
addressed  a  forcible  and  energetic  discourse  to  the  as- 
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sembled  people,  inviting  them  to  defend  their  cause  by 
rallying  round  him  as  the  Protector  of  the  Poor.  But, 
according  to  the  invariable  destiny  of  party  leaders,  he 
began  to  experience  the  levity  of  the  multitude ;  and,  either 
by  fear  or  treachery,  the  union  which  had  supported  him 
was  weakened  or  dissolved. 

8  XIV.    Hubert  the  Justiciar,  advising  with  the  "Pro-  Hoveden,  765 

Neubrigensis, 

ceres,"  summoned  Fitz  Osbert  to  appear  and  answer  the  &*-$&. 

**-  R.  de  Diceto,  691. 

accusations  now  preferred  against  him.  Two  of  the  "noble  Gervasius,  1591. 

*•  M.  Paris,  lot. 

citizens,"  or  Aldermen,  acted  as  intelligencers,  and  espying 

out  the  ways  of  the  declining  demagogue,  they  ascertained 

how  and  in  what  manner  he  could  be  safely  and  surely        ained  n  Liber 

apprehended.     When,    therefore,    it   appeared   that   the  LeAibu?U(MS) 

capture  could  be  effected  easily  and  quietly,  an  armed 

band,  stationed  by  the  Justiciar  under  the  command  of 

these  Citizens,  attacked  the  popular  advocate.   Force  was 

resisted  by  force.    One  of  the  leaders,  Godfrey  by  name, 

fell  beneath  Fitz  Osbert's  battle-axe,  the  other  met  with 

a  similar  fate ;  yet  Longbeard  found  that  he  had  no  safety 

but  in  flight.  He  took  refuge  in  the  Church  of  St.  Mary  le 

Bow:  and,  having  but  too  good  reason  for  apprehending 

that  the  sanctity  of  the  edifice  might  not  be  sufficient  to 

defend  him  against  his  enemies,  he  retired  to  the  lofty 

tower,  in  which  he  proposed  to  resist  a  siege, — "Come  out 

and  abide  the  law," — was  the  summons  received  by  Fitz 

Osbert,  and  which  he  knew  he  could  not  dare  to  obey. 

The  Archbishop,  wholly  disregarding  the  immunities  of 
his  peculiar  Sanctuary,  gave  orders,  to  the  great  astonish- 
ment and  marvel  of  the  surrounding  crowd,  that  Fitz 
Osbert  should  be  expelled  by  main  force.  And  when  it  was 
ascertained  that  the  victim  had  fled  to  the  tower  of  the 
church,  the  Archbishop  directed  that  the  structure  should 
be  set  on  fire.  The  fierce  flames  compelled  Fitz  Osbert  to 
abandon  his  stronghold:  he  descended  and  attempted  to 
escape.  As  he  was  rushing  out,  he  was  stabbed  by  the 
son  of  the  citizen  whom  he  had  slain,  secured,  bound  with 
fetters  and  manacles,  and  carried  to  the  Tower  of  London. 
The  "Majores"  of  the  City  and  the  King's  Officers,  all 
joined  in  urging  the  Justiciar  to  inflict  a  condign  punish- 
ment upon  the  offender.  Fitz  Osbert,  by  advice  of  the 
"Proceres"  assembled  at  the  Tower,  was  condemned  to 
die.  The  sentence  was  executed  with  the  usual  barbarity. 
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Stripped  naked,  and  tied  by  a  rope  to  the  horse's  tail, 
William  was  dragged  over  the  rough  and  flinty  roads  to 
Tyburn,  where  his  lacerated  and  almost  lifeless  carcass 
was  hung  in  chains  on  the  fatal  elm. 

In  the  archives  of  Guildhall,  a  single  line  commemorates 
the  execution  of  the  traitor.  The  vernacular  Chronicle  of 
the  City  informs  us,  how  the  "here tyke  called  with  the 
"Longe  herd  was  drawen  and  hanged  for  heresye  and  cursed 
' '  doctryne  that  he  had  taughte . "  A  confession,  said  to  have 
been  made  by  him,  acknowledging  in  his  name  the  foulest 
crimes,  was  loudly  and  industriously  repeated  and  reported 
to  the  disgrace  and  contumely  of  his  adherents.  They 
heeded  not  these  accusations.  They  who  had  abandoned 
their  advocate  when  living,  lamented  and  honoured  him 
when  dead.  It  was  believed  that  miracles  were  worked  by 
the  relics  of  this  martyr  to  the  popular  cause.  Hubert  the 
Justiciar  was  able  to  chase  away  the  votaries  of  Fitz 
Osbert,  and  to  reduce  the  citizens  to  obedience;  but  the 
trespass  which  Hubert  the  Archbishop  had  committed 
against  the  privileges  of  the  sanctuary  was  not  forgotten, 
and  ultimately  occasioned  the  loss  of  the  great  secular 

(§  xxxvi  i.)  office  which  he  held. 

Rot.  cur.  Regis,  §  XV.    A  very  remarkable  plea  relates  to  the  expulsion 

of  the  Monks  from  the  Priory  of  Coventry. 

Moses,  late  the  Prior  of  Coventry,  and  his  Convent,  J 
pray  that  they  may  recover  seisin  of  the  Barony  of  Coventry 
which  they  held  in  the  time  of  Henry  II.,  and  after  the 
first  Coronation  of  Ric.  I.,  and  from  whence  they  were 
ejected  by  force  and  without  judgment,  declaring  that 
the  Prior  had  performed  homage  for  the  same  to  the  King. 
The  Canons,  against  whom  the  suit  is  brought,  allege  in 
their  plea  that  they  hold  nothing  in  Barony,  nor  otherwise 
than  in  frankalmoigne :  and  that  if  they  held  of  the  Barony, 
the  same  is  in  other  hands,  and  not  in  theirs.  And,  inas- 
much as  they  only  hold  in  frankalmoigne,  they  refuse  to 
answer,  praying  their  privilege  of  Court  Christian.  Upon 
this  plea,  a  day  is  given  to  the  parties  to  hear  judgment 
at  Westminster :  and  the  Canons  appoint  their  attorneys  to 
appear  in  their  stead. 

The  plea  to  the  jurisdiction  was  not  allowed:   and 
amongst  the  entries  on  the  Morrow  of  St.  Edmund,  is  the     s" 
appearance  of  the  assize,  empannelled  to  try  the  issue, 
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whether  Hugh,  Bishop  of  Coventry  and  the  Canons  of 
Coventry,  unjustly  and  without  judgment,  disseized  the 
Prior  and  Convent  of  Coventry  of  their  tenements  in  Coven- 
try and  elsewhere,  since  the  first  Coronation  of  the  King. 

The  Canons  plead,  that  when  King  Henry  II.  granted 
the  Bishoprick  of  Coventry  to  Hugh  de  Nonant,  he  also 
granted  to  him  the  priory  of  Coventry,  in  the  same  manner 
as  Bishop  Roger  Clinton,  his  predecessor,  had  enjoyed 
the  same.  Now  Bishop  Roger  held  the  Priory  in  his 
demesne  and  Barony,  and  received  the  homage  of  the 
Freeholders,  and  provided  necessaries  for  the  Monks  at 
his  discretion.  And  the  Canons  proffer  the  Charter  of 
Hen.  II.,  purporting  that  the  King  granted  the  priory  to 
the  Bishop  in  the  above-mentioned  manner  and  form. 
Before,  however,  he  could  obtain  seisin  thereof,  Henry  II. 
died,  and  he  therefore  came  before  King  Richard,  and 
prayed  his  confirmation  thereof. 

Moses  the  late  Prior,  the  demandant  in  the  present 
assize,  appeared,  as  they  further  allege,  before  Archbishop 
Baldwin,  the  Bishops  of  London  arid  Rochester,  and  many 
other  discreet  men,  as  well  of  the  Clergy  as  of  the  Laity, 
at  Reading,  and  surrendered  the  Priory  into  the  hands  of 
Hugh  de  Nonant,  the  Bishop  of  Coventry.  And  there,  in 
the  presence  of  them  all,  Prior  Moses  abjured  the  Church 
of  Coventry,  and  promised  that  he  would  never  return 
thereto. 

Some  time  afterwards  the  Bishop  held  a  Synod  in  his 
church  of  Coventry,  when  the  monks  came  forth  and 
struck  the  Bishop  upon  his  head  with  a  cross,  and  drew 
blood.  This  assault  was  made  known  unto  the  Pope ;  and 
by  the  assent  and  testimony  of  the  King  and  the  Suffragans 
of  the  Church  of  Canterbury,  and  the  judgment  of  the 
Court  of  Rome,  the  "religion"  or  regular  community  was 
altogether  suppressed.  And  by  the  King's  assent,  the 
possessions  of  the  Church  were  distributed  or  divided  into 
prebends,  saving  only  the  entirety  of  the  Barony,  which 
the  King  granted  to  Bishop  Hugh  de  Nonant  for  his  life; 
and  thus,  by  the  authority  and  command  of  the  Pope, 
addressed  to  William  Longchamp,  Bishop  of  Ely,  then  his 
Legate — and  of  whom  much  more  will  be  said  hereafter — 
the  prebends  were  assigned  to  the  several  Canons.  There- 
upon they  proffer  to  the  King's  confirmation,  and  pray 
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that  the  same  may  be  allowed  to  them,  and  they  offer  to 
the  King  six  hundred  marks,  that  they  may  hold  the 
priory,  together  with  the  Barony  of  the  same  priory,  as 
Prior  Moses  held  the  same,  and  that  they  may  have  the 
King's  further  confirmation  thereupon. 

The  Prior  prays  that  his  Assize  of  Novel  Disseisin  may 
proceed:  and  he,  in  his  turn,  proffers  the  King's  charter, 
in  which  it  is  contained  that  the  King  granted  to  the  said 
Prior  the  entirety  of  his  priory,  together  with  the  habit 
and  the  order  of  the  Monks,  as  fully  as  they  ever  had  the 
same,  and  that  they  should  not  in  anywise  be  impeded  or 
damnified  by  the  charters  which  Bishop  Hugh  had  obtained 
from  the  King.  And  to  the  end  that  they  may  have  the 
entirety  of  their  priory,  together  with  the  Barony,  and 
the  restoration  of  their  order,  as  the  same  was  granted  to 
them  by  the  King,  they  also  offer  to  the  King  six  hundred 
marks  of  silver. 

But  now  a  third  party  interposes,  namely,  the  Arch- 
bishop of  Canterbury,  who  asserts  the  suit  should  be 
decided  in  Court  Christian,  as  of  a  church  which  is  vacant, 
and  should  be  in  his  custody,  the  dispute  concerning 
ecclesiastical  property.  And  the  Justices  demand  that 
the  suit  may  be  retained  in  the  King's  Court,  as  being  a 
plea  concerning  his  Barony.  And  it  is  therefore  adjudged 
by  the  Court — consideratum  est — that  the  King's  pleasure 
shall  be  taken  thereupon. 

§  XVI.  Here  the  record  breaks  off,  and  the  plea  must 
be  elucidated  by  the  chroniclers. — There  prevailed  at  this 
period  a  bitter  hostility  against  the  Regular  Clergy,  and 
particularly  against  the  Monks  who  constituted  the 
Chapters  of  many  Cathedrals,  including  the  Primatial  See 
of  Canterbury.  Monastic  or  regular  Chapters  were  derived 
from  the  Anglo-Saxon  Church,  and  the  institution  was 
almost  peculiar  to  England.  They  were  originally  intro- 
duced into  the  Cathedrals  for  the  purpose  of  effecting  an 
ecclesiastical  reform.  The  secular  Clerks  had  so  greatly 
neglected  their  duties,  that  there  appeared  no  cure  for 
the  evil  but  the  substitution  of  a  priesthood  bound  by 
monastic  vows.  Now  the  accusation  was  retorted :  it  was 
alleged  that  the  Monks  were  equally  unfitted  for  their 
charge:  and  the  utmost  efforts  were  made  to  expel  them 
from  the  Cathedrals,  and  to  introduce  secular  Canons  or 
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Prebendaries  in  their  steada.  In  addition  to  all  those 
means  which  could  be  considered  as  lawful,  the  adversaries 
of  the  Monks  frequently  employed  every  kind  of  undue 
influence,  fraud,  and  violence.  Canterbury  Cathedral  more 
than  once  sustained  a  regular  blockade  from  the  forces  of 
the  Metropolitan.  Pilgrims  proceeding  to  the  shrine  of 
St.  Thomas  were  shamefully  entreated.  And  the  Monks 
who  fell  into  the  power  of  their  Archbishop  were  cast  into 
prison,  chained,  and  fettered,  even  until  they  were  starved 
by  cold  and  hunger. 

The  majority  of  the  chroniclers  being  Monks,  their 
accounts  cannot  be  received  without  qualification:  it  is 
evident,  however,  that  the  efforts  of  the  secular  clerks  were 
not  prompted  by  any  sound  principle.  Although  the 
bright  days  of  Lanfranc  and  Anselm  were  passing  away, 
yet  it  was  principally  amongst  their  disciples  that  any 
vitality  of  religion  was  to  be  found.  And  in  the  personal 
characters  of  the  ecclesiastics  who  appeared  as  the 
antagonists  of  Saint  Benedict,  there  was  little  by  which 
respect  could  be  commanded  or  confidence  inspired. 

Hugh  de  Nonant,  Bishop  of  Coventry  and  Chester,  was 
amongst  the  most  formidable  adversaries  of  the  Regular 
Clergy.  "Leave  the  matter  to  me," — said  he  to  Richard, 
— "and  in  a  short  time  not  a  Monk  will  be  remaining  in 
"England."  The  grant  and  confirmation  of  Richard  L, 
noticed  in  the  plea  of  the  Canons,  had  been  purchased  by 
the  Bishop  from  the  King  for  the  sum  of  three  hundred 
Oct.  1189.  marks.  He  obtained  seisin  and  possession  of  the  Convent 
by  a  forcible  ejectment.  And  an  unhappy  quarrel  between 
the  Prior  and  the  Monks,  either  instigated  or  fomented  by 
the  Bishop,  afforded  a  plausible  pretext  for  interference, 
and  thus  effecting  his  designs  against  the  community. 
Attacking  the  Convent  with  an  armed  force,  the  Prior 
was  driven  out  by  his  Pastor,  and  the  Monks  who  took 
refuge  in  their  Church  were  neither  protected  by  their 
characters  nor  by  their  Sanctuary.  They  were  beaten, 
wounded,  maimed,  and  the  muniments  and  archives  of 
the  Church  rifled  and  despoiled. 

a  Note  written  in  MS.  by  the  author  in  a  copy  of  the  original  edition : — 
See  Archbishop  Baldwin's  scheme  assented  to  by  all  the  Bishops  for 
destroying  the  Monkish  Chapters  by  erecting  rival  chapters  of  Canons 
— beginning  made  at  Hackington — Gervase,  1596.  [Rolls  Series,  I. 
pp.  393,  394.] 
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It  appears,  however,  that  this  warfare  was  not  quite 
unprovoked:  for  it  was  before  their  expulsion  that  the 
assault  was  committed  upon  Hugh  de  Nonant,  which  is 
stated  in  the  plea.  Giraldus  Cambrensis,  the  solitary 
partizan  of  Hugh  de  Nonant,  who  alone  in  the  crowd  of 
Chroniclers  holds  up  his  hand  for  the  Bishop,  tells  us, 
that,  proceeding  to  the  Synod,  called  for  the  purpose  of 
consecrating  the  Bishops  recently  nominated  in  the 
Parliament  at  Pipewell,  and  held  before  the  Archbishop 
of  Canterbury,  he  displayed  his  recent  wounds  and  bruises, 
demanding  justice.  An  excommunication  was  launched 
against  the  Monks:  and,  the  more  effectually  to  prevail 
in  the  common  cause,  Bishop  Hugh  proposed  that  all  the 
other  Prelates,  who  like  himself  were  infested  by  Regular 
Chapters,  should  join  with  him  in  raising  a  fund  to  defray 
the  expenses  attending  the  hostility  against  the  common 
enemy.  Canterbury,  Rochester,  Winchester,  Bath,  Wor- 
cester, Ely,  and  Norwich  might,  as  he  suggested,  contri- 
bute two  thousand  marks  amongst  them,  whilst  he  for  his 
poor  Church  of  Coventry  would  give  one  thousand,  making 
three  thousand  marks  in  all. 

Agents  were  forthwith  dispatched  to  Rome,  their  purses 
well  filled  with  the  means  of  carrying  on  the  suit,  and 
bearing  the  letters  of  the  Prelates,  which  at  once  declared 
the  misconduct  of  the  Monks,  and  entreated  the  Pope  to 
sanction  the  re-organization  of  the  Cathedral,  by  the 
introduction  of  a  secular  Chapter.  During  six  months  the 
Pope  suspended  the  sentence,  to  the  intent  that  the  Monks 
might,  if  they  pleased,  appear  and  shew  cause  against  it. 
Their  poverty  incapacitated  them  from  making  their 
defence,  and,  as  it  is  said,  a  sentence  was  pronounced,  by 
which  they  were  expelled;  but  it  is  by  no  means  certain 
that  they  were  legally  abolished  or  suppressed,  as  pleaded 
by  the  Canons.  The  hood  and  the  amice  replaced  frock 
and  cowl.  The  Canons  were  installed;  and  the  better  to 
efface  all  recollection  of  the  former  inmates,  Bishop  Hugh 
pulled  down  the  conventual  buildings,  and  rebuilt  them 
upon  a  new  plan,  paying  the  expenses  with  the  moveable 
goods  of  the  late  community. 

It  appears,  however,  from  the  pleadings  on  the  roll, 
that  the  Monks  kept  together  as  a  body,  notwithstanding 
their  expulsion;  nor  was  any  legal  objection  taken  by  the 
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Court  against  their  corporate  existence.  Similar  examples 
may  be  found  in  modern  times,  the  Monks  of  La  Trappe 
and  the  Nuns  of  Syon  having,  though  despoiled  of  their 
possessions,  equally  withstood  the  Revolution  of  France, 
and  the  Reformation  of  England,  preserving  their  unbroken 
succession  unto  the  present  day.  An  ecclesiastical  corpora- 
tion may  be  extirpated  by  the  secular  arm,  but,  according 
to  the  doctrines  of  the  Canonists,  it  can  only  be  legally 
dissolved  by  competent  ecclesiastical  authority. 

In  whatever  manner  procured,  for  it  is  difficult  to  collect 
the  real  facts  of  the  case,  a  Papal  Bull  was  subsequently  (Note  E.) 
produced,  directing  and  empowering  Hubert,  Archbishop 
of  Canterbury,  together  with  the  Bishop  of  Lincoln  and 
Samson,  Abbot  of  Bury,  to  restore  the  Monks,  and  to  eject 
Jan.  1198.  the  intruding  Canons.  Acting  under  this  authority,  both 
as  Archbishop  and  as  Justiciar,  Hubert  proceeded  to 
Coventry;  and,  compelling  the  Canons  to  abandon  the 
Cathedral,  he  restored  the  Monks  to  their  domicile,  in 
which  they  continued  without  further  disturbance.  Prior 
Moses,  however,  was  dead,  and  a  successor  was  therefore 
appointed  in  his  place,  Josbert  or  Gisbert  the  Norman, 
who  had  already  obtained  three  other  priories,  Daintree, 
Wenloc,  and  Bermondsey,  appointments  which  gratified 
the  avarice  of  this  pluralist,  though  he  had  in  some  measure 
deserved  them  by  his  prudence  and  discretion. 

During  their  banishment,  the  number  of  the  Monks 
had  been  much  diminished  by  death.  And,  as  well  for 
the  purpose  of  forming  an  adequate  community,  as  for 
the  restoration  of  sound  discipline,  some  brethren  were 
introduced  from  St.  Albans,  a  colonization  which  oc- 
casioned a  lasting  connection  of  friendship  between  the 

Rot.  Cur.  Regis, 
tWO  Houses. 

wedne"94'        §  XVII.    In  an  assize  brought  by  Alice  de  Fundenhall 

afteAh?     against  Herbert  de  Helleveton,  concerning  the  Advowson  of 

AU  saint's,  the  Church  of  Dunston  in  the  County  of  Norfolk,  and  upon 

:*  L      which  a  recognition  had  been  taken  before  the  Justiciars 

Itinerant,  the  record  of  the  assize  is  made  by  Simon  de 

Pateshall,  one  of  such  Justiciars,  to  the  following  effect. 

It  is  declared  by  the  Assize  that  they  have  never  seen 

the  presentation  of  any  parson  to  the  Church  of  Dunston : 

but  the  Parsons  have  always  held  the  same  from  Parson 

to  Parson,  and  from  father  to  son,  until  the  death  of  the 

p.  ix.  2 
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last  Parson.  And  they  further  say,  that  the  Church  is 
founded  in  the  fee  which  Alice  holds  of  the  said  Herbert 
in  the  Township  of  Dunston,  and  that  he  had  nothing  in 
demesne  round  about  such  Church.  Upon  this  verdict 
judgment  is  given  by  the  Court  that  Alice  should  hold  in 
peace:  and  that  the  Bishop  shall  receive  her  Clerk  upon 
her  presentation. 

The  incumbents  of  Dunston  held  the  church  by  inherit- 
ance. The  ecclesiastical  benefice  descended  as  a  military 
benefice  would  have  done.  This  custom,  by  which  Church 
property  was  considered  as  heritable  and  belonging  to 
particular  families,  had  subsisted  of  old  timea.  In  Ireland 
the  usage  was  already  very  ancient,  and  long  established 
before  the  eleventh  century.  The  Archbishoprick  of 
Armagh,  previous^  to  the  election  of  St.  Malachi,  con- 
tinued hereditary  in  one  sept  during  fifteen  generations. 
And  so  entirely  was  the  archiepiscopal  endowment  con- 
verted into  lay  fee,  that  the  eight  last  Bishops  had  not 
even  received  holy  orders.  Such  being  the  usage  with 
respect  to  the  Primate  of  the  Irish  Church,  it  cannot  be 
doubted  but  that  the  inferior  members  of  the  hierarchy 
enjoyed  the  same  privilege.  Amongst  the  Armorican 
Bretons,  an  hereditary  succession  in  the  Church  equally 
prevailed.  Theobald,  the  son  of  a  Priest,  having  obtained 
the  Bishoprick  of  Rennes,  married  the  daughter  of  the 
Archdeacon  of  Nantes.  When  he  grew  old,  he  retired  to 
the  Abbey  of  St.  Melanius,  and  gave  the  Bishoprick  to 
his  son  Walter,  and  Walter  in  his  turn  gave  it  to  his  son 
Warine.  These  are  perhaps  instances  rather  of  a  right  of 
alienation  than  of  inheritance ;  but  Duke  Conan  expressly 
attests  that  a  parochial  church  had  been  granted  by  his 
predecessors  by  homage,  to  married  Clerks  and  their  sons, 
"jure  hereditarioV 

a  MS.  note  by  the  author: — 1144.  In  the  rectories  belonging  to  the 
Priory  of  Lewes,  the  custom  had  introduced  itself  of  the  Rectors  claiming 
an  hereditary  right  in  their  benefices,  and  that  by  collusion,  as  Pope 
Lucius  says,  the  sons  obtained  confirmation  of  the  benefices  of  their 
fathers  who  resigned  them,  retaining  a  pension.  The  Pope  declares  these 
concessions  or  confirmations  void.  [Rymer,  Fcedera,  I.  9.  Old  Ed.]1 

b  MS.  note: — A.D.  893.  Marriage  of  Angelric  to  Grimma,  supposed 
by  Fleury  to  be  the  earliest  notice  of  such  a  marriage.2 

In  Lanfranc's  time,  the  uxorati  held  their  churches.  Anselm.  Ep.  Bk. 
III.  110. 
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In  Italy,  during  the  tenth  century,  Ratherius,  Bishop 
of  Verona,  after  vainly  attempting  to  enforce  the  rule 
of  celibacy,  earnestly  exhorted  his  Clergy  that  they 
would  at  least  allow  their  sons  to  continue  laymen, 
and  marry  their  daughters  to  laymen  only — for  the 
Church  had  become  the  dowry  of  the  female,  who,  on 
espousing  a  Clerk,  received  her  portion  from  the  posses- 
sions of  the  altar: — so  that  the  evil  might  not  become 
perpetual. 

The  efforts  of  the  Prelates  had  more  immediate  effects 
beyond  the  Alps,  than  in  England.  Pope  Pascal,  whilst 
1107 «.  using  his  utmost  endeavours  to  prohibit  the  marriage  of 
the  Priesthood,  was  compelled  to  allow  that  the  sons  of 
the  Clergy  should  be  instituted  to  ecclesiastical  benefices. 
He  makes  this  concession,  on  account  of  the  great  number 
of  individuals  thus  circumstanced ;  and  the  indulgence  was 
not  to  prejudice  the  discipline  of  the  Church  in  future. 
But  the  Dunston  pleadings  show  that  the  reservation  was 
of  little  effect. 

It  must  be  observed  that  the  facts  disclosed  by  the 
Dunston  plea  go  much  further  than  the  deeds  and  charters, 
transcribed  by  Fox  the  Martyrologist  for  the  purpose  of 
establishing  the  position,  that  Priests  with  wives  continued 
in  England  after  Anselm.  These  instruments  only  prove 
that  the  children  of  Priests  had  inheritable  blood.  That 
such  issue  should  be  considered  as  legitimate  is  in  con- 
formity to  the  doctrines  of  the  Church  of  Rome,  the 
marriage  of  Clerks  being  only  voidable,  and  not  ipso  facto 
void;  whereas  the  plea  shows  the  ecclesiastical  benefice 
devolving  from  ancestor  to  heir.  The  Clergy  of  England 
might  therefore,  like  the  Priests  of  the  Greek  Church  in 
Russia,  have  become  a  sacerdotal  tribe  or  caste,  to  the 
incalculable  detriment  of  the  country;  and  this,  without 

Revolt  of  the  Norman  clergy  against  the  prohibition. 

In  the  diocese  of  Beauvais  prebends  and  other  preferments  rendered 
hereditary.  Bouquet,  XIV.  707. 

See  also  the  very  strong  case  of  Normandy,  Bouquet  XIV.  169, 
XIII.  606. 

1119.  See  also  Canons  of  Council  of  Rheims.  Lateran.  [?1123], 
1139. 

a  MS.  note  by  author : — Ceterum  quia  in  Anglorum  regno  tanta  hujus- 
modi  plenitudo  est  ut  major  pene  et  melior  clericorum  pars  in  hao 
specie  censeatur.1 

2-2 
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doubt,  was  one  of  the  reasons  why  their  marriage  was  so 
strongly  opposed.  In  the  course  of  our  Reformation,  a 
reason  not  entirely  dissimilar  was  strongly  urged,  though 
upon  one  of  the  most  favoured  grounds  of  modern  political 
economy.  It  was  apprehended  that  if  the  Clergy  were 
released  from  the  moral  restraint  of  celibacy,  their  families 
would  multiply  so  rapidly  as  to  absorb  the  means  of  sub- 
sistence in  the  land,  and  thus  starve  out  the  descendants 
of  the  lay  community. 
Rot.  cur.  R.  vol.  i.  §  XVIII.  In  a  plea  between  Nesta  or  Agnes  de  Basker- 

426.  C^uinzaine 

Rot.  Par.  i.  i49.      ville  and  Robert  de  Wastre,   the  former  demands  the°£st-J°hl 

Dugdale's  tlle 

Baronage,  i.  418,  Castle  of  Bredewardine  as  her  right  and  inheritance,  of  f ffist> 
which  the  defendant  deprives  her.  The  Sheriff  of  Hereford 
has  been  commanded  to  take  the  Castle  into  his  hands, 
but  he  answers  that  the  Castle  is  out  of  his  bailiwick,  and 
that  he  dares  not  intermeddle  therewith,  the  same  not 
being  in  his  power.  And  William  de  Braosa  says,  that 
neither  King,  Sheriff,  nor  Justice  have  any  right  to  enter 
into  his  Liberty;  and  the  plea  is  respited  until  the  will  of 
the  King  shall  be  thereupon  known. 

The  namesake  and  representative  of  William  de  Braosa  30  Edw.  i. 

1*302* 

claimed  the  like  regality  in  his  great  Lordship  of  Gower. 
When  impleaded  in  Parliament,  the  latter  Willielmus  de 
Braosa  alleged  that  in  such  Liberty  he  has  his  Chancellor 
and  his  Chancery,  and  his  Seal  in  such  Chancery;  judgment 
of  life  and  limb ;  and  cognizance  of  all  pleas  as  well  of  the 
Crown  as  all  others,  arising  in  the  said  lordship,  between 
all  persons  whomsoever. 

The  bold  language  employed  by  the  elder  William  de 
Braosa  may  not  have  extended  beyond  a  legal  claim; 
but  in  that  boldness  we  find  the  germ  of  those  dissensions 
between  him  and  John,  which  ended  in  his  banishment, 
and  in  the  cruel  death  of  his  wife  and  child. 
Rot  cur.  Regis,  §  XIX.  John,  the  son  of  Richard  de  Lideford,  claims  gYe.of.st- 

vol.  i  86  Nicholas, 

from  Richard  de  Wike  two  of  the  Scilly  Isles,  Hagness  6  Ric- *• 
(now  corruptly  called  Saint  Agnes)  and  Puor  or  Byer;  the 
first  as  his  right  and  inheritance,  and  the  second  as  a 
pledge  or  wadset.  The  suit  is  terminated  by  an  amicable 
composition.  The  Deforciant  acknowledges  that  the 
demandant  shall  hold  the  island  of  Hagness  as  his  right 
and  inheritance,  to  him  and  his  heirs,  by  the  service  of 
finding  two  armed  men  for  the  defence  of  the  Castle  of 
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Scilly,  from  the  Feast  of  the  Invention  of  the  Holy  Cross 
until  the  Assumption  of  the  Virgin  in  each  year.  And  the 
said  Richard  grants  the  chase  of  the  island  of  Puor  to 
the  said  John  and  his  heirs,  and  that  he  may  hold  the 
same  as  his  wadset  for  the  term  of  two  years,  from 
Michaelmas,  7  Richard  I. ;  but  nevertheless  at  the  rent  of 
ten  pounds.  This  entry  is  interesting  upon  many  accounts. 
It  affords  particulars  respecting  places  whose  history  is 
remarkably  obscure;  and  it  proves,  from  the  marginal 
note  "Cornubia,"  that  the  Scilly  Islands  were  then  Shire 
land,  and  in  the  body  of  the  county,  respecting  which 
point  many  doubts  have  been  raised. 

§  XX.  Two  Iters  were  held  in  the  reign  of  Richard1,  the 
first  in  the  sixth,  and  the  latter  in  the  tenth  year  of  his  vo1-  >•  x«9« 219 
reign.  No  entire  county  roll  of  the  Iters  of  the  sixth  year 
is  now  extant:  but  Thorne,  in  his  chronicle,  inserts  an 
extract  from  the  rolls  of  that  Iter,  relating  to  the  judg- 
ments or  ordeals  of  fire,  water,  and  duel,  in  the  lands  of 
St.  Augustine's  Abbey.  Of  the  tenth  year,  the  Rolls  for 
Hertford,  Essex,  and  Middlesex  have  been  preserved. 
The  pleas  are  stated  to  have  been  held  at  Hertford,  at 
Stortford,  and  at  Clerkenwell,  before  Geoffrey  Fitz  Peter 
and  his  associates.  These  rolls  are  amongst  the  earliest 
connecting  links  between  the  Anglo-Saxon  law  and  the 
English  common  law,  properly  so  called.  From  them,  we 
learn  that,  in  those  counties  which  corresponded  with 
the  ancient  kingdom  of  Essex,  the  ty thing  was  not  a 
division  of  territory,  but  an  organization  of  the  inhabitants. 
The  "Decenna,"  "Decima,"  or  " Frankpledge "  answered 
by  its  Headborgh;  he  was  the  leader  and  chieftain  of  the 
band. 

§  XXI.  In  several  Townships,  the  Juries  present  the  £°t-.clur- 
names  of  parties  who  were  found  dead  in  the  fields,  having  202!  203,  a 
been  starved  by  cold  or  hunger,  or  otherwise  killed  by 
accident,  no  one  being  suspected  as  having  caused  such 
death  by  violence.  In  all  these  cases,  the  judgment  is 
"murder,"  followed,  as  is  well  known,  by  a  fine.  Instead 
of  considering  the  responsibility  of  the  Hundred  as  merely 
resulting  from  the  laws  made  for  the  security  of  the 
Norman  or  the  Dane — though  without  doubt  this  object 
may  have  been  one  of  the  purposes  for  which  the  murdrum2 
was  enforced — the  liability  was  founded  upon  a  very 
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comprehensive  view  of  police.  Since  the  Hundred  was 
thus  subjected  to  a  mulct,  if  the  man  died  for  want  of  the 
necessaries  of  life,  may  it  not  be  inferred  that  the  inhabi- 
tants were  bound  to  provide  those  necessaries — food  and 
raiment: — and  that,  consequently,  the  principle  of  a 
legal  provision  for  the  poor  was  recognised  by  the  common 
law?a 

Rot.  cur.  Regis,  §  XXII.    Amidst  the  dry  technicality  of  the  record,  we 

130,'  i^aob,'  a?i,  may  discover  various  particulars  elucidating  the  state 
and  condition  of  society.  A  female,  the  wife  of  William  le 
Parmenter  of  Westminster,  is  designated  in  the  same 
pleadings  as  Sna-wit  or  Snow-white,  and  also  as  Swan- 
hilda.  Both  these  names  are  evidently  epithets,  derived 
from  the  beauty  of  her  complexion,  and  equivalent  to 
each  other.  And  they  also  show  how  purely  the  common 
people  were  still  Anglo-Saxons  in  language  and  mode  of 
thought;  for  the  expressions  thus  employed  have  all  the 
spirit  and  the  form  of  the  poetry  of  their  remote  Northern 
ancestors.  But  with  respect  to  the  upper  classes,  and 
those  immediately  connected  with  them,  we  may  equally 
discern  the  influence  of  the  foreign  tongue  in  other  names, 
no  less  significant.  Trenchevent,  who  appears  in  court  as 
the  Essoniator  of  William  de  Sisseverne,  was  evidently  a 
messenger  distinguished  by  his  swiftness  of  foot.  And  the 
name  of  Alan  Trenchemer,  Richard's  Sea  Admiral,  indicates 
his  profession  and  his  skill. 

With  respect  to  the  condition  of  the  common  people, 
there  are  some  slight  yet  clear  indications  that  they  were 
not  stinted  in  their  means.  Clean  sheets  were  reasonably 
expected  in  the  cottage  of  the  churl;  and  the  ale-house 
keeper  and  the  vintner  invited  the  guest  in  the  upland 
towns. 

All  the  lands  of  Roger  de  Mortimer  in  the  County  of  Eve  of  st. 
Norfolk  are  seized  into  the  Bang's  hands  because  he  had  e  Ric.ei.' 
tourneyed  without  the  King's  licence1.  But  Mortimer  finds 
pledges  that,  before  the  feast  of  St.  Hilary,  he  will  make 
his  peace,  or  compound  with  the  King.    His  pledges  are 
Roger  Earl  Bigod,   Galfridus  de  Say,   and  William  de 
Warenna;  and  the  Sheriff  is  thereupon  commanded  to  let 
him  have  his  lands  again.  Tournaments  have  been  strictly 

a  MS.  note  by  author: — v.  petition  of  the  Barons  at  Oxford,  1258 
(Ann.  Burt.  309)  and  the  subsequent  ordinances  (ib.  p.  436). 
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prohibited  by  three  General  Councils,  but  Richard  found 
it  convenient  and  practicable  to  raise  money  by  granting 
dispensations  for  violating  the  precepts  of  the  Church: — 
one  of  the  numerous  proofs  that  the  authority  of  the 
Clergy  went  for  nothing,  whenever  the  governing  powers 
chose  to  combine  with  the  multitude  in  setting  their 
doctrines  at  defiance. 

A  day  is  given  to  Master  Radulphus  Niger  to  answer 
concerning  a  prebend  in  the  Cathedral  of  Lincoln,  which 
had  been  sworn  (or  found)  by  the  verdict  of  a  jury  to 
be  in  the  donation  of  the  King.  This  Radulphus  Niger  is 
probably  the  chronicler. 

Of  Constance  the  Countess  of  Brittany,  and  Geoffrey 
her  husband,  we  have  several  notices.  It  appears,  amongst 
other  matters,  that  Richard,  who  had  seized  her  person, 
also  took  possession  of  her  lands. 

William  Fitz  Osbert's  appeal  contains  the  declaration  Rot.  cur.  Regis, 

vol.  i.  I7i>  2n>  432. 

of  Jordan  the  Tanner  and  Robert  Brand — that  they  would 
have  no  King  except  the  Mayor  of  London — Henry  Fitz 
Ailwin.  The  charter  of  the  sixteenth  of  John  is  the  first 
by  which  the  citizens  of  London  are  authorized  to  elect  a 
Mayor;  and  it  has  been  considered  as  creating  that 
municipal  office.  But  from  these  rolls  we  ascertain  that, 
as  is  very  frequently  the  case,  the  charter,  purporting  to 
confer  a  new  privilege,  is  really  the  confirmation  of  a  pre- 
existing right:  and  the  grant  merely  enabled  the  citizens 
to  make  a  better  title  to  a  privilege  which  they  already 
enjoyed.  Other  entries  occur  respecting  the  Mayor  upon 
the  records,  so  as  to  establish  the  existence  of  this  magis- 
trate both  in  fact  and  name.  The  Mayor  of  London 
essoins  himself  before  the  Justices  at  Hertford  by  Richard 
Newman.  In  an  assize  concerning  a  virgate  of  land  in 
Pertinges  in  the  county  of  Sussex,  it  was  found  to  be  the 
lay  fee  of  Peter,  the  son  of  Henry  the  Mayor  of  London, 
and  of  Ysabella  the  wife  of  the  said  Peter.  This  last  entry 
is  curious,  as  giving  some  particulars  with  respect  to  Fitz 
Ailwin's  family. 

It  may  not  be  unimportant  to  add,  that,  in  a  grant  made 
by  Fitz  Ailwin,  one  of  the  persons  vouched  in  the  attesting 
clause  is  Radulphus  Brand,  probably  a  kinsman  of  Robert 
Brand.  And,  named  in  the  same  character  of  witnesses 
are  "Jordanus  filius  Sperling,"  and  "Jordanus  filius 
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Jordan!,"  either  of  whom  may  be  the  same  individual  as 
Jordan  the  Tanner.  The  seal  of  this  document  is  much 
defaced,  but  enough  remains  to  shew  that  Fitz  Ailwin 
was  represented  with  hawk  on  fist,  in  baronial  guise.  And 
the  seal  comes  in  support  of  the  old  tradition  of  London, 
that  the  Aldermen  ranked  as  Barons.  Such  tokens  of 
station  were  not  assumed  without  due  warrant. 

Some  particulars  concerning  the  topography  of  London 
may  be  collected  from  the  Rolls.  Newgate,  under  the 
name  of  New-port,  was  already  used  as  a  gaol.  "  Old  Street 
without  London"  then  and  now  still  bears  in  its  name  the 
memorial  of  its  Roman  antiquity. 

§  XXIII.  Besides  the  legal  and  historical  knowledge  to 
be  derived  from  these  records,  they  assist  the  enquirer  in 
localizing  the  information  concerning  individuals,  and  in 
disclosing  many  minute  particulars  concerning  entire 
layers  of  society,  of  whom  no  other  memorials  are  pre- 
served in  this  compacted  and  connected  form.  Not  only 
do  we  here  obtain  proofs  of  alliances  and  descents  of  which 
no  other  evidence  can  be  found,  but  we  have  also,  in  the 
different  capacities  of  Jurors,  Suitors,  Attorneys,  Essoni- 
ators,  and  the  like,  the  means  of  identifying  great  portions 
of  those  persons  who  constituted  the  most  efficient 
portion  of  the  population  in  each  Shire.  It  will  therefore 
rest  with  the  topographer  and  the  genealogist  to  make  an 
adequate  use  of  the  records  here  placed  at  their  disposal. 


B.  Abbas,  551, 565.          §  XXIV.    A  brief  view  must  now  be  taken  of  those 

Neubrigensis,  359.         . 

Ricardus  histoncal  events  which  are  connected  with  the  admims- 

Divisiensis.  (MS.) 

chron.  tration  of  the  law. — 

^vintoniense. 

(Ms.)  At  the  period  when  Richard  succeeded  to  the  throne,  Sept. 

the  celebrated  Ralph  de  Glanville1  filled  the  high  office 
of  "Rector  Regni,"  "Procurator  Regni,"  or  "  Justiciar." 
Thus  designated,  he  is  enumerated  amongst  the  Barons 
who  assisted  at  the  Coronation  of  the  new  Monarch,  yet 
we  do  not  find  any  notice  of  his  specific  appointment  by 
Richard.  He  continued  to  hold  the  station  which  had 
been  bestowed  upon  him  by  Henry  II.  And  from  this,  as 
well  as  from  other  similar  instances,  it  does  not  appear  that 
the  delegated  authority  belonging  to  the  Justiciar  was 
determined  by  the  demise  of  the  individual  Sovereign 
from  whom  it  had  been  derived. 
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Glanville  had  then  attained  an  advanced  age.  According 
to  one  contemporary  authority,  the  Justiciar,  sinking 
under  bodily  infirmity,  and  disgusted  by  the  vices  of  the 
young  Monarch,  became  anxious  to  surrender  up  his 
trust.  Glanville,  therefore,  solemnly  resigned  his  office 
to  less  competent  successors,  and  departed,  as  a  Crusader, 
to  the  Holy  Land.  It  is  said,  that  by  anxiety  and  vexation, 
his  intellect  became  much  enfeebled.  And  dying  shortly 
afterwards,  leaving  only  female  issue,  not  an  individual 
remained  who  bore  his  honoured  name.  Other  contem- 
poraries inform  us  that  Glanville  was  deprived  of  the 
Justiciarship  by  the  rapacious  Monarch,  who  at  the  same 
time  removed  the  Sheriffs  and  their  ministers  throughout 
the  Kingdom,  ransoming  them  to  the  very  last  farthing; 
and  Glanville  himself  was  cast  into  prison,  until  he  pur- 
chased his  enlargement  by  submitting  to  a  fine  of  three 
thousand  pounds.  The  latter  account  is  not  destitute  of 
plausibility.  Coeur  de  Lion's  avarice  was  equalled  only  by 
his  extravagance;  and  by  creating  a  vacancy  in  this  or 
any  other  office,  he  obtained  the  means  of  raising  money 
by  its  sale. 

§  XXV.    Richard's  Presence  Chamber  was  a  market  ^Abbas'  s^.  569, 
overt,  in  which  all  that  the  King  could  bestow,  all  that  g^JJ;  ffe.659' 
could  be  derived  from  the  bounty  of  the  Crown  or  imparted  J^wXw  I55 
by  the  royal  prerogative,  was  disposed  of  to  the  best 
chapman.  Hugh  Pudsey,  the  Bishop  of  Durham,  purchased 
the  Earldom  of  Northumberland,  together  with  the  Lord- 
ship of  Sadbergh.   For  the  Chief  Justiciarship  he  paid,  at 
the  same  time,  the  sum  of  one  thousand  marks.    In  the 
bargain  was  included  a  dispensation  to  the  Bishop — or  at 
least  such  dispensation  as  the  King  could  grant — from 
his  vow  or  promise  of  joining  in  the  Crusade. 

These  transactions  are  singularly  opposite  to  our 
notions;  but  if  we  wish  to  understand  the  policy  of  the 
middle  ages,  we  must  recollect  that  there  was  a  regular 
and  recognised  profit  arising  from  judicial  and  ministerial 
offices,  and  the  price  paid  by  the  functionary  was  a 
security,  so  far  as  it  extended,  for  his  good  behaviour.  In 
other  words,  he  bound  himself  by  a  penalty  for  the  per- 
formance of  his  duties :  because,  if  deprived  in  consequence 
of  misconduct,  he  forfeited  his  money.  The  defect  of  the 
system  did  not  consist  so  much  in  the  venality  of  such 
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offices,  as  in  the  arbitrary  power  of  deprival.  Had  the 
functionaries  been  unamoveable,  except  for  due  cause,  they 
might  have  been  independent  men :  and  the  possible  effect 
of  this  system  may  be  seen  in  France  under  the  ancien 
regime,  where  the  Judges,  who  sat  only  by  purchase, 
constituted  a  bench  of  singular  integrity  and  honour. 

The  appointment  was  formally  announced  by  the  King  jv j?  Sept. 
in  the  presence  of  the  Great  Council  held  at  Pipewell,  an 
assembly  appearing  to   have  been  in  the  nature   of  a 
Parliament.    William  de  Mandeville,  Earl  of  Albemarle, 
was  included  in  the  commission  of  Justiciarship.    But  in  Oct.  1189. 
the   course   of   the   following   month,   the   Earl   quitted 
England  and  repaired  to  Normandy,  leaving  the  Bishop 
in  possession  of  the  office;  in  which,  however,  he  did  not 
long  continue  undisturbed. 

Previously  to  Richard's  departure  from  England,  he  "Dec. 
had  nominated  a  new  regency,  by  which  Bishop  Pudsey's 
authority  was  greatly  weakened,  and  his  ascendancy 
destroyed.  Several  colleagues  were  assigned  to  him  in  his 
office,  or,  as  their  duties  are  more  fully  stated,  to  dispense 
justice  to  every  claimant,  observing  therein  the  laws  and 
lawful  customs  of  England.  According  to  Benedictus 
Abbas,  the  additional  Justiciars  were  William  de  Long- 
champ  Bishop  of  Ely,  Hugh  Bardolf,  and  William  Briwere. 
Hoveden  adds  other  names.  These  appointments  were  in 
contravention  of  the  bargain  made  with  Pudsey;  but 
Richard  never  scrupled  to  revoke  or  annul  the  grants 
which  he  had  made.  And,  although  Pudsey  was  still  called 
Chief  Justiciar,  Richard  had  openly  placed  the  whole 
government  in  the  Bishop  of  Ely's  power. 

William Longchamp  was  of  humble  origin.  "His grand- 
4 'father," — exclaims  Hugh  de  Nonant,  when  reviling  a 
political  opponent, — "was  a  serf  in  the  diocese  of  Beauvais." 
Longchamp  possessed  great  worldly  wisdom  and  talent 
for  business,  and  his  low  birth  was,  in  truth,  a  proud 
commendation.  It  is  the  more  important  to  advert  to 
such  historical  facts,  because  they  show  the  manner  in 
which  the  open  aristocracy  of  an  established  hierarchy 
always  mitigates  the  close  aristocracy  of  blood,  and 
participates  in  the  aristocracy  of  wealth,  by  creating  an 
easy  and  accessible  path  to  greatness  for  the  lowest  ranks 
of  the  community.  When  the  people  pillage  the  altar, 
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they  waste  their  own  children's  inheritance;  they  rob 
themselves  ;  they  destroy  the  most  impartially  democratic 
element  which  any  theory  of  government  can  afford. 

Longchamp,  in  addition  to  his  office  of  Justiciar,  held 
the  Chancellorship.  One  of  the  seals,  the  seal  appointed 
to  remain  in  England,  was  delivered  to  him  for  the  execu- 
tion of  the  King's  commands,  and  he  was  moreover 
entrusted  with  the  custody  of  the  Tower  of  London.  For 
the  Chancellorship,  he  gave  the  sum  of  three  thousand 
marks.  A  competitor,  "Reginaldus  Italus,"  offered  an 
additional  thousand.  But  Richard,  from  his  greater  trust; 
as  we  may  suppose,  in  Longchamp,  accepted  the  lower 
tender. 

In  order  to  maintain  a  species  of  balance  between  the 
powers  of  the  two  jealous  Prelates,  the  custody  of  Windsor 
Castle  together  with  the  Forest,  and  also  the  Shrievalty  of 
the  County  of  Berks,  were  granted  to  Bishop  Pudsey. 
This  arrangement,  however,  was  better  calculated  to 
enable  both  parties  to  annoy  each  other  than  to  promote 
concord.  It  was  extremely  unpleasing  to  Pudsey:  and 
great  dissensions  arose  between  the  nominal  Chief  Justiciar 
and  his  colleague,  whose  views  seldom  or  ever  coincided. 
Feb.  1190.  §  XXVI.  Richard  now  prepared  himself  in  earnest  for  B.  Abbas,  584,  587. 
the  Crusade,  and  a  Council  was  held  in  Normandy,  which 


was  attended  by  Queen  Eleanor,  John  Earl  of  Moreton  Mparis,'  157,' 
his  brother,  and  by  various  Bishops,  who  are  stated  to 
have  crossed  the  Channel  by  the  King's  command.    In  Historia 
this  assembly  Longchamp  Bishop  of  Ely,  the  Chancellor,  chrol?0"  '  32' 
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was  formally  appointed  Chief  Justiciar  of  England. 

Longchamp  had  gained  the  entire  confidence  of  the 
King,  who  stood  by  him  to  the  last.  Richard  wished  to 
exalt  him  above  all  competitors.  In  addition  to  the  two 
great  offices  of  Chief  Justiciar  and  Chancellor,  Longchamp 
sought  the  highest  ecclesiastical  authority.  The  Arch- 
bishopricks  were  filled;  but  he  despatched  his  agents  to 
Pope  Clement,  soliciting  the  Legation  of  England.  Richard 
June  1190.  supported  the  application,  and  the  willing  Pontiff  granted 
the  boon,  extending  the  legatine  province  of  the  Justiciar, 
not  merely  to  this  Kingdom,  but  to  Wales  and  Ireland, 
or  so  much  at  least  of  that  island  as  was  subject  to  the 
English  Crown.  And  about  the  same  time,  Richard  being 
then  at  Bayonne,  he  issued  letters  patent,  addressed  to 
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all  his  lieges,  commanding  them  to  obey  the  Bishop  in  all 
things,  even  as  he  the  King  himself  was  to  be  obeyed.  This 
instrument,  though  dated  some  months  subsequently  to 
Longchamp's  appointment,  seems  in  fact  to  be  the  patent 
of  the  Justiciarship. 

Longchamp's  character  was  one  of  singular  activity, 
which  displayed  itself  in  every  branch  of  its  administra- 
tion. We  owe  the  Tower  Ditch  to  the  Chief  Justiciar:  it 
was  the  first  act  of  his  administration  upon  his  return  to 
England:  but  he  had  more  skill  as  a  politician  than  as  an 
engineer,  for  he  supposed  that  the  River  Thames  would 
keep  the  excavation  constantly  full.  Soon  after  Easter, 
he  proceeded  to  York  with  a  great  body  of  troops,  for  the 
purpose  of  punishing  the  offenders  who  had  massacred 
the  Jews;  but  he  engaged  at  the  same  time  in  a  conflict 
with  the  Canons  of  the  Cathedral.  They  contumaciously 
resisted  Longchamp's  legatine  powers;  and  according  to 
the  notions  of  the  age,  they  put  the  greatest  possible 
affront  upon  him: — they  would  neither  meet  him  in  pro- 
cession nor  ring  the  bells. — The  Justiciar,  Chancellor,  and 
Legate  returned  the  affront  in  kind.  By  his  command,  the 
obstinate  bells,  which  had  refused  to  greet  him,  were 
unhung  and  placed  on  the  floor  of  the  belfry :  and  he  kept 
the  Clergy  under  an  interdict,  until,  however  reluctantly, 
they  acknowledged  his  authority. 

It  was  agreed  in  Council,  that  Pudsey  should  act  as  June  «9°- 
Justiciar  for  so  much  of  the  ancient  Kingdom  of  North- 
umbria  as  remained  to  England:  from  the  Humber  to  the 
dominions  of  the  King  of  Scotland,  and  from  sea  to  sea. 
The  Bishop  of  Durham,  when  Chief  Justiciar,  had  resided 
and  exercised  his  jurisdiction  principally  in  the  North: 
and,  even  with  this  contracted  authority  he  might  have 
exerted  considerable  sway.  Numerous  complaints  were 
already  addressed  to  Richard  against  Longchamp.  Richard 
is  said  to  have  satisfied  the  applicants  by  giving  them  such 
answers  as  they  desired,  and  which,  as  we  collect  from  the 
subsequent  transactions,  imported  that  Pudsey  should  be 
restored  to  his  former  authority.  Armed  with  these  letters, 
Pudsey  returned  to  England  in  great  triumph.  Longchamp 
was  absent  from  London,  but  he  received  an  immediate 
check  in  the  metropolis,  where  the  Barons  of  the  Exchequer 
refused  to  admit  him  on  the  bench.  The  accounts  vary 
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considerably  as  to  the  place  where  the  two  rivals  came  in 
contact.  According  to  the  most  probable  narrative,  Pudsey 
hastened  after  Longchamp,  who  was  proceeding  through 
Lincoln  towards  York  upon  the  before  mentioned  errand. 
Bishop  Longchamp  received  his  coadjutor  or  competitor 
with  much  apparent  courtesy.  He  would  most  willingly, 
he  said,  obey  the  King's  commands,  and  surrender  his 
authority. — And,  would  Bishop  Pudsey  please  to  meet 
him  that  day  se'nnight  in  the  Castle  of  Tickhill  ? — Pudsey, 
with  singular  simplicity,  assented  to  this  proposal,  and 
entered  the  Castle.  As  soon  as  he  was  within  the  walls, 
Longchamp  seized  Pudsey,  exclaiming, — "As  sure  as  my 
"Lord  the  King  liveth,  thou  shalt  not  depart  until  thou 
"hast  surrendered  all  the  castles  which  thou  dost  hold. 
"It  is  not  Bishop  arresting  Bishop,  but  Chancellor  arrest- 
ing Chancellor";  from  which  expression  it  should  seem 
that  the  Chancellorship  had  also  been  granted  to  Long- 
champ's  competitor. — And  in  such  custody  and  duresse 
was  Pudsey  kept,  until  he  surrendered  the  Castle  of 
Windsor,  and  the  Custody  of  the  Forest,  together  with 
the  Shrievalty  of  the  County,  as  well  as  the  Earldom  of 
Northumberland  and  the  Manor  or  Lordship  of  Sadbergh : 
— all,  in  short,  which  he  had  purchased  from  the  King. 
With  respect  to  the  Northern  Justiciarship,  he  had  never 
been  in  possession  of  the  office  at  all,  and  Longchamp  was 
now  at  liberty  to  exercise  his  power  without  check  or 
control. 

1191.        §  XXVII.    Great  discontent  was  excited  by  the  Chief  B.  Abbas,  626, 641. 
Justiciar's  administration.   The  whole  powers  of  civil  and  Neubrigensis, 

4OI    404. 

military  government  were  entrusted  to  him.  All  the  R.'deDiceto.esg 
Royal  Castles, — the  bones  of  the  kingdom,  as  they  are  Rot.cur.'R.voi. 
termed  by  the  Chronicler, — were  in  frs  keeping;  and  he 
was  Chief  President  and  Superior  in  every  Court.  But  the 
various  functions  possessed  by  Longchamp  were  carefully 
distinguished:  and  the  few  memorials  relating  to  his 
transactions  on  the  Rolls  of  the  Curia  Regis  clearly  declare 
that  the  writs  issued  by  Longchamp  the  Chancellor 
emanated  from  the  jurisdiction  of  Longchamp  the  Chief 
Justiciar. 

To  these  secular  powers  were  added  the  vast  ecclesi- 
astical authority  which  he  derived  from  his  legatine 
commission.  He  is  represented  as  tyrannizing  equally  over 
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clergy  and  laity,  confounding  right  and  wrong,  offending 
and  oppressing  the  whole  community  by  his  insolence  and 
rapacity.  "Had  he  continued  in  office," — said  his  enemies, 
— "the  kingdom  would  have  been  wholly  exhausted,  not 
"a  girdle  would  have  remained  to  the  man,  nor  a  bracelet 
"to  the  woman,  nor  a  ring  to  the  knight,  nor  a  gem  to  the 
"Jew." — Most  violent  dissensions  arose  between  the  Chief 
Justiciar  on  the  one  part,  and  Earl  John  and  the  Magnates 
on  the  other  part :  and  they  addressed  a  letter  to  Richard, 
who  was  then  on  his  voyage  to  Palestine,  declaring  the 
fearful  mischiefs  which  the  Justiciar  was  occasioning  to 
King  and  Kingdom.  But,  before  we  admit  the  truth  of 
these  accusations,  we  must  pause.  The  Justiciar  steadily 
opposed  and  counteracted  the  pretensions  of  John,  who 
was  endeavouring  to  secure  his  succession  to  the  throne; 
and  we  may  suspect  that  a  portion,  and  probably  no 
small  portion,  of  Longchamp's  unpopularity  arose  from 
his  opposition  to  a  powerful,  and  ultimately  prevailing, 
party.  In  order  to  increase  his  influence,  as  it  is  said,  he 
was  a  munificent  patron  of  that  species  of  talent,  by  which, 
in  rude  ages,  public  opinion  was  guided  or  deluded. 
Minstrels,  Trouveurs,  and  Joculators,  at  once  poets,  actors, 
buffoons,  and  beggars,  were  paid,  courted  and  rewarded 
by  him:  and  the  market-places  resounded  with  the  venal 
strains  recounting  the  Bishop's  fame  and  praise. — Had 
these  rhymes  alone  survived,  how  different  would  have 
been  the  tale. 

Subsequent  events  fully  prove,  that  Richard's  confidence 
in  Longchamp,  if  ever  really  shaken,  was  afterwards  fully 
restored.  But  the  representations  which  reached  the  King 
in  a  foreign  country,  may,  as  it  is  said,  have  induced  him 
to  adopt  measures  amounting  to  the  displacement  or 
discharge  of  the  Chief  Justiciar.  Two  commissions  or 
letters  patent  are  preserved  in  the  Chronicle  of  Ralph  de 
Diceto,  both  sealed  by  Richard  or  in  his  name,  at  Messina. 
The  first,  addressed  to  William  Mareschal,  Geoffrey  Fitz 
Peter,  H.  Bardulf  and  William  Briwere,  empowers  them, 
if  the  Bishop  shall  not  act  faithfully  according  to  their 
advice  and  the  advice  of  the  others  of  the  Council,  to 
administer  the  affairs  of  the  Kingdom:  the  second,  in 
terms,  adds  Walter,  Archbishop  of  Rouen,  to  the  Board 
of  Justiciars.  But  the  construction  of  these  documents,  as 
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we  learn  from  Benedictus  Abbas,  was,  that  if  the  accusa- 
tions against  Longchamp  were  true,  then  the  Archbishop 
of  Rouen  was  to  assume  the  Regency  or  Justiciarship, 
with  William  Mareschal  and  Geoffrey  Fitz  Peter  as  his 
colleagues;  if  false,  the  three  were  nevertheless  to  be 
associated  to  him  in  the  government. 

April  1191.  The  Archbishop  of  Rouen  and  the  other  Justiciars, 
bearing  these  letters,  arrived  in  England  for  the  purpose 
of  exercising  the  powers  confided  to  them.  Such  was  the 
apprehension  excited  by  Longchamp's  influence  and 
tyranny,  at  least  according  to  the  representations  of  his 
detractors,  that  the  Commissioners  did  not  dare  to  disclose 
the  authority  which  they  possessed.  But  the  Chroniclers 
opposed  to  Longchamp  conceal  the  important  fact,  that 
Richard,  immediately  before  he  set  sail  from  Messina, 
issued  his  letters  patent,  addressed  to  his  subjects,  taking 
leave  of  them,  now  that  he  was  entering  upon  the  perils  of 
the  crusade;  and  especially  requiring  all  persons  to  obey 
the  authority  of  Longchamp,  whom  he  mentioned  with 
the  greatest  honour.  And,  anyhow,  it  appears  that  the 
Archbishop  of  Rouen  remained  idle  and  unoccupied  until 
the  domestic  revolution,  by  which  the  Justiciar  was 
overwhelmed. 

juiy  n9i.  §  XXVIII.  Longchamp,  supported  as  he  was  by  HovScn,' ?£.' 693" 
Richard's  influence,  easily  obtained  a  renewal  of  his 
legatine  authority  from  Pope  Celestine,  the  successor  of 
Clement:  and  he  acted  on  all  occasions  as  a  strenuous 
asserter  of  the  King's  rights.  Gerard  de  Camville,  a 
factious  and  turbulent  Baron,  claimed  the  custody  of 
Lincoln  Castle,  either  under  a  purchase  from  the  King  or 
in  the  right  of  his  wife,  Nichola,  together  with  the  Shriev- 
alty of  the  County.  Raising  a  great  army,  the  Justiciar 
besieged  the  castle,  and  summoned  Camville,  who  had 
already  been  deprived  of  the  bailiwick,  to  surrender  the 
fortress  which  he  held. 

As  soon  as  it  was  certainly  known  by  John,  that  his 
brother  had  actually  departed  from  Sicily,  he  assumed  the 
port  and  station  belonging  to  an  heir  apparent  who  is 
entering  upon  his  inheritance.  Great  movements  took 
place  in  the  country.  The  Barons  addressed  private 
letters  to  the  Clergy  and  people,  exciting  them  against  the 
Justiciar.  Camville  did  homage  for  his  castle  to  John, 
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who  directed  him  to  hold  out  against  the  Justiciaiy 
in  other  words,  against  the  King — and  also  instantly 
attacked  the  Royal  Castles  of  Nottingham  and  Tickhill, 
and  took  them  both  after  a  short  siege  of  two  days.  And 
— "unless  you  forthwith  raise  the  siege  of  Lincoln,  and 
"allow  Gerard  de  Camville  to  hold  his  Shrievalty  in 
"peace," — was  the  tenor  of  John's  message  to  the  Jus- 
ticiar,  "I  will  forthwith  come  against  you  with  a  force 
"which  you  can  in  no  wise  resist  or  repel." 

B.  Abbas,  694.  §  XXIX.   Longchamp  convened  the  leading  men  and 

Ric,  Divisiensis.  chiefs  of  the  King's  army.  "Believe  me  not," — said  he — 
"if  this  man  is  not  seeking  the  government.  His  demands 
"are  beyond  all  bounds.  They  would  be  unreasonable 
"even  if  he  were  half  King,  he  and  Richard  wearing  the 
"crown  every  other  year." — But  he  was  not  supported, 
and  being  compelled  to  yield,  a  truce  was  concluded 
between  the  contending  parties.  On  the  Bishop's  part, 
the  negotiators  were  the  Earls  of  Warrenne,  Arundel,  and 
Clare,  and  eight  others.  On  the  part  of  Earl  John,  Stephen 
Ridel  his  Chancellor,  William  de  Wendewall,  Reginald  de 
Wasseville,  and  seven  others.  The  instrument  itself  is 
preserved;  but  there  is  a  notice  of  another  document, 
perhaps  a  preliminary  agreement,  rather  differing  in 
import.  John  Earl  of  Moreton  surrenders  the  possession 
of  the  Castles  of  Nottingham  and  Tickhill,  the  first  to  be 
held  by  William  Mareschal,  and  the  latter  by  William  de 
Wendewall,  who  were  to  keep  the  fortresses  in  the  King's 
fealty  until  he  should  return  from  Palestine;  but,  should 
he  die  during  his  Pilgrimage,  then  they  were  to  be  restored 
to  the  Earl  of  Moreton.  Other  castles  were  in  like  manner 
delivered  to  various  Bishops  and  Barons,  upon  the  same 
trusts. 

It  was  agreed  that  Bishops,  Abbots,  Earls,  Barons, 
Vavassors,  or  Freeholders,  should  not  be  disseised  of  their 
lands  or  chattels  at  the  pleasure  of  the  Justiciars  or 
Ministers  of  the  King,  but  that  they  should  be  dealt  with 
by  the  judgment  of  the  King's  Court,  according  to  the 
lawful  Customs  and  Assizes  of  the  Kingdom,  or  by  the 
King's  command.  In  this  passage,  the  "King's  command" 
must  probably  be  intended  as  his  lawful  command  signified 
in  due  form.  With  regard  to  Gerard  de  Camville,  it  was 
also  agreed,  that  he  should  be  reseised  of  his  Sheriff dom, 
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and  a  day  was  given  to  him  to  appear  in  the  Curia  Regis  to 
stand  to  the  judgment  thereof:  and, — if  it  can  be  shown 
against  him  by  the  judgment  of  the  Curia  Regis  that  he 
ought  to  lose  his  bailiwick,  then  let  him  lose  it,  otherwise 
let  him  keep  the  same. — These  clauses  are  of  considerable 
importance  in  relation  to  the  jurisdiction  of  the  Court,  and 
its  legal  authority;  and  other  stipulations  were  added  for 
better  carrying  them  into  effect.  At  the  same  time,  a  con- 
cession of  very  much  greater  importance  was  obtained  or 
extorted  from  the  Justiciar.  By  his  advice,  Richard  had 
appointed  Arthur  as  his  heir  and  successor.  But  this 
settlement  was  now  set  aside :  and,  Longchamp  directing 
the  act,  the  Earls  and  "Primates"  of  the  Kingdom  took 
the  oath  of  fealty  to  John,  acknowledging  him,  should 
Richard  die  without  issue,  as  heir  to  the  Throne. 

§  XXX.  New  causes  of  disturbance  soon  arose.  Geoffrey,  B.  Abbas,  696, 709. 
Archbishop  elect  of  York,  the  son  of  Henry  by  fair  Rosa-  Neubrigensis, 
mond,  had  been  banished  from  the  Kingdom,  a  sentence  R?  de  o'iceto,  66a, 
well  and  truly  earned  by  his  turbulence  and  disaffection,  coggeshaii,  63. 
He  was  now  preparing  to  return.    The  whole  board  of 
Justiciars  enjoined  him  not  to  land,  and  the  Chief,  fairly 
acting  in  the  exercise  of  his  authority,  and  issuing  a  legal 
writ  or  precept,  commanded  the  Sheriff  to  arrest  Geoffrey 
sept.  1191.  should  the  injunction  be  contemned.    Geoffrey,  at  the 
instigation  of  his  brother  John,  despised  the  prohibition 
and  landed  at  Dover.   The  Archbishop  took  refuge  in  the 
monastery  of  St.  Martin.  Longchamp's  officers  broke  into 
the  church  where  the  Archbishop  had  just  concluded  Mass. 
Clad  in  his  sacerdotal  vestments,  he  was  seized  by  the 
officers,  who  literally  dragged  him  through  the  streets, 
using  much  more  violence  than  was  needed,  and  treating 
him  with  unnecessary  despite  and  contumely. 

Indignities  thus  sustained  by  the  Primate  of  England 
offered  a  plausible  reason  for  exerting  the  powers  said  to 
have  been  confided  to  the  Justiciar 's  enemies.  The 
Justiciar  did  not  attempt  to  palliate  the  proceedings 
which  attended  the  Archbishop's  arrest.  He  had  not 
directed  them;  and  the  Constable  of  Dover,  acting  as  is 
often  done  on  similar  emergencies,  thought  fit  to  under- 
stand much  more  from  the  warrant  than  was  really  in- 
tended. But  these  excuses  availed  him  nothing.  His  foes 
had  got  him  fast  in  the  snare,  and  they  were  determined  to 
p.  ix.  3 
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effect  his  fall.  John  and  the  Archbishop  of  Rouen,  together 
with  the  other  Justiciars,  summoned  Longchamp  to  make 
amends  to  the  Archbishop  of  York  and  to  answer  for  his 
conduct  before  the  Curia  Regis.  Longchamp  attempted  to 
put  off  the  evil  day,  and  evaded  compliance.  He  was  then 
peremptorily  summoned  to  appear  at  a  general  Council 
held  before  John  Earl  of  Moreton,  at  Loddon  Bridge, 
between  Reading  and  Windsor. 

John  was  supported  by  almost  all  the  Bishops,  Earls, 
and  Baronage  of  the  Kingdom.  They  readily  attended 
this  great  meeting,  for  which  special  writs  had  been  issued 
by  Earl  John,  in  regular  parliamentary  form.  The  Chief 
Justiciar  did  not  appear,  nor  anyone  on  his  behalf.  Richard 
Biset,  who  adhered  to  Longchamp,  brought  him  the  news 
that  John  intended  to  seize  the  City  of  London.  Some 
chroniclers  state  that  John  certainly  was  preparing  to  pro- 
ceed to  the  City.  Ricardus  Divisiensis  says,  that  this 
intelligence  was  erroneous.  Whether  true  or  false,  Long- 
champ  determined  to  preoccupy  the  station,  and  hastened 
to  London,  requiring  the  Citizens  to  close  their  gates 
against  the  Earl.  But  Geoffrey,  the  Archbishop  of  York, 
was  beforehand,  and  had  egged  on  the  Londoners  to  re- 
sistance: and  when  summoned  by  Longchamp,  they 
declared  they  would  not  obey  a  traitor  and  disturber  of 
the  public  peace.  Longchamp  then  took  refuge  in  the 
Tower,  which  was  closely  blockaded  by  the  Citizens  both 
by  land  and  by  water. 

As  a  portion  of  the  Justiciar's  history,  it  must  be  added, 
that  when  retreating  to  London,  he  fought  a  battle  with 
John's  supporters  and  adherents,  who  endeavoured  to 
intercept  him.  In  this  conflict,  Rogerus  de  Planis,  John's 
"Justiciar,"  was  slain.  John  seems  to  have  assumed  asoct.  1191 
royal  authority  in  the  domains  which  he  had  received  from 
Richard's  bounty.  So  considerable  were  these  possessions, 
that  the  Title  of  Tetrarch  is  given  to  him  by  the  chroni- 
clers. 

John,  and  Archbishop  Walter,  presided  in  the  great  9  Oct.  »gi, 
Council  held  on  the  following  day  in  St.  Paul's  Churchyard. 
It  was  like  the  Convocation  at  Loddon  Bridge,  in  the 
nature  of  a  Parliament.  Here  were  convened  all  the 
Bishops,  and  Earls,  and  Barons,  and  the  Citizens  of 
London  came  in  folkmoot  and  joined  the  assembly. 
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The  Archbishop  of  Rouen  and  William  Mareschal  then 
first  promulgated  the  King's  letters  patent,  bearing  date  at 
Messina,  and  made  the  contents  known  to  the  people: — 
how  the  King  had  appointed  the  Archbishop  of  Rouen 
Justiciar,  in  the  place  of  Longchamp,  if  the  latter  should 
commit  any  act  in  detriment  of  the  Kingdom.  The 
colleagues  of  the  Justiciar  all  loudly  asserted  that  he  had 
despised  their  advice.  Hugh  de  Nonant  inveighed  against 
him  with  the  utmost  bitterness.  What  the  tenor  of  his 
discourse  was,  we  may  judge  from  the  virulent  letter  in 
which  he  exults  over  Longchamp's  fall.  The  charge  of  bad 
government  was  accepted  and  ratified  by  the  acclamations 
of  the  multitude;  "He  shall  no  longer  domineer  over  us," 
exclaimed  they.  And — "having  held  our  Council  before 
"  all  the  people  of  the  City,  and  in  the  presence  and  with 
"  the  approbation  of  the  Justiciars," — it  was  decreed  by 
John  the  King's  brother,  and  by  all  the  Bishops,  Earls, 
Barons,  and  by  the  Citizens  of  London,  that  the  Chief 
Justiciar  should  be  deposed  from  the  government  of  the 
Kingdom.  Earl  John  was  then  proclaimed  "Summus 
"Rector  totius  Regni."  This  appointment  was  in  no  wise 
contemplated  by  King  Richard's  patents  or  commissions ; 
and  John,  in  the  exercise  of  his  authority,  appointed  the 
Archbishop  of  Rouen  as  Chief  Justiciar  under  him,  in  con- 
formity, though  not  in  obedience,  to  the  King's  supposed 
commands. 

Four  Bishops  and  four  Earls  were  deputed  to  convey  the 
unwelcome  intelligence  to  the  Justiciar.  He  fainted  on 
receiving  the  news,  and  dropped  senseless  on  the  floor. 

The  part  taken  by  the  Citizens  of  London  in  this  trans- 
action is  very  remarkable.  They  appear  as  one  com- 
munity joining  in  the  deliberations  of  another  distinct 
community. 

H9?ct'         §  XXXI.   Very  early  in  the  morning  of  the  following  B.  Abbas,  710-716, 
day,  Earl  John  assembled  his  troops  in  the  East  Smith-  SowSen,  702-707, 
field,  the  great  open  green  plain  near  the  Tower.    The  R.  de  Diceto,  664, 
Bishop  came  out  of  the  fortress  to  receive  the  propositions  Neubrigensis, 
of  his  opponents.    They  would  allow  him  to  keep  his  M .^an's,  167. 
Bishoprick,  and  the  custody  of  three  Royal  Castles,  Dover  £<* -.Cur- 
being  one  of  them.  It  should  seem  that  this  offer  was  made 
in  order  to  induce  Longchamp  to  ratify  Earl  John's  pro- 
ceedings by  a  formal  abdication  of  his  office.  This  effect 
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was  not  produced ;  he  was  firm  in  refusing  his  assent  to  any 
such  arrangement.  He  refused  to  surrender  any  of  the 
powers  bestowed  upon  him  by  the  King; — "But  you  are 
"stronger  than  I  am:  and,  Chancellor  and  Justiciar,  I 
"  yield  to  force." — And  thus  speaking,  he  delivered  up 
the  keys  of  the  Tower. 

These  transactions  being  concluded,  Longchamp 
quitted  the  country,  or  rather  escaped  from  it.  His  flight 
was,  if  we  may  credit  his  enemies,  accompanied  by  cir- 
cumstances of  great  disgrace  and  contumely.  The  Arch- 
bishop of  York  had  his  full  revenge.  Longchamp  forthwith 
appealed  to  the  Pope  and  complained  to  Richard,  showing 
that  John  Earl  of  Moreton  had  deposed  him  from  the 
government  and  ejected  him  from  the  Kingdom. 

Celestine  warmly  espoused  Longchamp 's  cause,  in- 
timating that  his  appointment  had  never  been  revoked 
by  Richard:  and  sentence  of  excommunication  was  de- 
nounced against  all  those  who  had  usurped  the  authority 
of  the  Chief  Justiciar.  The  anathema  was  wholly  un- 
noticed. Not  a  Bishop  would  obey  the  commands  either 
of  Pope  or  Ex-legate.  And  the  Archbishop  of  Rouen  and 
the  other  Justiciars  placed  a  sequestration  upon  the 
temporalities  of  Longchamp's  bishoprick,  receiving  the 
revenues  in  the  King's  name,  in  compensation,  as  it  was 
alleged,  of  the  royal  treasures  which  he  was  accused  of 
having  dissipated  or  purloined.  When  he  was  expelled, 
nought  was  found  in  the  Treasury, — said  they, — save  the 
empty  chests  and  the  keys. 

Longchamp  offered  to  account  for  every  farthing  which  II92- 
had  come  to  his  hands ;  and  he  constantly  maintained  that 
the  King  never  assented  to  his  removal.  In  spite  of  the 
letters  patent  in  Richard's  name,  and  under  Richard's 
seal,  he  asserted  that  the  mandate  was  of  no  effect.  More 
faith, — he  said, — must  be  given  to  the  King's  own  words, 
spoken  by  his  own  lips,  than  to  a  scrap  of  parchment. 
Strange  as  it  may  seem,  this  mode  of  reasoning  was 
grounded  upon  law.  It  was  admitted  as  a  principle,  that 
if  oral  declarations  came  in  conflict  with  written  instru- 
ments, the  former  had  the  more  binding  authority.  When 
two  parties  came  before  the  Court,  the  one  claiming 
according  to  the  King's  verbal  declaration,  and  the  other 
by  virtue  of  the  King's  Charter,  a  solemn  judgment  was 
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given  in  favour  of  the  former,  upon  the  express  ground 
that  the  King's  intentions,  testified  by  his  own  mouth, 
must  prevail. 

Richard  himself,  during  his  captivity,  stultified,  if  such 
an  expression  can  be  used,  his  own  letters  patent  in  general. 
In  a  writ  or  letter  addressed  to  the  then  Justiciar,  he 
directs  that  no  faith  be  given  to  any  instrument  issued  in 
his  name,  though  produced  by  a  messenger  coming  directly 
from  him,  unless  the  same  be  to  his  honour  and  profit. 
Richard  was  beset  with  applicants  and  suitors,  and,  in 
order  to  rid  himself  of  their  importunities,  he  appears  to 
have  adopted  this  ingenious  plan  of  granting  what  was 
asked,  with  a  secret  defeazance,  annulling  whatever  grant 
or  promise  it  might  not  be  convenient  for  him  to  observe. 
This  conduct,  subversive  of  all  good  faith,  utterly  prevents 
us  from  ascertaining  whether  any  particular  instrument 
was  or  was  not  issued  by  Richard,  with  the  intent  that  it 
should  be  observed.  Our  uncertainty  is  increased  by  the 
knowledge  that  letters  were  repeatedly  counterfeited  in 
his  name  by  his  brothers.  And  it  will  always  remain  a 
problem,  whether  the  documents  under  which  Longchamp 
was  removed  really  expressed  King  Richard's  intentions 
and  pleasure. 

Celestine  continued  Longchamp  in  the  legatine  authority, 
which  he  states  was  expressly  granted  at  Richard's  earnest 
request.  The  King  did  not  withdraw  his  confidence  from 
his  Chancellor.  And  having  propitiated  Eleanor  by  large 
gifts  and  larger  promises,  Longchamp  made  an  offer  or 
bidding  to  John  for  repurchasing  the  station  of  Justiciar. 

The  sum  proffered  is  stated  by  one  writer  to  have  been 
five  hundred  pounds,  another  makes  it  fifty  thousand 
marks.  In  these  accounts  there  is  evidently  some  mistake 
or  perhaps  exaggeration.  But  Eleanor  and  John  were 
induced  and  moved  to  take  the  proposal  into  grave  and 
serious  consideration.  Forgetting  past  dissensions,  and 
willing  to  serve  their  purposes  by  setting  up  Longchamp, 
both  the  Queen  Dowager  and  the  Earl  laboured  much 
with  the  Archbishop  of  Rouen  for  the  purpose  of  per- 
suading him  and  the  other  Magnates  to  reinstate  the 
Legate  in  his  former  station  of  Justiciar.  Amongst  other 
reasons,  they  urged  that  it  would  much  displease  the  King, 
to  know  how  Longchamp  had  been  thus  displaced  from 
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the  Government  of  the  Kingdom  without  his  command. 
A  strange  assertion  this,  in  the  face  of  the  letters  patent 
by  which  John  and  his  partizans  had  effected  Longchamp's 
expulsion,  but  entirely  conformable  to  Longchamp's 
declarations:  and  confirmed,  indeed,  by  what  is  stated, 
that  Richard's  determination  to  return  to  England  was 
accelerated  by  the  intelligence  of  Longchamp's  removal. 
Taken  any  way,  such  an  argument  is  a  strong  exemplifi- 
cation of  the  prevailing  want  of  truth  and  principle. 

Of  John's  exertions  on  behalf  of  Longchamp,  one  ex- 
ample is  narrated  with  amusing  particularity.  A  Council 
or,  as  we  should  call  it,  a  Parliament,  being  assembled  in 
London,  the  messenger  of  Longchamp,  Legate  and  Chan- 
cellor, suddenly  entered,  announcing  the  arrival  of  his 
master  at  Dover.  Alarmed  at  such  intelligence,  they  forth- 
with send  to  Earl  John,  who  is  at  Wallingford.  Another 
Council  is  held.  In  this,  John  informs  them  that  Long- 
champ  defies  them  all,  provided  he  can  obtain  his,  John's, 
protection,  for  which  he  offers  seven  hundred  pounds,  to 
be  paid  within  a  week.  "I  am  in  want  of  money," — con- 
tinued Earl  John, — "a  word  to  the  wise  is  enough."  And 
having  thus  spoken,  he  departed,  leaving  them  to  consider 
this  pithy  monition.  Anxious  to  prevent  the  return  of 
their  hated  enemy,  they  agreed  to  buy  John  off,  by 
lending  him  five  hundred  pounds  from  the  King's  treasury. 
The  Earl  forthwith  withdrew  his  proposition  in  favour  of 
Longchamp.  Eleanor  equally  abandoned  the  late  Jus- 
ticiar's  cause:  and  letters  were  addressed  to  him  in  the 
name  of  the  Queen,  the  Clergy  and  the  people,  insisting 
upon  his  immediate  departure  from  the  Realm. 

§  XXXII.  Walter  Archbishop  of  Rouen,  who  now 
governed  the  Kingdom  as  principal  Justiciar,  but  under 
John  and  by  his  appointment,  conducted  himself  mildly 
and  conscientiously,  refusing  all  bribes, — a  rare  instance 
of  virtue, — and  deciding  equitably  and  according  to  law. 
Eleanor  appears  to  have  been  associated  to  the  Arch- 
bishop. In  Richard's  letter,  dated  at  Hagenau,  he 
addresses  her  and  the  Justiciars.  She  appears  active  on 
various  important  occasions,  such  as  in  the  different 
measures  required  for  the  preservation  of  the  King's 
peace.  And  certain  pleas  are  recorded  on  the  Rolls,  to 
have  been  held  before  her  and  before  the  Archbishop  as 
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Justiciar.  Thus  we  find  that  Sarah  de  Bonne ville,  wounded  c 
and  robbed  by  the  armed  offenders,  who,  instigated  by 
her  daughter-in-law  Constantia,  had  attacked  her  in  her 
dwelling,  first  preferred  her  appeal  before  the  Queen  and 
the  Archbishop  of  Rouen.  A  short  incidental  notice  of  her 
authority  appears  on  another  appeal.  In  a  curious  chiro- 
graph or  agreement,  made  in  the  Curia  Regis  in  the 
Exchequer,  the  Archbishop,  described  as  Justiciar  of  App.  n. 
England,  appears  sitting  below  John  Earl  of  Moreton  and 
above  the  Treasurer  and  Barons.  John  took  his  place  in 
court  as  Governor  of  the  Kingdom :  and  which  station  he 
probably  retained  until  his  open  rupture  with  Richard, 
when,  having  quitted  England,  he  became  the  sworn 
liegeman  of  the  French  King. 

§  XXXIII.  When  the  terms  and  conditions  of  Richard's  Hoveden,  732. 

Gervasius,  1582. 

ransom  were  settled,  but  before  his  actual  liberation,  he  ?Tlot"^el.d's0 

Norfolk,  iv.  87. 


commanded  that  Eleanor  and  the  Archbishop  of  Rouen  speiman's  icenia, 

Monas 
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should  repair  to  him  in  Germany,  and  the  Chief  Justiciar-  M°nasticon, 


ship  was  bestowed  upon  Hubert,  Archbishop  of  Canter- 
bury. 

Hubert  Walter,  lately  advanced  from  the  see  of  Salisbury 
to  the  archiepiscopal  dignity,  had  been  educated  in  the 
house  and  under  the  guardianship  of  Ralph  de  Glanville.  (.Note  F.) 
Hubert  was  equally  indebted  to  the  care  of  Bertha,  the 
wife  of  Glanville.  He  testified  his  affection  for  his  foster 
parents,  and  endeavoured  to  repay  their  kindness,  by 
attributing  to  them,  when  he  founded  the  Abbey  of 
Dereham,  the  merit  of  the  good  work  thus  performed.  And 
the  pupil  of  the  legal  writer,  to  whom  we  owe  our  first  text 
book,  appears  to  have  been  fully  fitted  by  his  acquirements 
for  the  station  which  he  filled. 

But  the  Archbishop's  clerical  dignity  was  considered, 
and  not  unjustly,  as  a  disqualification.  There  were  many 
who  thought,  that  the  employment  of  the  Clergy  in  secular 
affairs  was  equally  contrary  to  the  discipline  and  to  the 
best  interests  of  the  Church.  When  Roger,  the  good 
Bishop  of  Salisbury,  was  much  urged  by  Henry  I.  to 
accept  the  onerous  duties  of  Chief  Justiciar,  he  long 
hesitated,  and  would  not  enter  upon  the  office ;  until,  being 
sanctioned  by  his  successive  Metropolitans,  and  authorized 
by  the  Holy  See,  the  scruples  which  he  entertained  were 
silenced  or  removed.  (Note  G.) 
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Sr755en'743'746'  §  XXXIV.  Against  the  appointment  of  Hubert,  the 
R^de  Diceto,  strongest  opposition  was  raised.  Almost  all  the  Magnates, 
as  well  as  Richard's  most  intimate  counsellors,  protested 
against  entrusting  unto  the  Archbishop  the  administration 
of  the  Kingdom.  Richard,  from  whose  letters  this  informa- 
tion is  collected,  stood  firm  in  his  choice,  and  retained  his 
minister;  but  the  dissatisfaction,  though  silenced,  was  not 
removed. 

Hubert  never  appears  to  have  neglected  his  duties  as 
Justiciar.  Complaints  were  preferred  by  the  Canons  of 
York  against  their  Archbishop,  the  overbearing  Geoffrey 
Plantagenet.  Hubert  forthwith  dispatched  Justices  to 
York,  namely  Roger  Bigod,  William  de  Warenna, 
William  de  Stuteville,  Hugh  Bardolf,  William  Briwere, 
Geoffrey  Haket,  and  William  Fitz  Richard.  The  Court  was 
held  at  York,  and  it  was  ordered  that  the  Archbishop's 
retainers,  accused  of  robbery  or  violence,  should  be 
attached  and  imprisoned.  The  Archbishop  was  next 
summoned  to  abide  the  law,  and  as  he  failed  to  appear, 
the  Justices  seized  all  his  possessions  with  the  single 
exception  of  the  Manor  of  Rippon,  to  which  he  re- 
tired. 

It  appears  to  have  been  part  of  Richard's  policy,  that 
the  Chief  Justiciar  should  be  the  acknowledged  and  un- 
questioned superior  of  all  classes,  both  in  Church  and 
State.  And  Richard  now  petitioned  Pope  Celestine  to 
invest  Hubert  with  the  legatine  authority  throughout  the 
realm  of  England.  Celestine  issued  the  Bull,  stating  the 
King's  request,  and  granting  the  most  ample  faculties  to 
the  Justiciar,  In  the  capacity  of  Legate,  he  visited  the 
Archdiocese  of  York.  The  Officials  of  the  Northern 
Primate,  and  the  Canons  of  the  Cathedral,  submitted  to 
his  functions  as  derived  from  St.  Peter's  successor,  but 
they  carefully  protested  against  any  supremacy  which  he 
might  claim  as  Archbishop  of  Canterbury.  He  entered 
upon  his  visitation  on  Sunday  the  feast  of  St.  Barnabas, 
commonly  called  Barnabybright.  On  the  following  day  he 
presided  in  his  Court  Christian,  where  he  judged  ecclesi- 
astical causes,  whilst  his  "ministers"  or  deputies  held  a 
Court  for  Pleas  of  the  Crown,  and  also  for  Assizes  of  Mort 
Dauncester  and  Novel  Disseizin.  These  proceedings  show 
the  great  extent  of  the  power  possessed  by  the  Chief 


i]  Introduction  41 

Justiciar,  in  deputing  the  jurisdiction  bestowed  upon  him 
by  the  Crown. 

1194, 1195.        §  XXXV.    To  this  period  of  Hubert's  administration  Rot.  cur.  Regis, 
belongs  the  first  of  the  Rolls  now  published,  containing  33°  ssi  JM^TVS* 
the  proceedings  of  Michaelmas  Term,  6  Richard  I.  (p.  1  see  lAdex). 

Abbreviatio 

to  137),  and  in  which  there  are  repeated  references  to  his  Piacitorum,  3, 4. 
authority  as  Justiciar — days  given  to  parties — record  made 
by  him  of  the  King's  oral  declarations — pleas  heard  and 
judgments  pronounced — and  writs  issued  by  his  command. 
In  'these  entries,  he  is  generally  designated  either  as 
"Dominus  Archiepiscopus "  or  "Dominus  Cant'."  From 
the  similarity  between  the  letters  t  and  c  in  the  record, 
the  word  "Canf "  has,  in  the  extracts  heretofore  made 
from  these  Rolls,  been  transcribed  as  "Cane"';  so  that, 
supposing  any  legal  hypothesis  had  been  grounded  upon 
the  printed  text,  the  enquirer  would  have  inevitably  trans- 
ferred the  Justiciar's  authority  to  the  Chancellor. 

The  policy  of  the  reign  of  Cceur  de  Lion  is  of  no  import, 
except  to  the  historian  or  the  antiquary.  But  it  may  be 
here  remarked,  that  an  error,  exactly  of  the  same  descrip- 
tion, probably  contributed  to  establish  the  authority  of 
arrest  and  detention  exercised  by  the  members  of  the 
Privy  Council.  In  a  case  arising  out  of  their  supposed 
jurisdiction,  a  document  was  produced,  which  any  person 
moderately  acquainted  with  records,  would,  I  think,  have 
expounded  as  evidencing  a  committal  "per  dnos  de 
Concilio."  The  Court  admitted  the  reading,  "  per  duos  de 
Concilio,"  and  the  ambiguous  form  of  a  letter,  vested  in 
any  two  individual  members,  whose  signatures  could  be 
obtained,  the  power  which,  according  to  the  ancient  con- 
stitution, belonged  to  the  Lords  of  the  Council  sitting  in 
their  corporate  capacity,  and  as  a  tribunal. 

§  XXXVI.  To  the  Justiciar,  the  laity  rendered  but  a 
sulky  submission :  and  the  jealousy  excited  by  his  legatine 
functions  put  him  out  of  favour  with  his  own  order. 
Hubert  was  also  warmly  engaged  in  a  domestic  quarrel. 
He  was  labouring  to  abrogate  the  Capitular  rights  of  his 
Monks,  and  perhaps  to  eject  them  altogether  from  the 
Cathedral  Monastery.  At  this  juncture,  occurred  the 
rebellion  and  death  of  William  Fitz  Osbert.  Hubert's 
violation  of  the  immunities  of  the  Sanctuary  of  Saint 
Mary  le  Bow,  his  own  Peculiar,  excited  the  most  grievous 
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indignation  of  the  Monks.  They  urged,  that  whilst  en- 
forcing the  royal  authority,  he  was  nevertheless  bound  to 
respect  the  privileges  of  the  Church ;  and  all  communication 
between  them  and  their  Pastor  was  at  an  end. 

Hubert  became  anxious  to  resign  his  station,  alleging  1196. 
that  he  felt  himself  unable  to  suffice  for  the  whole  civil 
and  ecclesiastical  administration  of  the  Kingdom.  Richard, 
at  first,  would  not  accept  this  resignation.  No  one  was 
ever  found  like  unto  Hubert  in  the  preservation  of  the 
King's  rights  and  the  administration  of  the  law.  But  at 
length  Richard  yielded,  and  allowed  the  Justiciar  to  retire. 

When  Hubert  had  obtained  this  permission,  then  he 
suddenly  repented  him  of  the  intention  which  he  had 
formed,  and  of  the  petition  which  he  had  urged.  Hubert 
made  up  his  accounts.  It  appeared  that  in  the  short  space 
of  two  years,  he  had  raised  for  the  King's  use  the  sum  of 
one  million  one  hundred  thousand  marks, — a  statement 
which,  if  at  all  approaching  to  the  truth,  fully  accounts  for 
the  discontent  excited  by  his  administration, — and  he 
offered  to  continue  to  serve  the  King.  The  proposal  was 
gladly  accepted  by  Richard,  and  Hubert  retained  his 
office;  exercising,  in  direct  contradiction  to  the  duties  of 
his  sacred  functions  and  his  clerical  vows,  not  merely  civil, 
but  military,  authority.  A  predatory,  yet  formidable,  in- 
cursion of  the  Welsh,  which  threatened  desolation  to  the 
Marches,  was  instantly  checked  by  the  rapidity  of  his 
movements.  And  amongst  other  instances  of  his  skill  as  a 
commander,  is  the  second  battle,  in  which  five  thousand 
Welshmen  fell  in.  conflict  with  the  army  raised  and  led  on 
by  Hubert,  the  Papal  Legate,  the  Archbishop,  and  the 
Chief  Justiciar. 

§  XXXVII.  But  the  Monks  of  Canterbury  were  inde-  "98. 
fatigable  in  their  opposition.  They  had  dispatched  agents 
to  Rome  for  the  purpose  of  carrying  on  the  suit  then 
pending  between  them  and  the  Archbishop,  concerning 
the  collegiate  chapel  founded  at  Lambeth,  and  by  means 
of  which  a  prebendal  Chapter  would  have  obtained  the 
rights  hitherto  vested  in  the  Monks  of  the  Cathedral.  It 
was  contrary  to  all  ecclesiastical  discipline, — they  com- 
plained to  the  Pope, — that  Hubert  Archbishop  of  Canter- 
bury should  act  as  the  King's  Justiciar,  sitting  as  a  judge 
upon  criminals  condemned  to  capital  punishment,  and  be 
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so  entirely  wrapped  up  and  engrossed  in  secular  affairs, 
that  all  his  ecclesiastical  duties  were  neglected  and  cast 
aside. — They  concluded  their  charges  against  the  Arch- 
bishop by  declaring  to  the  Pope,  how,  contrary  to  all  the 
privileges  and  immunities  of  Holy  Church,  he  had  violated 
the  Sanctuary  of  St.  Mary  le  Bow,  from  whence  William 
with  the  Long  Beard  was  forcibly  taken,  condemned  to 
death,  and  hanged  on  the  tree. 

The  Pope  received  the  accusation,  and  admitted  its 
relevancy.  Addressing  Richard,  he  exhorted  him,  as  he 
tendered  his  soul's  health,  to  remove  the  Archbishop  from 
the  Justiciarship;  and  furthermore,  wholly  to  abstain 
thenceforth  from  employing  any  Prelate  in  secular  affairs. 
A  concurrent  mandate  was  addressed  to  all  the  Prelates, 
strictly  prohibiting  them  from  meddling  with  employ- 
ments so  uncongenial  to  their  station  in  the  Church.  The 
King  obeyed :  and  Hubert  Archbishop  of  Canterbury,  being 
deposed  from  the  Justiciarship  or  administration  of  the 
Kingdom,  Geoffrey  Fitz  Peter  was  appointed  in  his  stead. 
August  §  XXXVIII.  The  new  Justiciar  had  long  been  familiar  Hoveden,  780, 781. 

"98.  •   i       i         -I       .  r     i  T  Gervasius,  1614, 

with  the  duties  of  the  judicial  station.  Immediately  upon  I6is- 

J  J       "          R.  de  Diceto,  703. 

his  appointment,  we  find  him  issuing  writs  to  the  Convent 
of  Canterbury.  The  military  talents  of  the  "Proto- 
Justiciarius  Anglise"  were  exerted  against  the  Welsh. 
And,  leading  a  powerful  army  against  the  restless  Gwen- 
wynwyn,  who  had  besieged  the  garrison  placed  by  William 
de  Braose  in  Maud's  Castle,  he  entirely  defeated  the 
Cymric  army.  Three  thousand  seven  hundred  of  the 
enemy  are  said  to  have  been  killed  in  the  conflict;  and  the 
single  Englishman  who  was  slain,  fell,  not  by  the  arms  of 
the  enemy,  but  by  the  erring  shaft  of  a  fellow-soldier. 

§  XXXIX.  A  strange  ballad  or  roundelay  had  obtained  R-  5e  Diceto,  7o5. 

.  J  Hoveden,  791. 

currency,  no  one  knew  how,  in  Normandy.  Its  burthen,  as  Triveti  Annaies, 
sung  by  the  Norman  damsels,  purported,  that  in  the  JSjaralen  IS 
Limousin  the  arrow  was  making  by  which  the  Tyrant  Du^Sati* 
would  die.   Whether  these  shadows  cast  before  the  event, 
arose  from  the  wishes  of  the  people,  or  indicated  any 
organized  conspiracy,  must  for  ever  remain  uncertain. 
But  the  reign,  of  Richard  was  fast  approaching  to  its 
conclusion.    According  to  Hoveden,  Richard  expired  on 
Tuesday  next  before  Palm  Sunday,  viz.,  the  eighth  of  the  iSJSSSS78* 


e  April  ^8  of  April.  Gervase,  Radulphus  de  Diceto,  and  most  of  - 
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the  other  authorities  agree  in  this  date :  yet  all  our  recent 
histories  of  England  have  failed  to  notice,  that,  although 
the  chroniclers  coincide  as  to  the  time  of  Richard's  demise, 
there  are  the  most  singular  discrepancies  and  contra- 
dictions respecting  the  circumstances  by  which  his  death 
was  attended. 

Hoveden,  who  has  been  usually  followed,  relates  the 
well-known  story,  how  Richard  besieged  the  Castle  of 
Chaluz,  in  order  to  win  the  treasure  which  the  Viscount 
of  Limoges  withheld:  and  how  he  was  slain  by  the  arrow 
of  Bertram  de  Gurdun,  who,  after  Richard's  demise, 
perished  as  a  victim  to  the  savage  vengeance  of  Marcadeus, 
the  leader  of  the  Brabantine  mercenaries.  But  a  chronicle, 
compiled  by  a  nameless  Canon  of  Lanercost,  and  which 
generally  follows  Hoveden,  states  that  Richard  required, 
not  the  treasure,  but  the  surrender  of  the  Knight  by  whom 
the  treasure  had  been  discovered;  and  who,  fearing  the 
Bang's  severity,  had  taken  refuge  in  the  Castle. 

Ralph  de  Diceto,  a  most  trusty  and  accurate  testimony, 
was  not  acquainted  with  the  history  of  the  treasure,  and 
commemorates  Peter  Basil — and  not  Bertram  de  Gurdun — 
as  the  soldier  by  whose  arrow  Richard  was  stricken.  And 
the  chronicle  of  Dunstaple,  the  Annals  of  Margan,  Matthew 
Paris,  (or  rather  Roger  Wendover),  and  Walsingham,  re- 
lating the  story  of  the  treasure,  all  designate  the  same 
Peter  Basil  as  the  youth  by  whom  the  quarrell  was  dis- 
charged. 

The  manuscript  chronicle  of  Winchester  agrees  with 
the  last  preceding  authorities  in  naming  Peter  Basil  as  the 
man,  but  differs  from  them  by  ascribing  to  this  individual 
the  unhappy  fate  of  Bertram  de  Gurdun,  and  yet  with  a 
variation.  Marcadeus  surrendered  the  prisoner  to  Richard's 
sister  Joan,  Countess  of  St.  Giles,  and  she,  and  not  Mar- 
cadeus, plucked  out  his  eyes,  and  caused  him  to  suffer 
other  horrible  mutilations  and  tortures,  under  which  he 
expired. 

The  anonymous  continuator  of  Geoffrey,  the  Prior  of 
Vigeois,  a  Limousin  Monastery,  places  two  knights,  Peter 
Bru  (perhaps  Brun)  and  Peter  Basil,  in  the  tower  from 
whence  the  missile  proceeded:  and  adds,  that  as  it  was 
reported, — a  report  which  he  repeats  without  positively 
adopting  it, — Peter  Basil  was  the  marksman. 
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Ralph  Coggeshall  ascribes  the  "private  war"  waged  by 
Richard  against  the  Viscount  of  Limoges,  to  the  alliance 
which  the  latter  had  contracted  with  the  French  King. 
Relating  all  the  circumstances  of  Richard's  death,  the 
time  of  the  day,  the  habit  and  equipment  of  the  King,  his 
attitude  when  he  received  the  fatal  stroke,  his  words  and 
actions  under  the  infliction,  this  able  and  accurate  writer 
omits  the  name  of  the  Soldier,  designating  him  simply  as 
"quidam  armatus."  Whilst  inveighing  with  the  utmost 
vehemence  against  the  "most  impious  Marcadeus,"  the 
names  of  Bertram  de  Gurdun  and  of  Peter  Basil  were  un- 
known to  him ;  and  he  is  equally  ignorant  of  the  vengeance 
taken  either  by  Marcadeus  or  by  the  Countess.  But,  as  a 
compensation  for  this  omission,  Reinier  of  Liege  represents 
the  whole  garrison  as  expiring  in  the  most  cruel  torments. 

The  attention  of  Gervase  of  Canterbury  was  most 
especially  directed  to  the  particulars  of  Richard's  death. — 
It  was  a  judgment,  as  Richard  acknowledged,  for  the 
vexations  inflicted  by  him  on  the  Church  of  Canterbury, — 
a  confession  carefully  recorded  by  the  chronicler.  And  the 
intelligence  was  brought  to  the  Convent  by  a  Monk,  who 
having  been  dispatched  to  Richard,  became  acquainted 
with  the  news  when  on  his  road,  apparently  in  Normandy; 
upon  which  he  immediately  turned  back  and  hastened  to 
Canterbury. — And  what  was  the  intelligence  thus  con- 
veyed by  him  ? — Richard  had  laid  siege  to  Nantru  and  not 
to  Chaluz,  a  Castle  belonging  to  the  Count  of  Angouleme 
and  not  to  the  Viscount  of  Limoges.  The  want  of  pro- 
visions reduced  the  garrison  to  the  greatest  streight,  and 
they  offered  to  surrender  at  the  King's  mercy,  their  lives 
only  being  saved.  Richard  refused  these  terms.  The 
inmates  of  the  fortress  were  driven  to  despair.  Now  there 
was  a  youth — neither  Bertram  de  Gurdun  nor  Peter  Basil, 
— but  a  third,  hitherto  unmentioned,  John  Sabraz, — who, 
standing  on  the  Castle  wall,  shot  off  a  quarrell,  quite  at  a 
venture,  yet  in  the  earnest  hope  that,  by  its  stroke,  the 
besieged  might  be  delivered  from  the  oppression  of  their 
enemies.  Richard  was  so  near,  that  he  heard  the  snap  of 
the  crossbow,  and  stooping  his  head  to  avoid  the  shot,  the 
weapon  hit  him  in  his  left  shoulder,  inflicting  a  mortal 
wound. 

Walter  of  Hemingf  ord,  who  is  quoted  by  Bromton  under 
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the  name  of  Walter  the  Canon  of  Gisburne,  relates  a  story 
which  departs  widely  from  the  preceding  narratives  of 
Richard's  death,  discrepant  as  they  are  amongst  them- 
selves. He  transfers  the  scene  from  Chaluz  in  the  Limousin 
to  Chateau  Gaillard  in  Normandy.  The  females,  employed 
as  the  laundresses  of  the  garrison,  were  accustomed  to 
come  out  by  a  postern  gate  which  opened  upon  the  water. 
The  troops  of  the  King  of  France,  who  had  prepared  an 
ambush,  surprized  the  fortress  through  this  entry,  and 
won  the  Castle.  Richard  returned,  burning  with  indigna- 
tion; and,  taking  his  station  in  the  town  of  Andelys,  he 
from  time  to  time  rode  round  and  espied  the  fortress.  A 
nameless  arblaster, — whether  Bertram  de  Gurdun,  or  Peter 
Basil,  or  John  Sabraz,  or  any  of  them,  we  cannot  tell, — 
who  recognised  the  Monarch,  discharged  a  shaft  at  him, 
and  inflicted  the  wound  of  which  he  died. 

The  very  curious  English  Chronicle  of  London  tells  us, 
that  "the  Kyng  was  sclayne  atte  the  Castle  Gajdlarde  in 
"  Fraunce,  with  schot  of  a  venemed  quarrell  in  the  heed." 
The  metrical  romance,  which  commemorates  the  geste  of 
Cceur  de  Lion,  adopts  the  same  version  of  the  tale : 

King  Richard  reyned  here 
No  more  than  but  ten  yere 
Sythe  he  was  schot,  alas ! 
In  Castle  Gaylard  there  he  was. 

Peter  Langtoft,  saying  that  it  was  either  Chalouns  or 
Chateau  Gaillard,  does  not  know  whether  it  was  one  or  the 
other : 

•^ 

I  wene  it  hate  CJtaJialouns,  or  it  hate  Galiard 

Outhers  the  Castle  or  the  town  there  smyten  was  Richard. 

Lastly,  we  may  observe  that  Alberic  of  Troisfontaines 
preserves  a  vestige  of  yet  another  authority,  in  which 
additional  particulars  of  Richard's  death,  not  in  our 
English  historians,  were  found.  The  very  valuable 
chronicle  of  this  Cistercian  Monk  consists  almost  wholly 
of  excerpts  from  other  writers,  whom  he  generally  quotes 
by  name.  Speaking  of  Richard  as  slain  by  a  quarrell  dis- 
charged from  the  crossbow  of  a  certain  esquire,  he  pro- 
ceeds to  extract  a  portion  of  the  narrative  of  Hugh  de 
Nigella,  an  author  whose  chronicle  seems  to  have  been 
lost.  According  to  this  story,  whilst  the  smith  was  forging 
the  arrow  head,  the  passers-by,  proceeding  to  a  wake  or 
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fair,  repeatedly  saluted  him  with  an  "Heaven  speed  you." 
— Taking  these  greetings  as  an  omen,  he  engraved  a  cross 
upon  the  metal :  and  with  the  weapon,  thus  marked  for  a 
special  purpose,  was  Richard  slain. 

§  XL.  As  soon  as  "John  Earl  of  Moreton  "  was  informed  Hoveden,  792. 

M.  Paris,  196,  197. 

that  his  brother  the  King  had  expired,  he  forthwith  re-  ^J1-^1}^"^57- 
tained  the  soldier  knights  whom  Richard  had  in  his  pay,  y °£  Jg-cg-0 
and  he  promised  large  gifts  unto  them.   Furthermore,  the  K^S^1^ 
Earl  forthwith  dispatched  Hubert  Archbishop  of  Canter-  coggeshaii,  87. 
bury  and  William  Mareschal  to  England,  in  order  that 
they,  together  with  Geoffrey  Fitz  Peter  and  the  other 
Barons  of  the  Kingdom,  might  keep  and  preserve  the 
peace.  We  know  not  exactly  how  long  they  were  employed 
upon  their  journey:  and  it  will  be  seen  below,  that  there 
is  some  difficulty  in  fixing  the  period  when  Richard's 
demise  was  declared  in  this  country.   Earl  John  now  pro- 
ceeded to  Chinon,  seized  his  brother's  treasure,  and  re- 
ceived possession  of  various  castles.  But  in  the  meanwhile, 
the  lieges  of  Le  Mans  and  Anjou  had  proclaimed  the  young 
Arthur  as  their  Sovereign.   And  John,  in  assertion  of  his 
claim  to  the  succession,  proceeded  to  punish  the  citizens 
of  Mans  for  the  support  afforded  by  them  to  his  com- 
petitor. 

John  Earl  of  Moreton,  returning  from  Le  Mans,  arrived 
at  Beaufort  in  Anjou  on  Easter  Day,  and  there  he  celebrated 
the  Paschal  festival.  Thence  he  advanced  to  Rouen,  where 
he  was  received  without  opposition.  And,  on  Sunday  the 
octaves  of  Easter,  being  the  feast  of  St.  Mark  the  Evange- 
list, he  was  solemnly  inaugurated  in  the  Metropolitan 
Church  of  Rouen:  and  girt  with  the  sword  of  the  Duchy 
by  the  hands  of  Archbishop  Walter,  who  also  placed  upon 
his  head  the  golden  coronal. 

A  report  of  King  Richard's  death  is  said  to  have  spread 
to  England  on  Easter  Eve,  perhaps  an  echo  of  the  vague 
and  ominous  rumours  floating  in  Normandy,  at  once  false 
and  true.  Hubert  Archbishop  of  Canterbury  and  William 
Mareschal,  as  soon  as  they  arrived,  whenever  that  may 
have  been,  used  their  utmost  endeavours  to  fulfil  their 
commission  for  the  conservancy  of  the  peace.  And  they 
required  all  the  lieges  of  the  Kingdom,  "as  well  as  of  the 
"  Cities  as  of  the  Burghs,"  and  all  the  Earls,  Barons,  and 
Freeholders,  that  they  should  be  in  the  fealty,  and  keep 
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the  peace  of  "John  Duke  of  Normandy,  son  of  King 
"  Henry,  son  of  the  Empress  Matilda,"  against  all  men. 

But  the  more  powerful  classes  did  not  yield  a  ready 
compliance,  and  seemed  disposed  to  refuse  this  acknow- 
ledgment to  the  "Duke  of  Normandy."  Bishops,  Earls, 
and  Barons,  all  who  had  castles,  filled  these  strong-holds 
with  soldiers,  preparing  themselves  for  offence  and  for 
defence,  laying  in  stock  and  store  of  victual  and  of  arms. 
By  others,  great  devastations  were  committed.  A  King's 
death  was  the  usual  signal  for  the  general  disorganization 
of  the  community :  and  until  another  was  established  upon 
his  throne,  no  protection  could  be  found  in  the  law. 

Geoffrey  Fitz  Peter  and  his  associates,  Archbishop 
Hubert  and  William  Mareschal,  acted  with  quickness  and 
decision.  Assembling  at  Northampton,  they  called  before 
them  those  great  men  whose  fidelity  was  most  doubted, 
David  brother  of  the  King  of  Scots,  Richard  Earl  of  Clare, 
Ralph  Earl  of  Chester,  Waleram  Earl  of  Warwick,  Roger 
Constable  of  Chester,  William  de  Moubray,  and  many 
other  Earls  and  Barons.  The  Baronage  received  a  promise 
from  the  Justiciars,  that  "John  Duke  of  Normandy" 
would  render  every  man  his  right,  if  they  on  their  parts 
would  keep  their  fealty  and  peace  towards  him.  Upon 
this  satisfactory  covenant,  the  Earls  and  Barons  swore 
fealty  and  faithful  service  to  "John  Duke  of  Normandy" 
against  all  men. 

"John  Duke  of  Normandy"  landed  at  Shoreham  on  55 
Tuesday  the  eighth  of  the  calends  of  June.  On  the  morrow, 
to  wit  the  Eve  of  the  Ascension,  he  repaired  to  London,  for 
the  purpose  of  being  crowned.   And  all  the  Magnates,  as 
well  as  Earls  and  Barons,  being  then  and  there  assembled, 
"John  Duke  of  Normandy"  was  crowned  and  anointed 
King  of  England  in  the  Church  of  St.  Peter  of  Westminster,  *7 
on  Thursday  the  feast  of  the  Ascension,  the  sixth  of  the 
calends  of  June. 

And,  on  the  day  of  his  Coronation,  King  John  girt 
William  Mareschal  with  the  sword  of  the  Earldom  of 
Strigoill,  and  Geoffrey  Fitz  Peter  with  the  sword  of  the 
Earldom  of  Essex,  for  although  they  already  bore  the  title 
of  Earls,  and  had  the  administration  of  their  Earldoms, 
yet  until  now,  they  were  not  girt  with  the  swords  thereof. 
And  on  the  same  day,  girt  with  swords,  the  Earl  of 
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Strigoill  and  the  Earl  of  Essex  served  at  the  table  of  the 
King. 

§  XLI.  It  will  be  observed  that  the  leading  narratives  Rot.  cur. 
of  Richard's  death  agree  only  in  one  material  circumstance, 
namely,  that  a  shaft  discharged  from  a  crossbow  inflicted 
the  mortal  wound.  Had  the  intelligence  been  communi- 
cated by  any  writ  or  letter,  it  is  scarcely  possible  that  such 
variations  in  the  statements  concerning  this  important 
event  could  be  found  in  narratives  so  nearly  contemporary. 
This  uncertainty  is  no  equivocal  token  of  the  general  con- 
fusion prevailing  in  the  realm. 

More  than  three  weeks  from  Richard's  demise  had 
elapsed,  before  the  vacancy  of  the  Throne  was  authori- 
tatively acknowledged.  This  circumstance  is  proved  by 
the  Essoin  roll  of  the  Quinzaine  of  Easter,  which  is 
entitled  as  of  the  tenth  year  of  Richard's  reign,  and  entered 
on  the  sixth  membrane  of  the  record.  It  does  not  appear 
from  any  part  of  this  roll  that  the  death  of  Richard  was 
yet  recognised :  and  in  fact  we  have  evidence,  nearly  con- 
clusive, to  the  contrary,  for  a  day  of  appearance  is  given 
in  a  plea  between  the  Prior  of  Durham,  and  the  Abbot  of 
Melsa,  the  Prior  of  Newburgh,  and  others,  who  had  pro- 
ceeded in  a  suit  (probably  in  Court  Christian)  concerning 
an  advowson,  against  the  King's  writ  or  command, 
"contra  preceptum  Domini  Regis,"  which  would  not  have 
been  the  usual  style  if  speaking  of  a  deceased  Monarch. 
Are  we  to  suppose  that  the  intelligence  had  not  yet 
reached  England: — or  that  it  had  not  arrived  in  so  au- 
thentic a  form  as  to  warrant  the  Justices  in  proclaiming 
the  event,  which  had  already  been  more  than  once  bruited, 
without  any  foundation  excepting  the  wishes  of  those  by 
whom  it  was  desired: — or  did  the  Justiciars  purposely 
delay  notifying  that  the  inheritance  was  open,  the  better 
to  secure  the  succession  of  the  new  Monarch? 

§  XLII.  The  next  or  seventh  membrane  has  no  heading  Rot.  Cur.  Regis, 
or  title  either  of  date  or  reign.    Here,  we  have  an  un-  V0l-1-a66>268- 
questionable  proof  that  Richard's  death  was  known  to  the 
Court.   Robert  Bertram  casts  his  essoin  "de  ultra  mare 
"de  servicio  Domini  Ducis,"  shewing  that  the  entry  was 
made  after  the  inauguration  of  John  as  Duke  of  Normandy, 
and  before  his  Coronation  as  King  of  England.    But  an 
entry,  towards  the  conclusion  of  the  membrane,  was  made 
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after  the  Coronation,  it  brings  an  essoin  "de  servitio 
"  Domini  Regis,"  cast  by  Reginald  de  Cornhill. 

§  XLIII.  The  first  membrane  of  the  whole  record  has 
the  following  heading,  "Haec  sunt  essoniaPaschse  etSanctse 
"Trinitatis  et  Sancti  Johannis  et  Sancti  Michaelis"  but 
no  regal  date,  or  specification  of  essoin,  appearance,  or 
return  day :  the  words  in  Italics  were  added  after  the  title 
was  first  written,  and  the  roll  does  not  (apparently)  contain 
any  matters  which  can  be  referred  to  Michaelmas  Term. 
But  this  membrane  was  made  up  before  John's  Coronation, 
inasmuch  as  it  contains  two  essoins  "de  servitio  Ducis," 
one  cast  by  Thomas  de  Estlee,  and  the  other  by  Philippus 
Molendinarius. 

The  eighth  membrane  contains  the  essoins  "de  malo 
"  veniendi,"  in  three  weeks  of  Easter,  and  which  are  con- 
tinued in  the  eighth,  ninth,  and  tenth  membranes.  In  this 
portion  of  the  roll  we  have  several  entries  "de  servitio 
"  Domini  Ducis"  respectively  cast  by  Robert  Fitz  Hervy, 
Gilbert  de  Mineres,  Richard  de  Munfichet,  Philip  de  Ounne 
or  Ouue,  Thomas  Marin,  and  William  de  Warenna.  But 
in  the  essoins  "de  malo  lecti"  of  the  same  date,  and  also 
on  the  ninth  membrane,  there  are  two  entries  noticing  the 
King,  one  of  lands  "in  manu  Domini  Regis"  and  another 
of  a  party  "in  misericordia  Regis"  These  entries,  how- 
ever, are  made  upon  a  portion  of  the  roll  which  seems  to 
have  been  previously  left  blank,  and  the  whole  is  much 
confused.  It  is  therefore  most  probable  that  the  heading 
was  first  written,  and  that  these  last  entries  were  not 
actually  put  upon  the  roll  until  after  John's  Coronation. 

§  XLIV.  On  the  dorse  of  the  first  membrane  of  the  Roll 
are  the  essoins  of  the  Morrow  of  the  Ascension,  the  feast  28 

XtQQ. 

itself  being,  as  before  mentioned,  the  day  of  John's  Coro- 
nation. It  is  followed  by  the  essoins  of  the  Morrow  of  the 
Trinity,  the  Octaves  of  the  Trinity,  the  Quinzaine  of  the 
Trinity,  the  Octaves  of  St.  John  the  Baptist,  and  the 
Quinzaine  of  St.  John  the  Baptist,  and  upon  these  mem- 
branes, in  all  the  entries  referring  to  the  Sovereign,  he  is 
duly  and  regularly  denominated  the  King. 

§  XLV.  The  pleadings  begin  confusedly  at  the  twelfth 
membrane  of  the  Roll,  and  without  any  heading  or  title, 
or  any  date  of  day,  term,  or  reign,  but  the  first  entries 
were  clearly  made  before  John's  Coronation.  Hilary  de 
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Rachenton  has  a  day  given  to  him  on  the  Morrow  of  the 
Trinity,  because  he  is  in  the  Duke's  Castle  at  Porchester. 
The  Assize  of  Novel  Disseisin1  between  Osbert  Giffard, 
demandant,  and  Ralph  de  Wellinton,  deforciant,  is  re- 
spited until  the  Octaves  of  the  Trinity  by  the  precept  of 
Geoffrey  Fitz  Peter,  because  Osbert  is  in  the  service  of 
John,  Lord  of  England,  with  horses  and  arms.  A  day  is 
in  like  manner  given,  by  command  of  Geoffrey  Fitz  Peter, 
on  the  Morrow  of  the  Trinity,  in  a  plea  of  land  between 
Robert  Morin  and  the  Abbot  of  Chertsey,  because  the  said 
Robert  went  in  the  service  of  the  Lord  of  England  to 
Oxford.  A  day  is  given  to  William  de  Wrotham,  and  the 
Prior  of  Lewisham  and  Theobald  de  Einesford,  in  a  plea 
of  land,  on  the  Morrow  of  the  Holy  Trinity  at  Westminster, 
because  the  said  William  was  in  the  service  of  the  Lord  of 
England.  A  day  is  given  to  Richard  de  Fescamp  and 
Henry  de  Bechampton,  in  a  plea  of  land,  on  the  Morrow  of 
the  Trinity,  on  account  of  another  party  being  in  the  Castle 
of  the  Lord  of  England. 

§  XL VI.  In  the  thirteenth  membrane,  which  is  without  Rot.  cur.  Regis, 
a  date,  the  pleas  continue.  The  first  is  an  entry  that  an  3  °4,  is.lif'm3 
assize  of  Novel  Disseisin  between  Osbert  Giffard,  deman- 
dant, and  Ralph  de  Wellinton,  deforciant,  is  respited  until 
the  Octaves  of  the  Holy  Trinity,  by  the  command  of 
Geoffrey  Fitz  Peter,  because  the  same  Osbert  is  in  the 
King's  service  with  horses  and  arms.  This  is  the  same 
adjournment  which  is  given  on  the  preceding  membrane, 
only  substituting  the  title  of  King  for  the  title  of  Lord. 
Possibly  it  may  have  been  repeated  after  John's  Corona- 
tion, upon  a  blank  space  previously  left  on  the  parchment ; 
for,  somewhat  lower  down  on  the  membrane,  a  day  is 
given  to  certain  appellees,  because  they  are  in  the  service 
of  the  Duke. 

On  the  fourteenth  membrane,  which  is  also  without  a 
date,  it  is  recorded  that  John  de  Perteshall,  having  been 
in  possession  of  a  false  or  forged  writ,  took  refuge  in 
St.  Clement's  Church  in  Cambridge  or  Cambridgeshire, 
from  whence  he  abjured  the  land  of  John  Lord  of  England. 
This  is  followed  by  another  entry,  stating  that  all  the  lands 
and  possessions  of  Ralph  Giffard  and  Philip  de  Sumeri  are 
put  in  peace  by  the  writ  of  the  Duke  of  Normandy,  and 
that  they  should  not  be  impleaded  concerning  any  of  their 
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tenements,  so  long  as  they  should  be  in  the  service  of  the 
Duke  beyond  the  seas,  such  writ  being  tested  by  Geoffrey 
Fitz  Peter.  And  on  the  dorse  of  the  same  fourteenth 
membrane,  is  an  entry  stating  that  all  the  assizes  apper- 
taining to  the  Earl  of  Albemarle  and  his  men,  who  were 
in  the  service  of  the  Duke,  are  respited  "sine  die,"  so  long 
as  the  Earl  and  his  men  shall  be  thus  in  the  Duke's  service 
beyond  the  sea. 

The  sixteenth  membrane  is  likewise  undated.  This  con- 
tains an  entry  that  the  plea  between  Godfrey  de  Sancto 
Martino  and  Waudrigesil  de  Curcellis,  concerning  the  fee 
of  William  Mallett,  was  put  in  respite  until  it  should  be 
otherwise  commanded,  and  this  by  the  writ  or  precept  of 
John  Lord  of  England. 

The  seventeenth  membrane  is  undated;  and  here  the 
plea  between  Godfrey  de  Sancto  Martino  and  Waudrigesil 
de  Curcellis  is  again  respited  "sine  die  "  until  further  orders 
should  be  given  :  and  this,  by  the  writ  or  command  of  the 
Duke.  The  plea  between  Robert  de  Stok'  and  William  de 
Hengeford  is  stayed  "sine  die"  until  the  arrival  of  the 
Duke  in  England,  and  this  by  the  Duke's  writ  or  precept. 

The  eighteenth  membrane  is  undated.  Roger  de  Brai 
demands  against  Hugh  de  Brai  three  acres  of  land  in 
Laffelde,  which  he  had  pledged  to  Hugh,  the  father  of  the 
said  Hugh,  for  a  term  then  expired.  Hugh  denies  the 
pledging,  and  says  that  he  holds  the  land  in  fee.  Roger 
therefore  offers  to  the  Duke  half  a  mark  that  he  may  have 
a  jury  of  lawful  men  of  the  visne,  whether  the  land  be  his 
fee,  or  whether  it  was  pledged,  for  a  term;  and,  in  the 
margin,  this  sum  is  repeated  as  an  oblate  or  offer  to  the 
Duke. 

The  first  plea  roll,  which  is  dated,  is  of  the  Morrow  of  the 
Holy  Trinity,  on  the  twenty-first  membrane;  and  from 
this  place  the  entries  proceed  regularly,  denominating  the 
Sovereign  as  the  King. 

§  XLVIL  It  will  have  been  observed  how  caref  ully  and 
consistently  the  Chroniclers,  whose  language  I  transcribe, 
as  well  as  the  judicial  records,  abstain  from  bestowing  the 
title  of  King  upon  John,  until  his  Coronation.  From  that 
day  his  reign  was  reckoned,  varying,  however,  in  each  year 
according  to  the  moveable  feast,  which  was  taken  as  the 
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anniversary  ;  that  is  to  say,  the  reign  was  calculated  from 
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Ascension  day  to  Ascension  day  in  each  year,  and  not  from  Quarterly  Review, 
and  to  the  twenty-sixth  day  of  May.   This  fact  was  first  xxxfv*  297  [see 
ascertained  by  a  writer  of  distinguished  eminence  as  an 
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investigator  of  our  histoncal  antiquities,  and  noticed  by  English  common- 
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him  in  two  essays  upon  the  English  Constitution,  inserted  this  series,  P.  25i], 

1/1  Parliamentary 

in  a  periodical  publication.  Observations  to  the  same  effect  Writ*,  (Chroto. 
are  also  contained  in  an  essay  upon  the  sources  of  Anglo-  Hume's  History. 
Saxon  history,  in  another  periodical  publication.  Our 
modern  historians  and  chronologers  were  previously 
accustomed  to  reckon  the  reign  of  John  from  the  day  of 
the  death  of  his  predecessor,  so  that  all  the  instruments  of 
his  reign,  dated  between  the  sixth  April  and  the  Ascension 
day  of  the  current  year,  have  been  transposed.  Hume 
generally  bestows  a  title  upon  John  which  never  did  or 
could  belong  to  him,  namely,  that  of  "Prince."  Had  the 
original  authorities  been  consulted  and  studied  by  this 
able  writer,  it  is  probable  that  his  shrewdness  might  have 
enabled  him  to  detect  the  error.  But  Hume's  narrative  of 
the  earlier  periods,  —  for  to  this  portion  only  I  limit  my 
present  observations,  —  frequently  inaccurate,  and  always 
vague  and  superficial,  labours  under  defects  which  no 
system  of  annotation  can  correct  or  remove.  A  professed 
and  ostentatious  enquirer  after  truth,  this  cool,  acute,  but 
inconsistent  sceptic  neglected  ordinary  diligence  in  the 
collection  or  examination  of  the  evidence  whereon  his 
historical  belief  is  founded.  —  And,  taken  as  a  whole;  and 
whether  judged  with  respect  to  research,  or  to  spirit,  or 
to  tone,  or  to  general  tendency,  it  would  be  difficult  to 
point  out  any  one  book,  which,  rotten  at  the  core,  has 
inflicted  a  more  lasting  injury  upon  our  national  literature. 
The  maxim  of  the  French  law,  "  le  mart  saisit  le  vif,"  and 
which  we  have  adopted  as  a  constitutional  principle,  was 
unknown  to  the  English  in  the  earlier  periods  of  our 
history.  The  death  of  the  father  did  not  vest  the  royal 
title  as  an  inheritance  in  the  son:  and  some  further  act 
was  required  before  the  style  of  King  could  be  assumed. 
The  rule  of  succession  in  the  same  blood  or  family  pre- 
vailed before  the  right  of  primogeniture  was  established  as 
an  indefeasible  canon.  Hence,  until  the  Atheling  was 
accepted  by  the  "land-folk"  or  consecrated  by  the  Priest, 
—  and  I  here  purposely  avoid  entering  upon  the  difficult 
question,  whether  the  popular  acclamation  or  the  sacer- 
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dotal  ceremonial  had  the  greater  or  the  lesser  constitutional 
efficacy, — no  heir  presumptive  could  be  considered  as  King 
or  Emperor,  Bretwald  or  Basileus,  in  Anglo-Saxon  Britain. 
After  the  Conquest,  it  is  probable,  for  we  can  only  speak 
doubtingly  and  hypothetically,  that  the  heir  obtained  the 
Royal  authority,  at  least  for  the  purposes  of  administering 
the  law,  from  the  day  that  his  peace  was  proclaimed.  He 
was  obeyed  as  Chief  Magistrate,  as  soon  as  he  was  admitted 
to  the  high  office  of  protector  of  the  public  tranquillity. 
But  he  was  not  honoured  as  the  King,  until  the  sacred  oil 
had  been  poured  upon  him,  and  the  crown  set  upon  his 
head,  and  the  sceptre  grasped  in  his  hand. 

John  did  not  enter  into  the  receipt  of  the  revenues  of  the 
Kingdom  until  after  his  Coronation,  as  appears  from  the 
Oblata  Roll,  the  Treasurer  beginning  his  accounts  from 
the  twenty-ninth  day  of  May.  We  learn,  however,  from 
the  judicial  rolls,  that,  though  not  acknowledged  as  King, 
yet  that  the  "Duke  of  Normandy"  or  the  "Lord  of 
England"  possessed  very  many  rights  of  sovereignty. 
And  I  am  informed  that  some  charters,  recently  dis- 
covered, prove  that  Richard,  before  his  Coronation,  equally 
exercised  royal  rights,  though  only  assuming  the  style  of 
Duke  of  Normandy  and  Lord  of  England.  But,  after  the 
demise  of  Henry  III.,  the  royal  title  as  well  as  the  royal 
authority  resulted  from  this  recognition.  Edward  I.  began 
his  reign,  to  all  intents  and  purposes,  from  the  feast  of 
St.  Edmund  the  King,  four  days  after  the  death  of 
Henry  III.,  when  his  peace  was  proclaimed  at  West-  *°  NOV. 
(Note  i.)  minster,  and  he  was  thenceforth  entitled  King  in  all  public 
documents. 

Edward's  accession  was  attended  by  some  remarkable 
circumstances.  Great  dissensions  prevailed  at  this  period 
in  London.  There  were  two  competitors  for  the  office  of 
Mayor,  one  elected,  as  of  old,  by  the  "Magnates,"  the 
other  by  the  lesser  Commons :  and  the  King  had  interposed 
by  appointing  a  Gustos,  until  the  settlement  of  the  disputes 
between  the  contending  parties.  Henry  III.  was  then  on 
his  death-bed,  and  the  popular  party  proposed  that,  as 
soon  as  he  should  expire,  they  would  rise  against  the 
Aldermen  and  plunder  them  of  all  their  goods  and  chattels : 
under  the  impression  that  this  could  be  done  with  impunity 
whilst  the  kingdom  should  be  "without  a  King" — dum 
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Regnum  esset  sine  Rege. — But  this — continues  the  writer 
of  the  Year  Book  of  London,  probably  the  Town  Clerk, — 
was  an  erroneous  opinion,  for  immediately  upon  the  King's 
death  the  Kingdom  devolved  upon  Dominus  Edward  his 
son. — And  when — continues  this  writer — all  the  people 
should  have  done  fealty  to  him,  then  it  was  certain  that 
all  who,  being  under  his  dominion,  perpetrate  any  act 
against  the  peace,  should  be  as  grievously  punished  as 
under  the  dominion  of  his  living  father.  And  the  lesser 
Commons  were  prevented  from  perpetrating  this  iniquity, 
because  immediately  upon  King  Henry's  death,  "on  the 
Morrow  of  St.  Edmund  the  Archbishop,"  the  Earl  of 
Gloucester,  the  Archbishop  of  York,  and  many  other 
Nobles  of  the  realm  of  England  then  present,  came  unto 
the  City  and  caused  peace  to  be  proclaimed  towards  all, 
both  Jew  and  Christians. 

From  this  proceeding,  three  important  facts  may  be 
collected  respecting  the  theory  and  practice  of  the  Con- 
stitution in  relation  to  regal  succession,  as  prevailing  when 
Henry  III.  closed  his  reign:  I. — The  people  of  London, 
more  thoroughly  an  Anglo-Saxon  community  than  any 
other  then  subsisting,  and  probably  never  merged  in  any 
Anglo-Saxon  Kingdom,  though  under  the  supremacy  of 
the  Basileus,  retained  a  reminiscence  of  the  era,  when, 
upon  the  death  of  the  Monarch,  a  complete  inter-regnum 
ensued.  II. — London  was  still  so  much  of  a  distinct  State, 
that  proclamation  of  the  King's  peace  in  London  did  not 
extend  to  the  rest  of  the  Kingdom,  so  that  there  might  be, 
as  in  this  instance  there  was,  two  different  periods  for  the 
formal  acknowledgment  of  the  Sovereign,  the  one  arising 
from  his  recognition  in  the  City,  the  other  from  his  recog- 
nition in  the  rest  of  the  Kingdom.  And  this  explains  an 
expression  occasionally  employed  concerning  the  com- 
mencements of  the  reigns  of  the  ancient  Kings,  namely, 
that  they  are  computed  secundum  usum  Scaccarii,  implying 
that  there  might  be  another  usage  elsewhere.  According 
to  our  present  practice,  the  Lord  Mayor  and  Aldermen  of 
London  are  invariably  parties  to  the  proclamation  of  a 
new  King,  being  always  required  to  concur  in  signing 
the  act  of  recognition.  And  we  may  perhaps  venture  to 
conjecture  that  this  custom  was  originally  introduced  for 
the  purpose  of  consolidating  the  two  recognitions,  so  as  to 
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have  but  one  date  of  accession,  for  the  City  and  for  the 
Kingdom  at  large.  III. — But  although  the  proclamation 
of  the  peace  was  required  to  enable  the  Sovereign  to 
exercise  his  lawful  authority,  for  this  position  is  clearly  to 
be  collected  from  narratives  in  the  City  Year  Book:  still 
the  Crown  descended  by  hereditary  right  to  the  eldest  son : 
and  by  the  proclamation  alone,  before  the  coronation,  the 
Lord  of  England  acquired  the  title  of  King. 

This,  certainly,  was  a  doctrine  established  subsequently 
to  John's  accession.  The  different  branches  of  the  govern- 
ment were  making  a  symmetrical  advance.  Parliament 
was  obtaining  more  influence:  and  at  the  same  time,  the 
Throne  was  acquiring  greater  stability. 

But  what  was  intended  by  the  style  of  "  Dominus 
Anglice"!  This  title  appears  to  indicate  the  right  to  the 
superiority  over  the  soil,  when  distinguished  from  the 
chieftainship  of  the  people.  The  King  might  be  admitted 
as  Dominus  Anglice  before  he  was  acknowledged  as  Rex 
Anglorum:  and  this  distinction  was  consistently  main- 
tained. John  was  Lord  of  Ireland,  but  he  did  not  claim  to 
be  King  of  the  Irish.  Edward  wrote  himself  Lord  of 
Scotland,  and  acknowledged  Balliol  to  be  King  of  the 
Scots. 


§  XLVIII.  One  of  the  works  contemplated  by  Sir  Simon 
D'Ewes  was,  "The  antiquity  of  the  Municipal  or  Common 
"  law  of  the  Realm  before  the  Norman  Conquest,  out  of 
"  records  for  the  greatest  part,  or  other  unvulgar  materials ;" 
—to  this  he  intended  to  add  a  second  part  out  of  the  "  Itine- 
"  rant  and  Plea  Rolls,  chiefly  remaining  in  the  Treasury  at 
"  Westminster," — or  the  muniments  of  which  this  present 
publication  is  composed. — "These," — he  continues — "I 
"  have  proposed  to  myself  to  labour  in,  besides  divers 
"  other  smaller  works,  as  well  theological  as  moral,  like 
"  him  that  shoots  at  the  Sun,  not  in  hopes  to  reach  it,  but 
"  to  shoot  as  high  as  possibly  his  strength,  art,  or  skill  will 
"  permit.  So,  though  I  know  it  is  impossible  to  finish  all 
"  these  during  my  short  and  uncertain  life,  having  already 
"  entred  into  the  thirtieth  year  of  my  age,  and  having 
"  many  unavoidable  imployments  and  cares  of  an  estate 
"  and  family,  yet  if  I  can  finish  a  little  in  each  kind,  it  may 
"  hereafter  stir  up  some  able  judgments  to  add  an  end  to 
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"  the  whole,  in  the  same  way  and  search  I  shall  have 
"  waded  in  before  them.  In  the  mean  time  I  shall  always 
"  pray,  as  I  do  sincerely  desire,  that  by  all  my  endeavours, 
"  God  may  be  glorified,  the  truth,  divine  or  human, 
"  vindicated,  and  the  publick  benefited. 

"Sic  mihi  contingat  vivere,  sicque  mori." 

Such  remarks  are  too  instructive  to  be  omitted.  They 
are  the  memorials  of  a  period  when  the  individuals  most 
distinguished  by  knowledge,  by  learning,  or  by  intellectual 
eminence,  were  impressed  with  the  deep  feeling  of  the 
duties  resulting  from  the  important  station  whereunto 
they  had  been  called.  Raised  up  as  teachers,  freely  dis- 
pensing the  gifts  freely  bestowed  upon  them,  seeking 
neither  present  fame  nor  worldly  profit,  but  acting  under 
an  humble  responsibility  for  the  faithful  use  of  the  talents 
entrusted  to  their  stewardship.  And  indeed,  these  senti- 
ments and  principles  will  alone  enable  the  inquirer  to 
proceed  steadily  and  cheerfully,  in  labours  which,  even 
humanly  speaking,  can  never  be  ripened  into  harvest,  until 
the  hand  that  sowed  the  seed  is  mouldering  in  the  grave. 
Pursued  with  any  other  motives,  the  dreary  annals  of 
literary  history  will  warn  him  how  little  chance  he  has  of 
escaping  from  the  most  bitter  vexation,  sorrow,  or  despair. 


§  XLIX.  About  the  time  that  D'Ewes  was  forming  his 
plans,  the  celebrated  Arthur  Agarde  was  Keeper  of  the 
records  in  the  Treasury  of  the  Exchequer.  This  able  and 
industrious  antiquary  compiled  several  volumes  of  ex- 
tracts from  the  Rolls;  not  for  the  purpose  of  framing  a 
regular  calendar  or  abridgment,  but  simply  selecting  those 
entries  which  appeared  interesting  to  him.  From  these 
and  other  excerpts  of  the  same  description,  the  volume 
intituled  "Abbreviatio  Placitorum"  was  published  by  the 
Record  Commission  in  1811.  This  work  was  undertaken 
upon  the  suggestion  of  the  Right  Honourable  George  Rose, 
deceased.  He  was  then  the  Keeper  of  the  Record  Treasury ; 
and  he  reported  that  most  of  the  curious  matter  of  the 
original  Rolls  would  be  found  in  such  abstracts.  But 
although  much  information  is  certainly  contained  in  them, 
still  it  will  be  found  by  comparing  the  text  now  given,  with 
the  Abbreviatio  Placitorum,  that  the  latter  presents  only 
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a  very  imperfect  and  mutilated  view  of  the  originals :  the 
records  contained  in  this  volume  occupying  but  twelve 
pages  of  the  folio. 

When  the  Editor  first  began  collecting  the  materials  for 
the  general  Constitutional  History  of  England,  the  im- 
portance of  these  Rolls,  in  filling  up  the  blank  anterior 
to  the  commencement  of  our  Parliamentary  Records, 
properly  so  called,  became  apparent  to  him.  And  the 
(Note  L.)  subject  having  been  brought  before  the  Commissioners  in 
his  reports,  the  Board,  after  consulting  and  advising  with 
other  persons  conversant  with  records,  and  receiving  in- 
formation from  them,  ordered  that  the  work  should  be 
printed  by  the  Editor  in  its  present  form. 

FRANCIS  PALGRAVE. 


RECORD  OFFICE, 

TREASURY  OF  THE  EXCHEQUER, 
14  February  1835. 


NOTES. 

(A.)  p.  5. 

The  membranes  of  the  Rolls  are  stitched  or  fastened  together  at  the 
top  of  each  skin.  This  appears  to  have  been  the  custom  of  the  Exchequer 
in  all  its  branches,  from  the  earliest  periods.  It  is  thus  that  the  Pipe 
Rolls  are  made  up,  and  all  the  Judicial  Rolls.  The  same  custom  pre- 
vailed in  the  Exchequer  of  Normandy.  But  in  the  Chancery,  the  rolls 
were  and  still  are  made  up  by  attaching  the  membranes  end  to  end. 
The  Lithographs  I.  11.  in.  will  shew  the  difference  between  the  hand- 
writing of  the  rolls  and  of  other  coeval  documents. 

(B.)^.  8. 

— aditoque  Principe  cui  se  pridem  vel  arte  vel  obsequio  commendarat 
(Neubrigensis  ut  supra).  Neubrigensis  does  not  seem  to  have  been  aware 
that  the  intimacy  commenced  during  the  crusade.  According  to 
Radulphus  de  Diceto  (691)  William  joined  two  others  in  the  accusation. 
Fratrem  suum  quoque  carnalem,  duos  etiam  alios,  opinionis  integrae 
viros,  tanquam  regiae  proditionis  reos  in  conventiculis  suis,  ad  mortem 
usque  persequebatur. 

(CO*.  9. 

The  record  is  very  much  defaced  and  faded,  and  in  many  parts  wholly 
illegible,  as  will  be  seen  by  referring  to  the  text,  pp.  69,  70a.  There  is, 
however,  no  doubt,  but  that  the  paraphrase  expresses  the  sense  of  the 
original. 

(D.)p.  9. 

Hamond  Brand  was  Sheriff  in  1203. 

(E.)J».  17. 

The  Bull  granted  by  Pope  Celestine  for  the  restoration  of  the  Monks 
is  transcribed  both  by  Hoveden  and  in  the  annals  of  Burton,  and  it 
speaks  of  Hugh  Nonant  as  being  then  alive.  The  narrative  of  Matthew 
Paris,  which  is  very  circumstantial,  ascribes  the  restoration  of  the 
Convent  to  Innocent  III.  his  successor.  Some  few  of  the  Monks,  as  he 
says,  had  repaired  to  Rome,  for  the  purpose  of  inducing  the  Pope  to 
restore  the  Monastery.  There  they  lingered :  some,  wearied  out  by  dis- 
appointment and  poverty,  quitted  the  Apostolic  Court;  others  died; 
till  at  length  only  one  remained,  Brother  Thomas,  who,  from  extreme 
want,  was  often  forced  to  beg  his  bread.  About  this  time,  Hugh  de 
Nonant,  'being  on  his  way  to  Rome,  suddenly  sickened  when  in  Nor- 
mandy. Conscious  that  his  death  was  nigh,  he  sent  far  and  wide  to  the 
Clergy  of  the  Province,  entreating  them  to  visit  him  on  his  death  bed. 
Before  them  he  confessed  his  sins.  In  particular  he  acknowledged,  with 
great  grief,  how  he  had  expelled  the  Monks  of  Coventry,  warring  against 
them  with  mortal  hatred;  and,  earnestly  entreating  from  the  Abbot  of 
Bec-Herlouin,  that  he  might  be  clothed  with  the  habit  of  that  order 
which  he  had  persecuted,  he  died. 

The  removal  of  this  powerful  opponent  gave  courage  to  Brother 
Thomas,  and  when  Pope  Innocent,  who  had  then  lately  been  enthroned, 
was  sitting  in  full  consistory,  he  came  before  the  Pontiff,  and  preferred 
his  prayer  for  the  Restoration  of  the  Monastery.  "Know  ye  not, 
"  Brother," — replied  the  Pope,  with  great  wrath, — "  that  my  predecessors, 

a  The  reference  is  to  the  text  of  the  Roll  printed  in  full,  in  vol.  I  of  the 
original  edition. 
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"  Clement  and  Celestine,  oft  and  oft  rejected  the  same  petition,  aye,  and 
"  I  saw  and  heard  them.  Get  along  with  you,  get  along  with  you,  you  wait 
"  in  vain." — "Holy  Father," — rejoined  the  Monk, — "I  wait  not  in  vain. 
"  My  petition  is  just  and  right;  and  I  wait  for  your  death,  even  as  I 
"  waited  for  the  deaths  of  your  predecessors.  One  may  succeed  you,  who 
"  will  effectually  grant  my  prayer." — By  this  address  the  Pope  was 
startled  and  scared,  and  after  expressing  his  surprize  to  the  Cardinals  in 
somewhat  unseemly  language,  he  turned  to  the  Monk,  and  said, 
"Brother,  by  St.  Peter,  you  shall  not  wait  for  my  death,  your  petition 
"is  granted;"  and  before  Pope  Innocent  again  tasted  food,  he  issued 
the  Bull  by  which  Archbishop  Hubert  was  authorized  to  restore  the 
Monastery. 

Now  as  this  statement  is  wholly  inconsistent  with  the  Bull,  which  is 
preserved  textually  and  entire,  we  must  either  admit  that  the  document 
is  a  forgery — and,  at  this  period,  the  practice  of  fabricating  spurious 
Bulls  prevailed  exceedingly — or  that  Matthew  Paris,  the  Monk  of 
St.  Albans,  was  singularly  deceived. 

(F.)  p.  39. 

It  is  probable  that  Hubert  was  the  ward  of  Glanville.  He  thus 
expresses  himself  on  the  Foundation  Charter  of  West  Dereham. — 
Omnibus  Sanctse  Matris  Ecclesiae  filiis,  praesentibus  et  futuris,  Hubertus 
Dei  gratia,  Eboracensis  ecclesise  Decanus,  aeternam  in  Domino  salutem. 
Sapientis  est  hiis,  quae  salute  animaa  proficiunt,  dum  potest,  intendere 
et  transitoriis  aeterna  commutare.  Quod  quidem  intelligentes. . . 
quoddam  ccenobium  Praemonstratensis  Ordinis  in  feudo  nostro,  apud 
Derham  fundavimus,  pro  salute  animae  meaB,  et  patris  et  matris  meae,  et 
Domini  Ranulphi  de  Glamilla.  et  Berts-,  uxoris  ejus  nos  nutrierunt 
(Monasticon,  vol.  vi.  899). — Geoffrey  Fitz  Peter  is  one  of  the  attesting 
witnesses  to  the  Charter. 

(G.)  p.  39. 

Diceto,  652. — The  good  Bishop  was  thus  licensed  by  three  consecutive 
Metropolitans,  the  Venerable  Anselm,  Ralph,  and  William  de  Corboyl. 
It  therefore  appears  that  he  did  not  consider  that  the  sanction  given  by 
the  Archbishop  for  the  time  being,  bound  his  successors. 

(H.)  p.  54. 

I  am  informed  that  the  fact  of  Richard's  having  made  royal  grants 
before  his  Coronation,  assuming  the  style  of  Ricardus  Dux  Normanniae 
et  Dominus  Angliae,  appears  from  some  Charters  in  the  Archives  of  the 
Duchy  of  Lancaster,  which  have  been  recently  brought  to  light  by  the 
exertions  of  Mr.  William  Hardy,  an  active  officer  of  that  establishment. 

(I.)  p.  54. 

See  the  Chronological  Abstract  of  the  First  volume  of  the  Parlia- 
mentary Writs,  vol.  I.  In  all  regal  tables,  &c.  the  accession  of  Edward  I. 
had  previously  been  reckoned  from  the  16th  November,  the  day  of 
Henry's  death. 

(K.)p.  55. 

The  earliest  proclamation  which  I  have  seen  in  the  Registers  of  the 
Privy  Council  is  that  which  took  place  on  the  accession  of  Charles  I. 
The  King  is  accepted  and  proclaimed  by  the  "Lords  Spiritual  and 
"Temporal  of  this  Realm,  being  here  assisted  with  those  of  His  late 
"  Majesty's  Privy  Council,  together  with  numbers  of  others,  principal 
"  Gentlemen  of  quality,  with  the  Lord  Mayor,  Aldermen,  and  Citizens  of 
"  London."  The  proclamations  were  made  at  Whitehall,  Charing  Cross, 
Denmark  House,  Temple  Bar,  on  the  Middlesex  side,  and  the  Great 
Conduit  in  Fleet  Street.  When  the  Lords  of  the  Council  reached  Ludgate, 


I] 


Notes  61 


the  gates  were  closed.  The  Lord  Mayor  and  Aldermen,  "in  their 
"  formalities,"  were  within  the  gates.  On  being  assured  that  King 
James  was  dead,  they  opened  the  gates,  and  the  proclamation  was  made. 
The  name  of  Sir  John  Gore,  the  Lord  Mayor,  appears  as  the  first  of  the 
signatures.  The  proclamation  employed,  upon  the  accession  of  His 
present  Majesty,  is  nearly  word  for  word  the  same  as  that  of  Charles  I. ; 
but  the  Lord  Mayor  and  Aldermen  now  attend,  in  the  first  instance,  at 
the  Palace,  and  sign  the  proclamation  on  the  table.  Upon  the  accession 
of  William  III.,  the  proclamation  was  made  by  the  "Lords  Spiritual  and 
"  Temporal,  and  Commons,  together  with  the  Lord  Mayor  and  Citizens 
"  of  London,  and  others  of  the  Commons,"  omitting  the  Privy  Council. 
In  all  other  cases  the  precedent  of  the  proclamation  of  Charles  I.  was 
followed. 

(L.)  p.  58. 

See  my  Report,  and  the  recommendation  of  the  Committee  who 
examined  the  original  Rolls.  (Cooper  on  Records,  vol.  n.  18,  32,  and 
vol.  i.  241-243.)  An  analysis  of  the  Rolls,  showing  the  comparative 
number  of  folios,  printed  and  unprinted,  will  be  found  in  the  same  work 
(Cooper,  vol.  I.  306-401).  This  statement  was  not  compiled  by  me,  but 
I  believe  it  to  be  correct. 


INTRODUCTION  TO  VOLUME  II 

[BY  SIK  FEANCIS  PALGKAVE] 

§  I.  This  Volume  contains  the  Rolls  of  Michaelmas,  Hilary,  and 
Easter  Terms  of  King  John's  first  regal  year :  completing,  with  the 
Rolls  published  in  the  preceding  Volume,  his  first  judicial  year. 
An  ancient,  but  not  coeval  note  upon  the  record a,  includes  the 
proceedings  of  Trinity  Term  which  follow  the  proceedings  of 
Easter  Term  as  belonging  to  the  first  year,  but  this  ascription  is 
erroneous;  and  with  these  Trinity  Rolls,  I  propose  hereafter  to 
begin  the  second  judicial  year. 

Rot.  cur.  §  II.  These  Rolls  furnish  further  evidence  of  the  rights  exercised 

i2if244,V27o.11'    by  the  Sovereign,  before  the  royal  authority  was  assumed. 

introduction)         Roger  de  Ramis  sets  forth  in  his  appeal,  that  when  the  King  was 

PSp.e49, 56]. '       Duke,  he  was  sent,  by  the  command  of  Geoffrey  Fitz  Peter,  to  keep 

the  King's  peace  at  Dunster.   It  is  obvious  that  the  peace  is  here 

called  the  King's  peace  by  retrospect,  but  that  it  was  considered 

when  proclaimed,  as  the  peace  of  John,  Duke  of  Normandy.  Whilst 

Roger  de  Ramis  was  thus  occupied,  William  Malet,  whom  he 

appeals,  levelled  his  hedges  at  Ludesland,  and  made  piles  thereof, 

and  feloniously  burnt  his  corn;  and  this  he  offers  to  prove  by  one 

of  his  men. 

The  Appellee  denies  the  burning  and  the  felony,  and  proffers 
three  marks  to  the  King,  to  have  an  inquest,  whether  the  burning 
took  place  in  the  lands  of  the  Appellant  or  his  own ;  for  he  acknow- 
ledges that  he  took  the  corn,  and  carried  away  the  same  as  being 
his  property.  It  was  a  forcible  entry,  but  in  assertion  of  a  legal 
right.  Upon  this  plea,  a  day  is  given  to  the  parties  to  hear  judg- 
ment. 

In  another  case  Ralph  de  Lancelles  appeals  Hugh  de  Stotdon, 
for  that  after  the  peace  had  been  given  and  proclaimed  and  when 
he,  the  complainant,  was  in  the  peace  of  the  Duke  of  Normandy 
and  Lord  of  England,  the  Appellee  robbed  his  Lord,  Richard  de 
Lancelles,  and  forcibly  carried  off  his  chattels,  to  the  value  of 

a  This  Note  occurs  twice,  at  the  top  of  the  seventh  membrane  and  at  the  bottom 
of  another.  In  the  first  instance  it  has  since  been  lost  by  the  want  of  care  of  the 
binder  by  whom  the  Roll  has  been  repaired. 
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twenty  shillings  in  apparel,  and  one  horse,  and  this  he  offers  to 
prove  against  him  by  his  body.  The  Appellee  comes  and  denies 
the  same,  word  for  word.  Pledges  are  given  for  the  appearance  of 
the  Appellee.  With  him,  the  Appellant  includes  others  in  the 
accusation:  and  judgment  is  given  that  the  duel  shall  take  place 
between  the  parties. 

William  de  Burgeslond  prefers  his  appeal  for  the  same  robbery 
against  Richard  de  Dunham :  alleging  in  like  manner  the  infraction 
of  the  Duke's  peace ;  and  in  this  case  also,  the  duel  is  awarded. 

Furthermore,  Philip  the  son  of  Roger  Dirill  appeals  the  said 
Richard  de  Dunham,  for  that,  being  in  the  Duke's  peace,  he  robbed 
his  wife  of  a  gold  ring  of  the  value  of  one  mark:  and  of  other 
chattels  to  the  value  of  five  marks.  And  this  he  offers  to  prove  by 
his  body,  as  that  which  was  "seen  and  heard,"  or  witnessed  by  his 
wife,  when  he  was  in  pilgrimage  at  Compostella ;  that  is  to  say,  the 
appeal  was  supported  by  the  testimony  of  a  party,  who  was  an  eye 
and  ear  witness  of  the  fact  or  deed. 

In  a  plea  between  Walter  Fitz  Ralph,  demandant,  and  Ralph 
Fitz  Ralph,  tenant,  the  parties  come  to  a  final  agreement  respecting 
four  acres  of  land  in  "Dercet,"  concerning  which  the  plea  was 
moved,  upon  the  following  terms. — The  demandant  consents  that 
the  land  shall  be  held  by  the  tenant  during  his  life,  and  that  after 
his  decease  it  shall  revert  to  the  grantor  and  his  heirs  for  ever :  and 
for  this  concession,  the  tenant  quits  claim  to  the  demandant  all 
his  lands  in  Donestanescot :  to  hold  to  him  and  his  heirs  of  the  said 
Ralph  Fitz  Ralph,  and  for  his  life,  by  the  rent  of  twenty  shillings 
per  annum,  in  lieu  of  all  other  services.  And  it  is  added,  that  this 
concord  was  taken  from  a  "note"  when  the  King  was  Duke  of 
Normandy,  and  not  yet  King. 

§  III.  The  foregoing  documents,  compared  with  those  of  the  (Voi.i. 
earlier  portion  of  the  year,  fully  prove  that,  for  all  purposes  of 
legal  jurisdiction,  the  Sovereign  was  recognised  as  Chief  Magistrate,  P1 
from  the  time  when  his  peace  was  proclaimed.  The  civil  juris- 
diction of  his  courts  was  obeyed,  and  the  violation  of  the  protection 
afforded  by  him  was  punished  by  the  law.  But  it  may  at  the  same 
time  be  inferred,  from  the  care  taken  to  lay  the  trespass  as  having 
been  committed  after  the  proclamation  of  the  peace,  that,  before 
the  ceremony,  the  court  could  not  have  taken  cognizance  of  the 
case.  And  hence  the  interregnum,  properly  speaking,  existed  only 
in  the  interval,  between  the  death  of  the  one  King  and  the  pro- 
clamation of  his  successor,  nearly  in  accordance  with  the  opinion 
of  the  London  citizens. 
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Rot.  cur.  §IV.    A  suit  is  brought  by  Constancius  de  Heiden  and  Alice 

p.ef 1S'  '  his  wife,  against  William  Clement,  for  lands  in  Herleston,  as  the 
right  and  inheritance  of  the  said  Alice,  and  of  which  Warine  her 
father  was  seised  in  the  time  of  King  Henry  the  grandfather.  And 
Constancius  will  deraign  his  claim  by  a  champion,  who  will  prove 
the  seisin  by  his  body,  as  by  the  sight  and  command  of  his  father, 
who  had  seen  and  heard  the  facts,  or,  as  before  mentioned,  had 
been  an  eye  and  ear  witness. 

The  defendant  pleads  that  he  is  not  bound  to  answer,  inasmuch 
as  he  is  excommunicated  on  account  of  a  wound  which  he  gave  to 
a  priest,  and  which  he  is  to  expiate  by  a  pilgrimage  to  Rome. 
"This  deed,"  the  plaintiff  replies,  "was  done  three  years  ago,  and 
"  within  that  time  you  have  answered,  arid  prayed  a  view  of  the 
"  land."  The  defendant  further  replies,  that  the  Official  of  the 
Bishop  of  Lincoln  had  given  him  a  respite ;  but  that  the  Bishop  had 
commanded  him  to  proceed  to  the  Pope  for  the  purpose  of  seeking 
absolution.  This  is  a  curious  example  of  the  manner  in  which 
attempts  were  made,  on  all  occasions,  to  set  up  the  legislature  of 
the  Court  of  Rome  against  the  civil  authority.  Penance  became  a 
privilege,  and  might  defeat  the  operation  of  the  law.  It  appears, 
however,  that  the  plea  was  overruled. 
Rot.  cur  s  v.  Further  evidence  is  afforded  that  the  earlier  iudicial 

Regis,  vol.  11.  ° 

(Voi6*  intro  records  existed  in  a  regular  series,  and  that  their  absence  at  the 
above  n)f"e  present  day  is  to  be  attributed  to  their  loss  or  destruction. 
Edward  Fitz  Richard  is  summoned  to  show  cause  why  he  does  not 
perform  to  John  Fitz  Rimnild  the  fine,  made  in  the  King's  Court, 
of  one  virgate  of  land,  with  the  appurtenances,  in  "Wardeburge," 
made  between  Richard  the  father  of  the  Defendant,  and  Rimnild 
the  mother  of  the  Plaintiff. 

This  entry,  it  may  be  observed,  affords  some  insight  into  the 
custom  by  which  the  formation  of  surnames  was  regulated :  and  it 
shows  that  gentilitial  names  were,  sometimes  at  least,  guided  by 
the  descent  of  lands.  John  is  styled  Fitz  Rimnild,  the  son  of  his 
mother,  and  not  the  son  of  his  father. 

Other  matters  are  alleged,  to  which  John  pleads  in  reply,  that 
Rimnild  his  mother  bought  the  land:  and  had  so  impleaded 
Richard  the  father  of  the  Defendant,  that  the  same  remained  to 
her;  and,  as  his  warranty,  he  vouches  the  Rolls  of  the  third  year  of 
the  reign  of  King  Richard.  But  a  day  is  given  to  them,  on  the 
Morrow  of  St.  John,  and  a  jury  is  to  be  summoned  to  make  a 
recognition,  whether  the  said  Edward  has  a  better  right  to  the 
land  than  the  said  Rimnild  and  John;  and  this,  because  the 
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Bolls  do  not  sufficiently  certify  to  the  Justices  the  right  of  the 
parties. 

§  VI.    The  Court  had  full  jurisdiction  over  Ireland.   This  fact  Rot.  Cur. 
appears  from  an  appeal  preferred  by  the  men  and  kindred  of  p.6^8'  V°L  u' 
"Willielmus  Brunus"  against  Warinus  de  London,  Elias  Fitz 
Phillip,  Richard  Gilmichael,  and  Thomas  Norreis.  There  had  been  p-  23°- 
a  feud  between  the  parties,  and  Willielmus  Brunus  came  before 
the  Justiciar,  Peter  Pipard,  in  the  County  Court  of  Dublin,  and 
prayed  the  King's  peace,  which  his  opponents  pledged  accordingly. 
Sometime  afterwards,  William  Brunus  repaired  to  Dublin  Castle 
in  obedience  to  the  King's  writ,  and  as  he  was  returning  home, 
accompanied  by  the  Appellants,  they  were  encountered  by  the 
Appellees,  together  with  an  unknown  individual,  armed  with  a 
battle-axe ;  and,  by  the  latter,  Willielmus  Brunus  was  slain,  and  he 
dropped  dead  in  the  fosse  of  the  Castle.    The  hue  and  cry  was 
raised,  and  the  battle-axe  man  escaped  by  the  help  of  Warinus  de 
London. 

The  Appellants  then  severally  challenge  the  Appellees.  Robert 
Keinel,  the  "man  and  kinsman"  of  the  deceased,  proffers  battle 
against  Warinus  de  London,  for  that  the  battle-axe  man  slew  his 
Lord  at  the  bidding  of  the  said  Warinus,  and  that  the  latter  also 
procured  his  escape,  feloniously,  the  parties  being  in  the  peace  of 
the  Lord  of  the  Land,  and  against  the  peace  which  he  had  pledged. 
Rogerus  Brunus,  "man  and  nephew"  of  the  deceased,  and  Philip- 
pus  de  Livet  and  Henricus  de  Frideby,  his  kinsmen,  in  like  manner 
and  in  their  turns  severally  challenge  the  remaining  Appellees,  who, 
as  they  allege,  joined  in  directing  and  encouraging  the  malefactor 
to  do  the  deed.  Warinus  denies  the  whole,  as  a  maimed  man,  his 
leg  being  broken,  which  mayhem  the  knights,  sent  to  inspect  the 
same,  attest.  The  others  all  offer  to  defend  themselves  as  the 
Court  shall  adjudge;  and  they  proffer  sixty  marks  to  have  an 
inquest  whether  they  ever  pledged  their  peace  in  manner  before 
mentioned. 

The  proffer  is  not  accepted,  and  judgment  is  given  that  Warinus 
shall  defend  himself  by  the  fire  ordeal,  and  the  others  by  the  duel ; 
and  that  they  shall  all  make  their  laws,  in  the  Quinzaine  of  the 
Morrow  of  St.  George,  before  the  King,  and  wherever  he  shall  be, 
whether  in  England  or  beyond  the  seas. 

This  is  a  very  remarkable  case  in  all  its  bearings.  The  refusal  of 
the  trial  by  inquest,  brings  the  practice  close  upon  that  which  is 
designated  by  the  Conqueror's  laws ;  according  to  which,  in  plaints 
importing  outlawry,  the  Englishman  was  to  defend  himself  by 
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ordeal,  and  not  by  compurgation.  It  will  not  have  escaped  the 
observation  of  the  reader,  that  the  peace,  which  in  the  first 
portion  of  the  pleadings  is  called  "the  King's  peace,"  is  subse- 
quently designated  as  the  peace  of  the  Lord  of  the  Land. 

§  VII.  A  Jury  comes  into  Court  for  the  purpose  of  making  a 
recognition  of  the  rights  appertaining  to  the  heirs  of  Simon,  de 
Vautort  to  lands  in  Shepperton,  then  held  by  John  de  Vautort. 
The  jury  find  that  Richard  de  Vautort  had  two  sons,  Hugh  and 
John;  Hugh  was  his  eldest  son,  and  he  left  a  son,  to  wit,  Simon, 
whose  issue,  as  it  seemeth  to  them,  should  be  the  heirs  of  the  land. 
But  a  memorandum  is  added,  that  this  inquest  was  taken  by  the 
King's  command,  and  not  by  judgment  of  the  Court,  or  according 
to  the  custom  of  the  kingdom. — The  King's  prerogative  was 
known  to  be  limited  by  the  law ;  and  though  the  Court  could  not 
prevent  an  infringement  of  the  law  by  his  power,  yet  the  judges 
protested  against  the  violation  of  its  principles,  effected  by  the 
Monarch's  arbitrary  will. 

§  VIII.  The  Abbot  of  Bury  complains  against  Osbert  de 
Wechesham,  a  Knight  of  the  Bishop  of  Ely,  for  that  unjustly  he 
erected  a  gallows  and  made  executions  in  the  manor  of  Hecham, 
within  the  liberty  of  St.  Edmund,  violating  the  franchise  which 
had  appertained  to  St.  Edmund  from  the  time  of  Edward  the 
Confessor,  and  by  that  King's  gift;  and  thereof  he  proffers  the 
charters  of  William  the  Conqueror,  confirming  and  attesting  the 
same,  and  also  of  King  Henry  the  grandfather,  or  Henry  I. ;  and 
moreover  he  puts  himself  upon  the  Rolls  of  Winchester,  as  to  the 
liberty  of  St.  Edmund.  This  is  one  of  the  singular  instances  of  a 
survey,  supposed  to  be  the  Domesday  survey,  quoted  by  the 
apparently  inapplicable  name  of  the  Rolls. 

Osbert  calls  in  the  warranty  of  the  Bishop,  and  he,  on  his  part, 
warrants  the  execution,  which  he  asserts  to  be  as  of  right.  And  in 
like  manner  he  asserts  that  St.  Etheldreda  has,  and  has  had,  the 
same  liberties  from  the  time  that  King  Edgar  gave  those  liberties 
to  the  church;  and  he  also  produces  the  charters  of  Edward  the 
Confessor,  the  Conqueror,  and  of  Henry  I.,  confirming  those 
liberties.  The  Confessor's  Charter  yet  exists.  Hecham  is  granted 
by  name  to  the  Church  of  Ely,  with  sak  and  sok,  and  exemption 
from  all  secular  and  ecclesiastical  jurisdiction,  so  that  neither 
Bishop  nor  Earl  should  meddle  therein.  And  Domesday,  which 
affords  no  evidence  of  any  right  possessed  by  St.  Edmund  over  the 
Lordship,  bears  record  that  it  was  held  by  St.  Etheldreda  in  the 
time  of  St.  Edward. 
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Another  plaint,  to  the  same  effect,  is  preferred  against  Hein- 
fridus  4e  Criketot,  for  the  same  violation  of  the  abbatial  franchise. 
Heinfridus  pleads  that  he  holds  as  of  the  honor  of  Boulogne :  and, 
that  as  from  the  conquest  of  England  he  is  entitled  in  his  land  to 
raise  the  gallows  and  do  judgment  upon  thieves,  and  this  as  from 
the  liberty  exercised  by  his  ancestor,  to  wit,  William  his  father, 
who  caused  a  thief  taken  within  his  land  to  be  hanged,  first  calling 
in  the  bailiff  of  the  Abbot,  who  had  the  right  of  being  present  at 
the  judgment.  Furthermore,  that  when  he,  the  said  Heinfridus, 
was  within  age,  Osbert  de  Glanville,  who  had  the  custody  of  the 
land,  caused  a  thief  to  be  hung  as  in  right  of  the  franchise  apper- 
taining thereunto,  and  that  he,  Heinfridus,  had  done  the  like, 
having  required  the  bailiff  of  the  Abbot  to  attend  the  execution, 
but  the  latter  would  not  come;  and  of  this  he  produces  sufficient 
suit.  And  he  alleges,  that  from  old  time  the  place  where  the  thieves 
were  hung  was  called  the  "qualmfcowe,"  and  he  is  willing  to  put 
himself  upon  a  jury  of  the  two  adjoining  counties. 

The  Abbot  rebuts  the  plea,  by  stating,  that  if  William  de 
Criketot  did  make  any  such  execution,  the  same  was  done  in  time 
of  war;  and  that  if  Osbert  de  Glanville  did  the  like,  he  did  so  in 
right  of  the  franchise  of  St.  Edmund,  inasmuch  as  he  and  Robertus 
de  Cokeford  were  keepers  of  the  temporalities  of  the  abbey,  which, 
being  vacant,  was  in  the  King's  hands.  This  record  affords  a 
striking  example  of  the  mode  in  which  franchises  were  deduced 
from  the  Saxon  era,  as  well  as  of  the  perplexity  and  difficulty  of 
so  deducing  them.  It  also  shows  how  firmly  the  Anglo-Saxon 
language  was  retained  in  common  use  throughout  the  country. 

§  IX.  Of  the  last  fact  we  have  another  example,  though  offering  Rot.  cur. 
some  obscurity  in  its  interpretation.  Four  knights  of  the  County  P.  174.' " 
of  Hertford  being  summoned  to  "say  the  truth"  concerning  the 
money,  which  certain  individuals  have  appropriated  to  themselves 
in  consequence  of  the  indictment  of  a  thief,  certify  as  follows: — 
That  a  thief  was  apprehended  at  Berkhamstead,  with  a  great 
booty,  and  that,  confessing  the  fact,  he  was  condemned,  and  led  to 
the  gallows. — Being  asked,  whether  he  had  any  money,  he  answered, 
that  "apud  silverhord  versus  London,"  he  had  deposited  ten 
marks,  ten  shillings,  and  a  ring;  and  the  verdict  then  adds,  that 
the  parties  named,  had  gone  by  night  to  the  place,  where  they  had 
digged  for  the  treasure ;  and  the  sheriff  is  commanded  to  take  an 
inquest  thereon.  The  Anglo-Saxon  term  implies  "the  Treasury  of 
"Silver;"  and  it  would  seem  to  designate  some  place,  known 
traditionally,  and  possibly  connected,  like  the  "Niebulungen 
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Hort"  of  the  ancient  Teutonic  heroes,  with  some  legend  or  super- 
stition. 


§  X.  In  editing  these  Rolls,  it  has  not  been  thought  expedient 
to  give  the  essoins  at  full  length;  and  therefore  merely  the  dates 
of  the  returns  are  given.  The  essoins  printed  in  the  first  volume, 
besides  exemplifying  the  practice  of  the  Court,  afforded  the  very 
valuable  and  important  information  relating  to  the  assumption  of 
the  royal  title;  but  the  subsequent  essoins  do  not  impart  any 
particulars,  except  the  names  of  the  parties;  and  although  the 
latter  are  not  without  their  use,  still  it  was  scarcely  equivalent  to 
the  expense  which  would  have  resulted  from  thus  increasing  the 
bulk  of  the  volume. 
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INTRODUCTION.  Materials  of 

the  Work. 
[BY  SIB  FBANCIS  PALGKAVE] 

MATERIALS  OF  THE  WORK. 

I.  The  History  of  public  archives  is  amongst  the  most  in- 
teresting branches  of  diplomatic  archaeology :  but  the  investigator 
is  too  frequently  disappointed  by  the  scantiness  of  his  materials. 
The  sources  of  information,  relating  to  His  Majesty's  Treasury  of 
the  Exchequer1,  considered  as  the  great  depository  of  the  Crown 
records,  though  not  complete,  are  still  existing  to  a  greater  extent 
than  those  of  any  other  similar  establishment:  and  they  exhibit 
with  much  clearness,  the  mode  and  principle  whereby  this  impor- 
tant repository  acquired  the  documents  which  it  now  contains. 

A  considerable  number  of  the  muniments  noticed  in  the  ancient 
kalendars  and  inventories  published  in  the  three  volumes  of  this 
work  are  yet  in  this  Treasury.  And  they  acquire  additional  value 
from  the  proof  thus  furnished,  of  their  being  at  the  present  day  in 
the  custody  of  the  functionary,  representing  the  ancient  officers, 
the  Treasurer  and  Chamberlains  of  the  Exchequer,  to  whom  they 
were  originally  entrusted.  Many  documents,  however,  so  enume- 
rated, are  no  longer  contained  in  this  Treasury ;  some  may  be  in 
private  hands,  or  deposited  in  other  public  repositories.  In  such 
cases  these  kalendars  may  be,  and  in  one  remarkable  instance  have 
been,  the  means  of  identifying  them,  and  of  establishing  their 
authenticity :  but  other  documents,  which,  from  the  descriptions, 
preserved  in  the  Kalendars,  must  have  been  objects  of  great 
curiosity,  are,  it  is  to  be  feared,  irrecoverably  lost. 

In  another  point  of  view,  these  kalendars  and  inventories 
possess  much  interest,  derived  from  the  particulars  which  they 
disclose  respecting  the  regalia,  jewels,  and  other  articles  of  curiosity 
or  value  anciently  deposited  in  the  Treasury,  and  which  they 
describe  equally  with  the  records.  They  afford  many  subjects 
highly  worthy  of  consideration,  not  merely  in  elucidation  of 
costume  and  manners,  but  also  as  furnishing  important  data  to 
the  statistical  inquirer. 
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BISHOP  STAPLETON'S1  KALENDAR. 

II.  The  first  of  the  published  inventories  is  the  Kalendar, 
compiled  about  the  year  1323  under  the  direction  of  Walter 
Stapleton,  Bishop  of  Exeter — the  munificent  founder  of  Exeter 
College — and  who  then  filled  the  office  of  Treasurer.  The  circum- 
stances under  which  he  advised  the  formation  of  this  catalogue 
will  be  stated  hereafter  (§  X,  p.  92).  It  is  methodized  with  con- 
siderable care,  and,  after  the  historical  preface  and  tables  of 
contents  (§§i.,  ii.,  iii.,  pp.  1-8),  it  treats  of  the  documents  in  the 
Treasury,  under  the  following  classes  or  divisions : 

§  iv.  Bullae  Papdles  secundum  materias,  &c. — Papal  Bulls, 
arranged  in  twenty-six  subdivisions  or  sections,  distinguished  by 
twenty-three  letters  of  the  alphabet  and  by  arbitrary  marks. 

§  v.  Anglia. — Deeds  and  charters  relating  to  property  conveyed, 
surrendered,  or  granted  to  the  Crown,  or  to  the  members  of  the 
Royal  Family. 

§  vi.  Anglia  continued. — Grants  of  lands  and  tenements,  &c. 
made  by  or  proceeding  from  the  Crown. 

§  vii.  Chartae,  scripta,  et  munimenta,  &c. — Charters,  writings, 
and  muniments  made  between  party  and  party. 

§  viii.  Statuta  Regis,  &c. — Exemplification  of  Statutes,  Confir- 
mations of  Magna  Charta,  &c.  together  with  documents  relating 
to  the  election  and  consecration  of  Bishops. 

§  ix.  Acquietancise  Cardinalium,  &c. — Acquittances  for  the 
payments  of  the  annual  tribute  to  St.  Peter,  and  of  pensions 
granted  by  Kings  of  England  to  Cardinals  and  others  connected 
with  the  Roman  court. 

§  x.  Acquietanciae  diversorum  pro  Rege. — Receipts  and  dis- 
charges for  pensions  and  allowances  made  to  foreign  nobles  and 
others.  The  like  for  monies  borrowed  by  the  King  and  repaid  by 
him. 

§  xi.  Communia  memoranda  de  partibus  Angliae. — Acknowledg- 
ments of  homage,  Letters  of  safe  conduct,  Rolls  containing  enrol- 
ments, Inquests  taken  upon  various  occasions,  Testimonials,  Books 
on  devotional  and  other  subjects,  Correspondence,  Matrixes  of 
Seals,  and  various  miscellaneous  documents  and  articles. 

§xii.  Testamenta  Regum  Angliae.  Litter  ae  Obligator  ide,  &c. — Wills 
of  the  Kings  of  England,  as  indicated  by  the  Rubric,  Grants  made 
to  the  King's  children,  together  with  some  miscellaneous  docu- 
ments ;  Bills  of  the  expences  of  workmen  employed  in  the  Church 
and  Palace  of  Westminster,  &c. 
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§  xiii.    Litter  se  diver  sorum  Prelatorum  et  aliorum  de  diver  sis  Materials  of 
Ordinibus,  &c. — Conformably  to  the  Rubric,  this  head  contains  a       Work- 
specification  of  indulgences  granted  to  such  as  should  pray  for  the  Bishop 
good  estate  of  the  King  and  Royal  Family.    Covenants  from  Ka^endar.3 
Prelates  and  Religious  Orders  to  say  masses,  or  to  find  chaplains  (voi,  i.  pp.  no, 
for  the  same  services,  for  the  repose  of  their  souls,  &c. 

§  xiv.    Anglia,  de  extentis. — Extents   and  perambulations  of  (p.  112.) 
manors,  forests,  &c. 

§  xv.  Wallia. — Documents  relating  to  Wales  and  to  Welsh  (pp.  113-121.) 
affairs,  divided  in  an  orderly  manner,  under  several  sections  or 
subdivisions. — Deeds,  charters,  grants,  and  engagements  made  to 
or  entered  into  with  the  King. — Miscellaneous  muniments,  docu- 
ments, and  charters  granted  by  the  King,  or  other  instruments 
containing  concessions  made  on  his  behalf,  &c. — Acquittances 
made  to  the  Crown  by  Llewellyn,  and  by  various  other  persons. 

§  xvi.    Hibernia. — Documents  relating  to  Ireland,  digested,  like  (PP.  122-126.) 
the  preceding,  under  various  sections  or  subdivisions. — Grants 
made  to  the  King. — Obligations  and  manucaptions. — Instruments 
relating  to  the  grant  of  Ireland  made  by  Henry  III.  to  Edward  I. — 
Assays  of  the  exchange  of  Dublin,  &c. 

§  xvii.    Scotia. — Diplomatic  and  other  documents  relating  to  (PP.  127-137.) 
Scotland. — Obligations  made  or  entered  into  by  Scottish  Bangs. — 
The  documents  relating  to  the  supremacy  of  the  Kings  of  England 
over  Scotland. — Papal  Bulls  and  other  muniments. 

§  xviii.    Hollandia.    Litter  %  et  memoranda  de  partibus  terrse  (PP.  iss,  139.) 
Hollandiae. — Principally  relating  to  matrimonial  alliances. 

§§  xix,  xx.    De  Comitatu  de  Bar.  De  Brabancia. — The  like.        (PP.  no,  ui.> 

§  xxi.    De  regno  Siciliae. — Acquittances  for  monies  paid  in  re-  (P.  1*2.) 
lation  to  Sicilian  affairs. — Charters  bulled  or  sealed  in  gold  by 
Edmund,  the  son  of  Henry  III.,  as  King  of  Sicily1. 

§  xxii.    De  Comitatu  Terras  Pontivi. — Accounts  of  revenues  of  (PP-  1*3-145.) 
the   County. — Documents  relating  to  Abbeville,   and   to   other 
cities  and  towns  of  Ponthieu2. 

§§  xxiii.,  xxiv.,  xxv.,  xxvi.,  xxvii.  Flandria.  Norwegia.  Hispania  (PP. 
(i.e.   Castille).    Arragonia.    Burgundia. — Treaties,  alliances,  and 
diplomatic  documents. 

In  the  margin  of  this  Kalendar,  the  various  chests,  &c.  in  which 
the  documents  were  deposited  are  carefully  noted:  and  drawings 
are  added  of  the  signs  by  which  they  were  distinguished,  according 
to  the  practice  more  fully  described  hereafter. 
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Materials  of  MEMORANDA  OF  THE  TREASURY.    19-45  ED.  III. 

the  Work. 

III.    Memoranda  of  the  Treasury,  19  Ed.  III.  to  45  Ed.  III.— 

of  the*"  l  This  document  has  no  title  in  the  original.  It  consists  of  twenty 
7^ Ed'  leaves  of  vellum,  unbound,  but  stitched  together  as  a  book  or 
III.  quire,  and  in  which  the  Chamberlains  or  their  deputies  from  time 

(voi.i.  pp.  156-  to  time  made  or  entered  their  memoranda — evidently  contem- 
poraneous— of  the  muniments  as  well  as  of  the  jewels  and  other 
articles  deposited  in  the  Treasury  or  delivered  out  of  the  same. 
The  entries  are  roughly  and  irregularly  made,  and  often  in  a  species 
of  current  hand. 


MEMORANDA  OF  THE  TREASURY.    ED.  III.  TO  HEN.  VIII. 

Memoranda  of       IV.    Liber  Memorcindorum  de  tempore  Domini   Willielmi  de 
Ed.  1 1 1.  to    '  Mulsho  et  Domini  Johannis  de  Newenham,   Camerar'   Eeceptde 
(Vol. ,'/.  pp.  205-  Domini  Regis,  videlicet,  a  festo  Paschde  anno  regni  Eegis  Edwardi 
i-24-o.  v'oi.' in.'  tertii  post  conquestum  trigesimo  nono,  usque,  &c. — The  volume  thus 
entitled,  is  a  fair  vellum  book,  composed  of  153  leaves,  and  con- 
taining entries  of  the  same  description  as  those  in  the  preceding 
book  of  Memoranda  (§  III,  above) ;  and  carried  on  from  the  39th 
Ed.  III.  to  the  35th  Hen.  VIII.,  in  contemporaneous  hands.  These 
entries  continue  with  tolerable  regularity  until  the  reign  of  Hen. 
VII.,  when  they  become  much  broken.  In  the  reign  of  Hen.  VIII. 
they  are  still  more  scanty  and  interrupted.  The  entries  of  this  reign 
are  only  of  the  following  years,  3,  5,  7,  8,  10,  11,  and  12;  after  which 
none  occur  till  the  35th  year.   Many  valuable  instruments  are  in- 
serted at  full  length  in  this  book,  and  others  are  annexed  to  the 
leaves  and  bound  up  therewith. 

INVENTORY  OF  THE  REGALIA  AND  JEWELS  OF  HEN.  VI.1 

inventory  of          V.    A  book  very  fairly  written,  composed  of  55  leaves  of  fine 

ofeHjfrTvi.&c'  vellum,  but  many  of  them  blank ;  capitals  and  rubrics  carefully 

(258.)"' PP'  241~  illuminated  in  gold  and  colours ;  containing  an  inventory  of  the 

regalia  and  Crown  jewels  of  Hen.  VI.  in  the  Treasury,  and  also 

memoranda  of  the  deposit  and  removal  of  various  diplomatic 

instruments,  together  with  various  entries  relating  to  the  pledging 

and  disposition  of  the  regalia,  &c.    These  later  memoranda  are 

omitted  in  the  printed  text,  inasmuch  as  they  are  also  found  in  the 

'  *  Liber  Memorandorum . ' ' 
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INVENTORY  OF  THE  REGALIA  AND  PLATE  OF  HENRY  VIII.         Materials  of 

the  Work. 
VI.    This  inventory  was  formed  in  the  following  manner. — By      - 

commission  under  the  Privy  Signet,  dated  at  Eltham,  2nd  June,  the  Regalia 
24  Hen.  VIII.,  Sir  Thomas  Awdeley,  Knight,  Keeper  of  the  Great  H 
Seal,  Sir  William  Powlett,  Knight,  Controller  of  the  Household,  (Vol.  //. 
Sir  William  Kingston,  Sir  Brian  Tuke,  and  Sir  John  Daunce,  were  ??ote  n. 
appointed  to  survey,  view,  and  take  account  of  the  regalia,  crown 
jewels,  and  plate,  in  the  custody  of  Robert  Amadas  deceased,  late 
Master  and  Treasurer  of  the  jewels;  the  same  to  be  delivered  to  the 
keeping  of  the  King's  right  trusty  councillor  Thomas  Cromwell, 
Esquire. 

The  accounts  taken  in  pursuance  of  such  commission  were 
entered  in  three  books,  "declaring  particularly  the  kinds,  qualities, 
"  proprietaries,  and  poise,  called  Troy  weight,  of  all  the  said  jewels 
"  and  plate."  The  first  of  these  books  was  "signed  with  the  hand 
"  of  our  said  Sovereign  Lord,  and  with  the  hands  of  the  said  Com- 
"  missioners  and  the  said  Thomas  Cromwell,  their  names  sub- 
"  scribed,"  and  delivered  to  Elizabeth  Amadas,  the  widow  and 
executrix  of  Robert  Amadas,  for  her  exoneration  and  discharge  in 
that  behalf.  The  second  book  was  "signed  likewise  with  the  hand 
"  of  our  said  Sovereign  Lord  the  King,  and  with  the  hands  of  the 
"  said  Commissioners  and  the  said  Elizabeth,  their  names  sub- 
"  scribed,"  and  delivered  to  Thomas  Cromwell  "for  the  just,  true, 
"  and  certain  knowledge  of  his  charge  in  that  behalf."  And  the 
third  book  was  subscribed  with  the  hands  and  names  "of  the 
"  Commissioners,  Elizabeth  Amadas,  and  Thomas  Cromwell,  and 
"  with  our  said  Sovereign  Lord  for  his  sufficient  knowledge,  surety, 
"  and  remembrance  remaining."  The  last-mentioned  book  seems 
to  be  the  volume  now  in  the  Treasury;  every  page  is  subscribed 
by  the  Commissioners,  but  the  signatures  of  Elizabeth  Amadas  and 
Thomas  Cromwell  are  wanting. 

From  this  book,  the  inventory  of  the  regalia  and  gold  plate  of 
Henry  VIII.  is  extracted.  It  is  an  important  historical  document, 
as  illustrating  the  splendour  of  the  royal  household.  The  inventory 
of  silver  plate  is  scarcely  less  remarkable ;  but  it  has  been  omitted, 
for  the  insertion  thereof  would  have  extended  this  publication  to 
an  inconvenient  size. 
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Materials  of  INVENTORY  OF  THE  JEWELS  OF  JAMES  I.1 

the  Work. 

Invento      f        ^^'    ^^S  *S  a  ^°°^  containing  an  account  of  the  regalia  and 
the  Jewels     jewels  of  the  Bang's  Secret  jewel  house  in  the  Tower  of  London, 
ofjT"  1299-  more  ancientlv  called  "the  Treasury  in  the  Tower  of  London/' 
p°424)0t'  '"'     according  to  a  survey  taken  by  the  Earl  of  Dorset,  Lord  High 
Treasurer  of  England,  Charles,  Earl  of  Nottingham,  Lord  Admiral 
of  England,  Thomas,  Earl  of  Suffolk,  Lord  Chamberlain  of  the 
King's  Household,  Edward,  Earl  of  Worcester,  Master  of  the 
Horse,  and  George,  Lord  Hume  of  Berwick,  Chamberlain  and 
Under  Treasurer  of  the  Exchequer,  by  virtue  of  a  warrant  under 
to  the     the  Privy  Seal,  dated  22nd  March,  2  James  I.  In  a  second  part  of 


370V7'  PP'  3°6~  ^S  k°°k  ig  an  account  of  the  jewels  delivered  to  the  Queen.  The 
sign  manual  is  affixed  and  prefixed  to  each  of  the  divisions.  The 
book  itself  was  delivered  into  the  Treasury  10th  August  1620. 

AGARDE'S  COMPENDIUM. 
Agarde's  VIII.    A  Compendium  of  the  Records  in  the  Treasurv,  com- 

Compendium.  *- 

(Vol.  ii.  pp.  311-  piled  in  1610  by  the  celebrated  Arthur  Agarde2,  as  appears  by  a 
note  prefixed  to  the  same.  It  is  followed  by  a  kalendar  (not 
printed)  of  the  foreign  leagues  and  treaties  in  the  Treasury.  The 
Compendium  is  very  curious,  as  showing  the  general  arrangement 
of  the  records  at  the  period  when  it  was  compiled  :  and  the  quaint 
originality  of  the  writer  relieves  the  dryness  of  his  subject. 

MISCELLANEOUS  DOCUMENTS. 

Miscellaneous        IX.    Writs  under  the  Great  Seal  directing  the  transmission  of 

writs,  inveii-    records  into  the  Treasury,  Orders  of  Council  for  the  same  purpose, 

(Vol.  i.  pp.251-  Indentures  made  upon  the  delivery  of  records,  Indentures  executed 

PP.  99-435.)  '     by  the  Treasurers  upon  their  appointment  to  the  office,  specifying 

the  articles  entrusted  to  their  charge,  Inventories  of  articles  de- 

posited in  the  Treasury,  and  other  instruments  illustrating  the 

history  of  this  repository  and  its  various  branches,  from  16  Ed.  I. 

to  5  Geo.  II.,  form  the  remaining  portion  of  this  work.    The  in- 

dentures begin  in  the  reign  of  Edward  I.  Similar  indentures  of  the 

reign  of  Henry  III.  are  noticed  in  Bishop  Stapleton's  Kalendar, 

but  these  have  long  since  disappeared  ;  and  it  is  evident  that  only 

a  small  proportion  of  those  of  the  later  reigns  have  been  preserved. 

The  table  of  contents  prefixed  to  the  Third  volume  will  show  the 

general  nature  of  these  documents.    Some  information  deduced 

from  them  will  be  found  in  this  introduction  :  but  a  perusal  of  the 
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whole  will  well  reward  the  diligent  reader,  who  may  extract  from  Materials  of 
them  abundance  of  valuable  information  relating  to  manners  and       Work> 
customs.    Many  very  curious  and  important  particulars  can  be  Miscel- 
here  also  collected  of  the  prices  of  gold  and  silver  plate,  jewellery,  Documents, 

and  other  articles  of  a  similar  description,  at  different  periods  of  writs,  inven- 
tories, &c. 
our  history. 

TREASURY  OF  RECORDS— HISTORY  OF  THIS  ESTABLISHMENT. 

X.  The  custom  of  depositing  records  and  muniments  amongst  Treasury  of 
the  treasures  of  the  state,  is  grounded  upon  such  obvious  reasons, 
that  it  prevailed  almost  universally  amongst  ancient  nations ;  nor 
indeed  is  it  entirely  discontinued  at  the  present  day.  The  earliest,  JJ5 
and  in  all  respects  the  most  remarkable,  testimony  concerning  this 
practice  is  found  in  the  Holy  Scriptures :  "Now,  therefore,  if  it  seems 
"  good  to  the  King,  let  there  be  search  made  in  the  King's  Trea- 
"  sure-house,  which  is  there  at  Babylon,  whether  it  be  so,  that  a 
"  decree  was  made  of  Cyrus  the  King  to  build  this  house  of  God 
"  at  Jerusalem."  "Then  Darius  the  King  made  a  decree,  and 
"  search  was  made  in  the  House  of  the  Rolls,  where  the  treasures  S-?beiSv,on 
"  were  laid  up  in  Babylon." 

Treasures  were  not  unfrequently  placed  in  places  of  worship: 
the  sanctity  of  the  spot  might  be  considered  as  repelling  the  spoiler: 
the  Fane  itself  was  often  a  stronghold, — such,  for  instance,  was 
the  Athenian  Acropolis;  and  in  these  temple-treasuries,  both  in 
the  cities  of  Greece  and  of  Rome,  the  public  muniments  were 
deposited  in  security. 

The  same  custom  continued  in  many  parts  of  Europe.  The 
Royal  Chapel  and  Treasury  were  thus  united  in  France;  and  the 
latter,  as  a  permanent  repository  of  records,  is  supposed  to  have 
received  its  organization  in  the  reign  of  Philip  Augustus,  when,  as 
it  is  said,  the  muniments,  which  had  followed  the  King's  person  in 
the  wars,  were  captured  by  the  English  enemy. 

In  England,  the  Chapel  and  the  Treasury,  separated  at  an 
early  period,  both  became  the  repository  of  different  classes  of 
muniments  and  records.  To  the  Chapel,  the  King's  Chancery  had 
always  been  annexed;  and  the  registration  or  enrolment  of  the 
documents,  authenticated  by  the  Great  Seal,  a  practice  of  which 
there  are  no  traces  anterior  to  the  accession  of  John,  produced  the 
rolls  or  records  which  constitute  the  nucleus  of  that  repository. 
The  Treasury  contained  the  records  of  the  Courts  of  Justice,  and 
whatever  more  immediately  concerned  the  property  and  personal 
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Treasury  of  engagements  of  the  Sovereign :  and  we  have  very  distinct  evidence, 

Records.        that,  anterior  to  the  Conquest,  those  solemn  transactions  relating 

Its  history,    to  land,  which,  concluded  before  the  King,  had  the  effect  of  ending 

and  determining  the  rights  of  the  contracting  or  litigant  parties, 

were  deposited  in  the  Treasury  in  the  care  of  his  Bower  Thane, 

Cubicularius,  or  Chamberlain.    And  in  the  legal  custody  of  the 

Treasurer  and  Chamberlains  of  the  Exchequer  (now  represented 

by  the  Keeper  appointed  by  the  Lords  Commissioners  of  His 

Majesty's  Treasury)  the  records  in  this  Treasury  remain  at  the 

present  day. 

of°c?aremionS  Into  this  repository  then,  as  the  King's  strong  box,  if  such  a 
in  ^erm  niay  be  employed,  have  the  documents  which  it  now  contains 
keen  from  time  to  time  delivered  by  competent  authority.  Some- 
times the  instruments  were  brought  in  by  the  hands  of  the  King's 
officers ;  in  other  cases  transmissions  have  been  made  by  writ,  by 
rule  of  court,  or  by  order  of  Council ;  of  which  modes  of  practice 
various  examples  will  be  found  in  the  text  of  these  volumes,  and 
of  which  some  will  be  hereafter  considered  and  quoted,  in  de- 
scribing the  several  classes  of  records  now  existing  in  this  Treasury. 
Considered  as  a  Record  Office,  the  Treasury  received  a  new  and 
more  efficient  organisation  from  Bishop  Stapleton.  He  states,  in 
the  preface  or  introduction  to  his  Kalendar,  that  the  muniments 
relating  to  the  rights  and  dominions  of  the  Crown,  as  well  as  others 
affecting  the  interests  of  private  persons,  had,  by  the  commands  of 
the  King  for  the  time  being,  been  removed  or  transferred  from 
person  to  person,  and  from  place  to  place, — from  the  Wardrobe 
to  the  Chancery,  from  the  Chancery  to  the  Exchequer,  and  from 
thence  to  the  Receipt  or  Treasury, — and  often,  by  incompetent 
individuals;  and  that  thereby  many  inconveniences  had  arisen 
both  to  the  Crown  and  the  subject,  inasmuch  as,  for  want  of 
proper  arrangement  and  sufficient  kalendars  and  registers,  the 
documents  could  not  be  readily  found.  For  these  reasons,  the 
King,  after  mature  consideration,  but  upon  the  special  motion  of 
the  Treasurer,  had  ordered  that  all  the  documents  and  instruments 
in  question  should  be  properly  digested  and  arranged,  so  that  re- 
course might  be  had  to  them  readily  when  required;  which  plan 
was  accordingly  effected,  the  arrangement  being  such  as  is  dis- 
played in  the  now  published  Kalendar. 
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DIPLOMATIC  INSTRUMENTS.  History  and 

description  of 
XI.    Amongst  the  documents  so  placed  in  the  Treasury,  a  very  the  Treasury 

prominent  station  must  be  assigned  to  the  leagues,  treaties,  and  °  ecor  s* 
instruments  of  every  description,  arising  out  of  the  transactions  Diplomatic 
between  the  Crown  of  England  and  foreign  powers.  Those  still 
extant — together  with  many  noticed  in  the  ancient  Kalendar  and 
Memoranda,  but  now  no  longer  to  be  found — relate  to  the  Empire, 
France,  Scotland,  Spain,  Castille,  Aragon,  Navarre,  Portugal, 
Denmark,  Sicily,  Brittany,  Burgundy,  Flanders,  Holland,  Saxony, 
Juliers,  the  Hanse  Towns,  &c.,  the  United  States  of  the  Nether- 
lands, the  Switzers  League,  Venice,  Genoa,  Florence,  Lucca,  Milan, 
&c.  The  documents  thus  connected  with  the  diplomatic  relations 
of  the  Crown,  were,  according  to  the  ancient  course  of  business, 
deposited  in  the  Treasury,  and,  as  such,  regularly  transmitted  from 
time  to  time. 

The  custom  was,  without  doubt,  coeval  with  the  monarchy, 
though  no  record  showing  the  mode  of  transmission  is  extant 
earlier  than  the  31st  Ed.  I.,  when,  as  appears  from  the  memorandum  (Vol.  ///.  P.  W4.) 
on  the  Pipe  Roll,  or  rather  on  the  Membrane  of  Memoranda, 
Master  Robert  Pickering,  the  King's  Clerk,  one  of  the  Masters  of 
the  Chancery,  delivered  to  Sir  Philip  de  Willoughby,  Chancellor 
of  the  Exchequer,  acting  for  the  Treasurer,  and  to  the  Chamber- 
lains of  the  same  Exchequer,  various  diplomatic  instruments  re- 
lating to  France  and  Scotland.  In  the  10th  Ed.  II.  very  many 
treaties,  protocols,  and  other  documents  arising  out  of  the  negotia- 
tions with  France,  were  delivered,  pursuant  to  a  writ  under  the 
Great  Seal,  to  the  Treasurer  and  Chamberlains  of  the  Exchequer. 

As  far  as  the  Memoranda  are  extant,  these  deliveries  or  trans- 
missions regularly  continue ;  I  cannot  quote  the  examples,  for  they 
occur  in  every  page ;  the  names  of  the  officers  by  whom  the  docu- 
ments were  so  brought  in  being  generally  mentioned;  and  not 
infrequently  a  note  is  added,  stating  by  whose  special  directions 
the  deposit  was  made.  The  last  delivery  took  place  in  1624.  The 
series  altogether  is  extremely  important.  Of  the  historical  value 
annexed  to  such  documents  it  is  unnecessary  to  speak,  and  they 
are  also  of  great  curiosity  as  specimens  of  palaeography  and  of  art. 
The  golden  bull  of  Leo,  King  of  Armenia,  as  well  as  the  twenty  (Vol.  /.  PP.  102, 
golden  bulls  of  Edmund,  titular  King  of  Sicily,  of  which  the  P-  227.) 
Treasury  could  boast  when  Bishop  Stapleton  compiled  his  Kalen- 
dar, have  long  since  been  abstracted;  the  golden  seal  of  the  Greek 
Emperor,  noticed  in  the  Memoranda  of  the  Treasury,  is  equally 
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History  and   absent,  and  had  certainly  disappeared  before  Agarde  compiled  his 
thl^e^ur^  repertory :  but  the  three  "  Golden  Leagues,"  as  he  terms  them,  have 
of  Records,    escaped  spoliation.    Of  these,  the  most  ancient  is  the  charter  by 
Diplomatic     which  Alfonso  the  Wise  surrenders  to  Edward  I. ,  then  the  eldest  son 
Instruments.  of  Henry  III.,  all  his  right  in  Gascony1,  the  seal  or  bull  whereof  is 
impressed  in  very  pure  gold.   The  Castle  on  the  obverse,  and  the 
Lion  on  the  reverse, — emblems  rather  than  armorial  bearings — 
are  finished  with  the  graving  tool.    The  charter  itself  has  unfor- 
tunately sustained  much  injury  from  time  to  time,  but  the  beauty 
of  the  character  can  yet  be  discerned,  and  it  is  subscribed  by  the 
very  singular  and  elaborate  Eueda  or  Orb,  which,  according  to  the 
practice  of  the  Castilian  Chancery,  contains  the  name  and  style  of 
the  Sovereign,  supported,  as  it  were,  on  either  side  by  the  vassals, 
Moorish  and  Christian,  who  owed  allegiance  to  his  throne. 

The  second  is  the  treaty  of  perpetual  peace  concluded,  18  August 
1527,  between  Francis  I.  and  Henry  VIII.,  to  which  is  appended  a 
golden  seal  of  exquisite  workmanship,  in  the  style  of  Benvenuto 
Cellini.  On  the  obverse,  is  the  monarch  seated  upon  his  throne, 
the  reverse  bears  the  shield  of  France  encircled  by  the  collar  of  the 
order  of  St.  Michael.  Partly  chased,  and  partly  composed  of  fili- 
gree, it  is  as  fresh  as  when  it  came  from  the  hands  of  the  artist. 
The  ground  is  grained,  and  the  under-cutting  and  filigree  are  so 
deep,  and  yet  so  delicate,  as  to  render  it  impracticable  to  allow  any 
cast  to  be  taken  from  it,  since  such  an  operation  could  not  be  per- 
formed without  certain  injury  to  the  engraving. 

The  third  is  the  papal  privilege,  dated  5  March  1524,  by  which 
Clement  VII.  confirms  the  title  of  Defender  of  the  Faith  to  Henry 
VIII.  and  to  which  is  appended  the  golden  bull.  This  is  struck  as 
a  medal,  like  the  ordinary  leaden  bulls,  but  with  a  die  wholly 
differing  from  that  which  is  usually  employed ;  for  the  type  of  the 
ordinary  bull  is  according  to  the  pattern  of  the  middle  ages,  whilst 
the  golden  bull  exhibits  the  perfection  of  Italian  art. 

I  have  already  observed  that  the  diplomatic  documents  form 
a  palseographic  museum,  exhibiting  specimens  of  the  various 
characters  employed  in  Europe  from  the  13th  to  the  17th  century; 
but  I  regret  to  add  that  a  large  proportion  of  the  documents  are 
in  exceedingly  bad  condition.  They  appear  to  have  sustained  much 
damage  from  damp  when  deposited  in  the  "Old  Treasury"  in  the 
cloisters  (of  which  more  hereafter),  and  have  afterwards  suffered 
other  injuries,  so  that  many  exist  only  in  crumbling  fragments, 
which  no  present  care  can  preserve  or  retrieve. 

The  transmission  of  the  Treaties  to  the  Treasury,  their  proper 
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and  legal  place  of  custody,  and  where,  according  to  ancient  pre-  History  and 

cedent,  they  ought  to  rest,  has  been  interrupted  by  the  erection  j^Trasury 

of  the  State  Paper  Office.  A  Patent  issued  by  James  I.  recites  the  of  Records. 

"  endeavours  of  Robert,  Earl  of  Salisbury,  our  Principal  Secretary,  Diplomatic 

"  and  our  High  Treasurer  of  England,  to  reduce  all  such  papers,  as  Instruments. 

"  well  those  that  heretofore  remained  in  the  custody  of  Sir  Thomas  Sewm?peif  * 

"  Lake  Knight,  being  the  papers  of  some  of  the  Principal  Secre-  f£££i; 

"  taries  of  our  predecessors,  Bangs  and  Queens  of  England,  as  also  p>  3o8< 

"  such  other  papers  as  he  shall  think  fit  to  depart  with,  being 

"  either  such  as  he  hath  collected  of  his  own  times,  or  such  as  were 

41  left  to  him  from  his  late  father  the  Lord  Burleigh,  then  Lord 

"  High  Treasurer  of  England,  into  a  set  form  or  library,  in  some 

"  convenient  place  within  our  palace  of  Whitehall,  to  be  at  all 

"  times  the  readier  for  our  use,  and  for  the  use  of  any  of  our  Prin- 

"  cipal  Secretaries  hereafter,  for  the  better  enabling  them  to  do  us 

"  service", — and  the  King  thereupon  appoints  Levinus  Monk, 

Esquire,  one  of  the  Clerks  of  the  Signet,  and  Thomas  Wilson, 

Esquire,  to  be  Keepers  and  Registrars  of  the  Papers  and  Records 

so  to  be  collected  and  preserved :  as  well  of  such  as  then  were,  as 

of  such  as  should  thereafter  be  delivered  unto  them  by  the  Lord 

Treasurer,  or  any  of  the  King's  Principal  Secretaries;  the  office  to 

be  held  for  life  by  the  two  Keepers  so  appointed,  at  a  salary  of 

three  shillings  and  four-pence  per  diem,  to  be  equally  divided 

between  them.   But  the  Patent  contains  a  proviso,  "That  if  our 

"  said  Cousin  and  Councillor  Robert,  Earl  of  Salisbury,  now  our 

"  High  Treasurer  of  England,  shall  at  any  time,  by  writing  under 

"  his  hand  and  seal  delivered  or  notified  to  the  said  Levinus  Monk, 

"  and  Thomas  Wilson,  or  either  of  them,  declare  or  signify  that  the 

"  said  Levinus  Monk  and  Thomas  Wilson,  or  either  of  them,  shall 

"  be  removed,  and  stand  and  continue  removed  from  the  place  and 

"  office  as  aforesaid,  the  grant  shall  become  void,  and  the  office 

"  shall  cease  and  be  determined." 

Under  this  Patent  the  State  Paper  Office,  in  whatever  manner 
it  may  previously  have  existed,  seems  to  have  received  its  per- 
manent establishment:  but  (so  far  as  can  be  collected  from  the 
Patent)  without  any  intention  that  it  should  retain  the  instru- 
ments relating  to  the  diplomacy  of  the  Crown ;  and  which,  accord- 
ing to  the  constitution  of  the  office,  ought  to  have  been  regularly 
removed  into  this  Treasury.  Without  ascending  into  earlier  periods, 
the  proofs  of  this  position,  namely,  that  the  ancient  Treasury  was, 
of  right,  the  proper  and  legal  repository  for  the  diplomacy  of  the 
Crown,  are  found  most  conclusively  in  the  transactions  of  the 
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seventeenth  century  after  the  grant  so  made  to  the  Keeper  of  the 
State  Papers.  In  the  18  James  I.  Sir  Thomas  Wilson,  Knight, 
Keeper  of  the  State  Papers,  delivers  to  the  Treasurer  and  Chamber- 
lains of  the  Exchequer  various  treaties  with  France,  with  the 
United  States,  and  with  the  Emperor,  of  various  dates  from  1522 
to  1619,  which  are  deposited  in  the  Treasury,  there  to  be  safely 
kept. 

In  the  same  year,  Sir  George  Calvert,  Chief  Secretary  of  State, 
delivers  to  the  Treasurer  and  Chamberlains  of  the  Exchequer  the 
treaty  concluded  in  1621  between  James  I.  and  Christian  IV.  of 
Denmark.  And  in  the  20  James  I.,  Sir  Robert  Naunton,  Knight, 
one  of  his  Majesty's  Principal  Secretaries  of  State,  having  borrowed 
various  instruments  relating  to  the  transactions  between  Queen 
Elizabeth  and  the  United  States1,  returns  them  into  the  Treasury, 
there  to  be  safely  kept  amongst  the  King's  records. 

Here  placed,  they  could  not  be  even  inspected  without  some 
special  authority:  and  an  order  of  Council  was  required  for  their 
production  even  before  that  Board.  With  such  a  restriction  upon 
them  when  required  for  affairs  of  state,  it  may  be  easily  anticipated 
that  private  individuals  would  equally  require  a  special  authoriza- 
tion. Maturin  Esnault,  agent  of  the  Order  of  St.  Lazarus  of 
Jerusalem  in  France,  was  thus  empowered  to  search  the  records, 
but  only  in  the  presence  of  a  sworn  officer,  and  no  copies  were  to 
be  delivered  to  him  without  the  assent  of  the  Lord  Keeper  of  the 
Great  Seal.  Elias  Ashmole  had  a  general  order  under  the  sign 
manual,  when  compiling  his  History  of  the  Order  of  the  Garter; 
and  he  has  printed  several  documents  from  this  repository. 
Rymer  obtained  a  very  special  writ  under  the  Great  Seal,  quite  in 
the  ancient  form,  addressed  to  the  Lords  Commissioners  of  the 
Treasury  and  to  the  Chamberlains  of  the  Exchequer,  authorizing 
them  to  deliver  out  to  him  such  and  so  many  leagues,  treaties,  and 
other  diplomatic  instruments  as  he  should  require,  according  to 
indentures  to  be  made  between  him  and  them,  and  many  of  which 
indentures  are  now  remaining  in  the  office. 

MODE  OF  DEPOSITING  INSTRUMENTS— SIGNS. 

XII.  The  plans  anciently  adopted  for  the  arrangement  and 
preservation  of  the  instruments  had  many  peculiarities.  Presses, 
such  as  are  now  employed,  do  not  seem  to  have  been  in  use. 
Chests,  bound  with  iron ; — forcers  or  coffers,  secured  in  the  same 
manner — pouches  or  bags  of  canvas  or  leather; — skippets,  or  small 
boxes  turned  on  the  lathe; — tills  or  drawers; — and  hanapers  or 
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hampers  of  "twyggys," —  are  all  enumerated  as  the  places  of  History  and 
stowage  or  deposit.   To  these,  reference  was  made,  sometimes  by  fhf  ^reasur 
letters,  sometimes  by  inscriptions,  sometimes  by  tickets  or  labels,  of  Records, 
and  sometimes  by  "signs";  that  is  to  say,  by  rude  sketches,  Mode  of 
drawings,  or  paintings,  which  had  generally  some  reference  to  the  deposit, 
subject-matter  of  the  documents. 

Thus  the  sign  of  the  instruments  relating  to  Arragon  is  a  lancer  (Vol.  /.  PP.  53, 
on  a  jennet; — Wales,  a  Briton  in  the  costume  of  his  country,  one  122, 154. 
foot  shod  and  the  other  bare; — Ireland,  an  Irisher,  clad  in  a  very  PP.  23,  es. 
singular  hood  and  cape; — Scotland,  a  Lochaber  axe; — Yarmouth,  80-)  Note  iv. 
three  united  herrings ; — the  rolls  of  Justices  of  the  Forest,  an  oak 
sapling ; — the  obligations  entered  into  by  the  men  of  Chester  for 
their  due  obedience  to  Edward,  Earl  of  Chester,  a  gallows,  indi- 
cating the  fate  which  might  be  threatened  in  case  of  rebellion,  or 
which  the  officers  of  the  Treasury  thought  they  had  already  well 
deserved ; — Royal  marriages,  a  hand  in  hand ; — the  indentures  re- 
lating to  the  subsidy  upon  woollen  cloths,  a  pair  of  shears; — 
instruments  relating  to  the  lands  of  the  Earl  of  Gloucester  in 
Wales,  a  castle  surmounted  by  a  banner  charged  with  the  Clare 
arms ; — and  the  like,  of  which  various  examples  will  be  found  by 
inspection  of  the  Kalendars  and  Memoranda. 

Two  ancient  boxes  painted  with  shields  of  arms,  part  of  the  old 
furniture,  are  yet  in  existence,  together  with  several  curious  chests, 
coffers  and  skippets  of  various  sorts  and  sizes,  all  sufficiently 
curious  and  uncouth,  together  with  various  specimens  of  the 
"hanapers"  woven  of  "twyggys,"  as  described  in  the  text. 

One  of  these  hanapers  was  discovered  under  rather  remarkable 
circumstances.  On  the  15th  Feb.,  in  the  3rd  year  of  the  reign  of  (Vol.  n.p.  5.) 
Richard  II.,  Thomas  Orgrave,  Clerk,  delivers  into  the  Treasury, 
to  be  there  safely  kept,  certain  muniments  relating  to  the  lands  and 
tenements  in  Berkhampstead  formerly  belonging  to  William  the 
son  and  heir  of  John  Hunt,  and  which  the  King  had  purchased  of 
Dyonisia  the  widow  of  William  de  Sutton,  and  which  are  stated  to 
be  placed  in  a  certain  hanaper  or  hamper  within  a  chest  over  the 
Receipt.  Upon  a  recent  inspection  of  a  bag  of  deeds  relating  to  the 
county  of  Berks,  I  found  that  it  contained  the  hanaper  so  de- 
scribed, with  a  label  exactly  conformable  to  the  entry  in  the 
Memoranda;  crumbling  and  decaying,  but  tied  up,  and  in  a  state 
which  evidently  showed  that  it  had  never  been  opened  since  the 
time  of  its  first  deposit  in  the  Treasury :  and  within  the  hanaper, 
were  all  the  several  deeds  with  their  seals,  in  the  highest  state  of 
preservation. 

p.  ix.  7 
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description  of 

the  Treasury        XIII.    Closely  connected  with  the  diplomatic  instruments,  are 

_f^LS'  the  Letters,  Correspondence,  and  State  Papers  concerning  the 
Letters  and  a£fajrs  of  the  Crown.  The  practice  of  preserving  such  muniments 
Papers.  in  the  Treasury  was  established  at  an  early  period.  Thus,  it  ap- 
(Yoi.  i.  pp.  104,  pears  from  Bishop  Stapleton's  Kalendar  that  the  letters  addressed 
to  Edward  I.,  as  well  from  persons  in  England  as  from  beyond 
the  seas,  of  the  10th,  15th,  19th  years,  and  from  the  22nd  to  the 
35th  year,  or  the  conclusion  of  his  reign,  were  placed  in  the 
Treasury  in  a  great  box  bound  with  iron.  Intercepted  letters  were 
deposited  in  like  manner.  In  the  38  Ed.  III.,  16th  April,  the  Trea- 
surer and  Chamberlains  received  from  the  Chancellor  and  the  others 
of  the  King's  Council,  ten  bundles  of  letters  of  aliens,  which  had  been 
seized  by  Robert  de  Hull  and  his  officers  in  the  port  of  Dover ;  and 
they  were  placed  in  a  chest  with  three  locks  in  the  chamber  of 
the  Tellers  over  the  Receipt,  in  a  bag  of  canvas.  But  on  the  19th 
April  these  letters  were,  by  order  of  the  Council,  delivered  out  to 
certain  merchants,  who  made  oath  that  the  documents  did  not 
concern  the  King,  nor  any  person  of  the  kingdom.  It  was  probably 
suspected  that  these  letters  related  to  the  remittance  of  money  to 
the  Papal  Court,  a  practice  which  the  Crown  took  great  pains  to 
repress;  and  repeated  mandates  and  writs  were  issued  for  the 
purpose  of  intercepting  such  communications.  All  the  papers  and 
correspondence  of  Cardinal  Wolsey  were  deposited  in  the  Treasury 
after  he  had  been  found  guilty  of  the  prsemunire.  And  the  corre- 
spondence of  Cromwell  came  in  like  manner  into  the  Treasury. 

By  such  successive  transmissions  and  deposits,  the  extremely 
valuable  and  important  collection  of  Letters  and  State  Papers  in 
this  Treasury  was  formed;  a  collection  of  which  the  following  is  a 
very  brief  and  imperfect  summary.  I  trust,  however,  that  means 
will  hereafter  be  afforded  of  completing  a  full  catalogue  of  them  in 
detail. 

Letters  and  dispatches  transmitted  from  Ponthieu,  during  the 
period  of  the  disputes  between  Edward  II.  and  the  French  Court, 
with  much  incidental  intelligence  relating  to  the  affairs  of  France 
and  Flanders  and  other  current  transactions. 

Originals  and  drafts  of  dispatches  and  letters,  some  from  the 
Council  of  Gascony,  or  other  persons  in  office  there,  others  from 
Hugh  le  Despencer,  and  also  letters  addressed  to  him  at  various 
periods  in  the  reign  of  Edward  II. 

The  largest  and  most  curious  portion  of  this  correspondence 
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was  found  in  bundles  which  evidently  had  not  been  opened  since  History  and 
the  period  that  they  were  first  deposited  in  the  Treasury.   Many  ^|CTrelsu° 
portions  of  this  correspondence  approach  more  nearly  to  the  of  Records, 
character  of  familiar  letters  than  is  usually  the  case  with  the  Letters  and 
epistolary  communications  of  the  period  to  which  they  belong.  State 

Correspondence  addressed  to  Edward  the  Black  Prince,  about 
16  Ed.  III. — Dispatches,  answers  to  applications  for  the  loan  of 
money,  the  supply  of  provisions,  and  other  similar  matters. 

Many  of  these  are  very  characteristic  and  interesting. 

An  ample  correspondence  relating  to  the  affairs  of  Scotland  in 
the  reigns  of  James  V.,  Mary,  and  James  VI.  including  many 
original  letters  of  James  V. ;  dispatches  of  Archdeacon  Magnus, 
Lord  Dacre,  &c. 

Letters  and  dispatches  of  the  Duke  of  Norfolk  when  employed 
in  the  suppression  of  Aske's  rebellion,  and  other  correspondence 
relating  to  the  insurrections  in  the  North. 

Letters  to  and  from  Lord  Lisle,  when  Deputy  of  Calais,  bound 
in  volumes,  containing  many  very  interesting  details,  both  of 
public  occurrences  and  private  affairs. 

The  Wolsey  correspondence,  bound  in  volumes,  removed,  as 
before  mentioned,  into  this  Treasury  when  the  Cardinal  was  found 
guilty  of  the  prsemunire. 

The  Cromwell  correspondence,  comprising,  as  it  would  seem 
from  the  bulk  and  number  of  the  letters,  almost  the  whole  mass 
of  the  papers  of  this  eminent  statesman  during  the  period  that  he 
continued  in  power;  and  deposited,  as  before  mentioned,  in  this 
Treasury  under  his  attainder. 

The  Wolsey  and  Cromwell  collections,  besides  their  great  value 
as  inedited  illustrations  of  the  general  history  of  the  realm,  contain 
many  surveys  of  monasteries  and  other  important  documents, 
either  collaterally  or  directly  affording  evidence  of  rights  of 
property.  Note  v- 

Correspondence  from  Dr.  Croke  and  the  agents  at  Rome  and 
elsewhere  on  the  Continent,  pending  the  proceedings  for  the 
divorce  between  Henry  VIII.  and  Queen  Katherine. 

These  letters  contain  many  particulars  of  the  negotiations  with 
the  Court  of  Rome,  and  also  afford  a  full  view  of  the  endeavours 
made  to  win  favourable  opinions  from  the  foreign  universities. 

And,  in  addition  to  the  above,  the  Treasury  possesses  Cranmer's 
Correspondence.  Letters  addressed  to  Henry  VIII.,  Cardinal 
Wolsey,  &c.  by  royal  personages,  including  many  from  Margaret, 
Queen  of  Scots,  and  Mary,  Queen  of  France.  An  ample  series  of 
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History  and  letters  from  the  Marquis  Pescara,  from  the  Duke  of  Milan,  and 
fheCTreasury  °^ner  Italian  princes.  Notes  of  intelligence  transmitted  to  Henry 
of  Records.  VIII.  by  his  ambassadors.  Letters  in  cypher,  and  a  great  number 
of  similar  documents,  partly  belonging  to  the  class  of  epistolary 
correspondence,  and  partly  included  in  the  class  of  diplomacy. 
Some  of  the  letters  addressed  to  Hugh  le  Despencer  from 
Gascony  are  written  on  very  stout  and  beautiful  vellum,  others, 
on  paper,  a  sound  and  strong  fabric,  well  sized,  and  such  as  may 
altogether  be  called  a  good  article.  And  though  in  the  Tower, 
there  are  a  few  letters  upon  cotton  paper,  yet  parchment  or  vellum 
was  generally  used,  and  these  are  amongst  the  earliest  examples 
of  any  continued  correspondence  upon  the  more  commodious 
material,  which  in  England  was  very  rarely  employed.  It  is  highly 
probable  that,  in  the  South  of  France,  the  supply  was  received  from 
the  Moorish  merchants  or  manufacturers  of  Spain. 

It  is  a  curious  fact,  that  amongst  the  ancient  correspondence 
some  letters,  apparently  of  the  reigns  of  Henry  VI.  and  Henry 
VII.,  yet  remain  unopened;  and  I  have  thought  it  expedient  rather 
to  allow  them  to  continue  in  this  state,  as  specimens  of  the  ancient 
mode  of  sealing  letters  missive,  than  to  break  the  wax,  for  the  pur- 
pose of  becoming  acquainted  with  the  intelligence  thus  concealed. 
Other  examples  of  similar  neglect  or  inattention  may  be  adduced. 
Many  of  the  military  musters,  required  at  the  time  with  so  much 
urgency,  and  grounded  on  events  which  put  the  whole  kingdom 
in  a  ferment,  were  found  closed  with  the  seals  of  the  commissioners. 
And  we  also  have  here  numerous  bundles  of  depositions  of  wit- 
nesses in  suits  in  the  Star  Chamber,  the  Court  of  Requests,  and  the 
Court  of  Wards,  still  folded  and  sealed,  even  as  when  they  were 
transmitted  by  the  examiners :  the  eager  and  angry  litigants  having, 
whilst  contending  before  an  earthly  tribunal,  been  snatched  away 
from  their  disputes  to  the  silence  of  the  tomb. 


Note  VI. 


Bills  of  Privy 
Seal  and 
Privy  Signet. 


BILLS  OF  PRIVY  SEAL  AND  PRIVY  SIGNET. 

XIV.  Connected  in  some  respects  with  the  correspondence, 
are  the  Bills  of  Privy  Signet  and  Privy  Seal  deposited  in  this 
Treasury.  In  the  earlier  periods,  these  documents  not  only  con- 
tained the  warrant  to  the  Great  Seal,  but  also  conveyed  the  King's 
private  directions  and  individual  sentiments,  besides  being  the 
means  of  exercising  several  branches  of  his  royal  prerogative. 

The  documents  in  question  extend,  in  very  large  quantities, 
from  the  reign  of  Edward  III.  to  Charles  I.,  though  not  so  as  to 
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form  a  complete  series.   The  Privy  Signets  and  Privy  Seals  of  the  History  and 
earlier   reigns   afford   much   historical  information.     The   Privy  fh|Cx?elsur 
Signets  of  Queen  Elizabeth,  soliciting  loans  throughout  England  of  Records. 
for  the  defence  of  the  kingdom  against  the  Armada,  and  of  which  Bills~of~ 
there  are  several  hundreds,  are  singularly  interesting,  from  the  Pr      ?eal 


circumstance  that  a  large  portion  were  returned  into  this  Treasury  Signet™7 
with  the  amounts  of  the  sums  contributed  by  the  parties.  In  the 
two  more  modern  or  last  reigns  of  which  the  Privy  Seals  and  Privy 
Signets  exist,  viz.  James  I.  and  Charles  I.,  the  collection,  though 
offering  many  chasms,  is  of  great  practical  value. 

Registers  were  made  in  the  reign  of  Edward  I.  of  the  writs,  both  (Vo1-  '•  P-  /04-> 
under  the  Great  Seal  and  under  the  Privy  Seal,  which  had  been 
directed  into  the  Wardrobe,  and,  as  appears  from  Bishop  Staple- 
ton's  Kalendar,  they  were  deposited  in  the  Treasury.  Of  the 
registers  from  the  12th  to  the  35th  of  Edward  I.,  one  year  is  stated 
to  have  been  deficient,  and  of  another,  the  quires  containing  the 
entries  for  two  months  only  were  extant. 

These  important  records  are  no  longer  in  the  Treasury,  but 
some  documents  of  a  class,  not  dissimilar,  are  still  preserved. 

Such  is  the  original  register  of  the  Privy  Seal  of  Edward  the 
Black  Prince,  from  July,  20  Ed.  III.,  to  January,  21  Ed.  III., 
forming  one  volume,  on  paper.  This  register,  when  considered  in 
connection  with  the  correspondence  of  the  Black  Prince  (see  p.  99), 
is  of  considerable  importance  in  showing  the  manner  in  which  he 
exercised  his  regalities  in  North  and  South  Wales,  the  Marches, 
Flint  and  Chester.  And  it  is  worthy  of  remark,  that  commissions 
for  holding  the  Great  Sessions1,  &c.  issued  under  this  Privy  Seal  in 
the  same  manner  as  under  the  Great  Seal. 

PROCEEDINGS  OF  THE  COURTS  OF  JUSTICE. 

FINES  AND  CONCORDS. 
XV.    The  proceedings  of  the  King's  Courts  of  Justice  were  Proceedings  of 

the  Courts  of 

placed  in  the  Treasury,  the  proper  repository  for  documents,  Justice,  etc. 
justly  reckoned  the  most  important  muniments  of  the  Crown.  As 
I  have  before  observed  (p.  92)  instruments  analogous  to  the  Fine 
and  Concord,  or  the  indentures  evidencing  the  transfer  of  lands  by 
the  real  or  fictitious  compromise  of  a  suit  in  the  King's  Court,  were 
preserved,  previously  to  the  Conquest,  in  the  Hoard  or  Treasury. 
In  the  reign  of  Henry  II.  this  mode  of  conveyance  by  Fine  and 
Concord  appears  as  an  established  branch  of  the  legal  polity  of  the 
realm.  The  chirographs  in  this  Treasury,  which  extend  from 
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History  and   Henry II.  to  George  III.,  are  the  most  perfect  series  known  to  exist 

?heCTrasury  *n  Europe,  and  probably  in  the  world,  of  a  strictly  legal  record. 

of  Records.    They  also  afford  the  most  remarkable  example  of  that  adherence 

Proceedings  *°  ancient  usage  and  precedent,  which,  until  the  present  era, 

of  Justice1"18  cnaracterized  our  nation  and  our  law ;  for,  the  first  Fine  in  this 

etc.  repository,  of  the  25th  Hen.  II.,  and  the  last,  which  was  levied 

previous  to  the  31st  December  1833, — when  by  virtue  of  the 

statute  4  and  5  of  His  present  Majesty,  Cap.  Ixxiv.,  this  mode  of 

assurance  was  abolished, — exhibit  an  unaltered  principle,  and 

scarcely  any  substantial  variation  in  form. 

When  documents  were  delivered  into  the  Treasury,  it  was  the 

custom  to  execute  an  indenture  between  the  Functionary  who 

made  the  transmission,  and  the  Officers  of  the  Treasury,  the  latter 

acknowledging  the  receipt  thereof  (§  IX.).   Of  these  indentures,  it 

is  evident  that  a  large  proportion  are  lost.    The  earliest  existing 

instrument  of  this  class  relates  to  the  deposit  in  the  Treasury  of 

(vol.  in.  pp.  99,  certain  "pedes  finium,"  16  Ed.  I.,  such  delivery  being  made  to  the 

112'  ill,' Ire,     Treasurer  and  Chamberlains  by  John  Bacon,  Clerk,  Gustos  Brevium 

278  388  ) 

of  the  Common  Pleas.  When  the  documents  accumulated,  similar 
transfers  were  successively  made,  at  various  intervals,  in  the  reigns 
of  Ed.  I.,  Ed.  II.  and  Ed.  III.,  as  may  be  seen  by  reference  to  the 
indentures.    In  48-50  Ed.  III.  the  party  delivering  the  "pedes 
finium"  is  described  as  the  Chief  Clerk  of  the  Court  of  Common 
Pleas,  and  the  same  Officer  makes  the  transmission  in  the  reign  of 
Richard  II.  The  indentures  of  deliver}^  made  in  the  reigns  of  Hen. 
IV.,  Hen.  V.  and  Hen.  VI.  are  not  to  be  found.  In  the  4  Ed.  IV. 
Sir  John  Fogge,  Knight,  Custos  Brevium  of  the  Common  Pleas, 
delivers  the  fines  from  the  21st  to  the  39th  Hen.  VI.  From  hence, 
the  indentures  of  the  deliveries  are  wanting,  until  we  arrive  at  the 
2°car  ii        reign  of  Charles  II.,  when  a  writ  issued,  directed  to  the  Custos 
((foi.  iii.  p.  429.)  Brevium  of  the  Common  Pleas,  commanding  him  to  deliver  to  the 
Treasurer  and  Chamberlains  all  the  "pedes"  of  fines  levied  in  the 
reigns  of  Hen.  VI.,  Ed.  IV.,  Ed.  V.,  Ric.  III.,  Hen.  VII.,  Hen. 
VIII.,  Ed.  VI.,  and  Philip  and  Mary,  remaining  in  his  custody,  the 
same  to  be  kept  in  the  Treasury  "prout  moris  est" ;  and  they  were 
brought  in  accordingly,  and  an  indenture  executed  in  the  ancient 
14  March,        form.  A  similar  writ  issued  in  the  reign  of  James  II.  for  the  trans- 
(VoJT/lf          mission  of  the  "pedes  finium"  of  the  reigns  of  Elizabeth  and 
za  June,  ^        James  I.   The  same  process  issued  in  the  reign  of  Queen  Anne  for 
Ivoufi'.  the  transmission  of  the  fines  from  the  last  year  of  James  I.  to  the 

3PAug5st?4')     12  Charles  II.,  and  in  both  these  last-mentioned  cases  the  trans - 
ujf  p.J435.)  mission  was  also  testified  by  indenture.  In  the  reign  of  George  II. 
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the  last  writ  extant,  and  which  is  precisely  in  the  ancient  form,  History  and 
was  issued  for  the  transmission  of  the  fines  of  the  reigns  of  James  fhl^easury 
II.  and  Charles  II.    The  fines  were  duly  delivered;  but  the  in- of  Records, 
denture,  if  any  was  executed,  is  not  now  to  be  found.   From  this  proce7<iirigs 
period  I  cannot  trace  any  fresh  transmission  until  1809,  when  ten  of  the  Courts 
cart-loads  of  chirographs,  each  cart-load  about  one  ton  in  weight,  etc. 
and  containing  in  the  whole  upwards  of  1,400  bundles,  were,  under 
the  directions  of  the  Commissioners  on  the  Public  Records,  and  at 
the  request  of  the  Chirographers  of  the  Common  Pleas,  removed 
into  this  Treasury.   They  had  been  partly  deposited  in  a  vaulted 
chapel  adjoining  the  Temple  Church1, — now  demolished,  much  to 
the  regret  of  the  architectural  antiquary, — and  partly  in  the 
Chirographers'  office;    and  this   delivery,   which  included  some 
bundles  as  high  as  the  reign  of  Edward  II.,  completed  the  series  to 
the  last  year  of  George  II.   The  fines  of  the  reign  of  George  III. 
have  continued  in  the  Chirographers'  office,  with  the  exception  of 
one  bundle  which  came  to  the  Treasury. 

PROCEEDINGS  OF  THE  COURTS  OF  JUSTICE  (continued). 

KING'S  BENCH,  COMMON  PLEAS,  GAOL  DELIVERY, 
JUSTICES  IN  EYRE,  &c. 

XVI.  In  the  same  manner  as  the  fines  are  thus  preserved 
here,  so  was  and  is  this  Treasury  the  proper  and  central  repository 
for  all  the  other  records  of  the  Courts  of  Justice;  and  which  have 
been  transmitted  here  from  time  to  time,  by  the  Officers  or 
Functionaries  having  charge  of  them.  In  their  various  classes, 
these  records  extend  from  the  reign  of  Richard  I.  to  George  II. ; 
and  the  memoranda  of  the  deliveries  made  thereof,  though  incom- 
plete and  offering  many  chasms  and  deficiencies,  are  amply 
sufficient  to  show  the  system  which  was  pursued. 

In  the  31  Ed.  I.  John  de  Berewick  restored  or  returned  into  the  (Vat.  ///.  P.  103.) 
Treasury  various  rolls  of  proceedings  before  the  Justices  Itinerant, 
as  well  rolls  of  Common  Pleas  as  of  Pleas  of  the  Crown,  which 
had  been  lent  to  him,  probably  for  his  own  eyre.  And  he  also  re- 
turned in  like  manner  an  Estreat  Roll,  and  certain  proceedings 
begun  as  far  back  as  the  12  Ed.  I. 

In  the  9  Ed.  II.  the  executors  of  the  will  of  Robert  de  Retford, 
who  repeatedly  appears  as  one  of  the  King's  Justices,  delivered  a 
very  large  number  of  the  rolls  and  writs  of  the  Justices  in  Eyre, 
viz.  of  John  de  Berewick,  Martin  de  Littlebury,  John  de  Insula,  ^ff*f- 
and  many  others,  who  had  acted  in  that  capacity  from  the  39  2i  NOV! 
Hen.  III.  to  the  8  Ed.  II.  Later  in  the  same  reign  various  rolls  of  9oi.M>*  122.) 
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History  and 
description  of 
the  Treasury 
of  Records. 


Proceedings 
of  the  Courts 
of  Justice, 
etc. 

(pp.  U8-153.) 


7  Oct. 

3  Ed.  III. 


iSOct. 
5  Ed.  III. 
(Vol.  III. 
pp.  154-156.) 


16  May, 
5  Ed.  III. 
(  Vol.  III. 
pp.  157,  158.) 


the  delivery  of  the  gaols  of  Huntingdon,  Cambridge,  Aylesbury, 
Oakham,  Leicester,  Waltham,  and  Bedford,  from  the  2nd  to  the 
6th  Ed.  II.,  were  deposited  by  Justice  Mutford  in  the  Treasury. 
In  the  3  Ed.  III.  John  de  Stonore  succeeded  to  William  de  Herle. 
in  the  office  of  Chief  Justice  of  the  Common  Pleas.  On  this  occasion 
a  proceeding  took  place  which,  with  other  examples  of  the  same 
nature  quoted  hereafter,  will  show  how  the  business  relating  to  the 
custody  of  the  records  was  transacted. — A  writ  was  directed  to  the 
Ex-chief  Justice  Herle,  commanding  him  to  deliver  all  the  Rolls 
and  Records  in  his  keeping  to  the  Treasurer  and  Chamberlains, 
and  accordingly  he  did  transfer  the  rolls  to  them ;  and  an  indenture 
was  executed  between  the  parties.  In  this  instrument  the  records, 
which  extend  from  Michaelmas  Term.  2  Ed.  II.,  to  Trinity, 
3  Ed.  III.,  are  very  minutely  described,  roll  by  roll:  and  it  also 
specifies  the  number  of  membranes  of  vellum  contained  in  each 
roll, — a  particular  of  considerable  importance — since  it  affords  the 
means  of  ascertaining  whether  the  rolls  now  in  the  office  are  or  are 
not  complete.  The  rolls  being  thus  in  the  custody  of  the  Treasurer 
and  Chamberlains,  and  another  writ  being  issued  after  the  appoint- 
ment of  Chief  Justice  Stonore,  commanding  the  Treasurer  and 
Chamberlains  to  deliver  the  rolls  to  him,  in  order  that  he  may  be 
enabled  to  do  the  duties  of  his  office,  an  indenture  was  executed 
accordingly,  in  which  the  rolls  which  he  receives,  are  enumerated 
exactly  as  they  were  delivered ;  that  is  to  say,  it  repeats  the  instru- 
ment of  7  Oct.  3  Ed.  III.  word  for  word.  In  the  5  Ed.  III.  Stonore 
is  amoved  from  office,  and  he  re-delivers  the  rolls,  with  the  a  ddition 
of  those  to  Hilary,  5  Ed.  III.,  pursuant  to  the  writ  directing 
him  in  that  behalf,  to  the  Treasurer  and  Chamberlains ;  and  Herle, 
being  re-appointed  Chief  Justice,  the  rolls  are  re-delivered  to  him. 

From  this  and  other  similar  documents,  we  ascertain  that  the 
Chief  Justice  for  the  time  being  had  the  temporary  custody  of 
such  records  as  were  required  for  the  current  business  of  the  court ; 
but  that  the  real  control  over  them  continued  with  the  Treasurer 
and  Chamberlains,  so  that  the  transfer  of  them  to  a  successor  could 
only  take  place  by  their  intervention. 

In  the  same  reign  John  de  Cantebrig',  who  had  been  one  of  the 
Justices  Itinerant  in  Bedfordshire,  delivered  numerous  judicial 
records  to  the  Treasurer  and  Chamberlains.  They  consisted  of 
rolls  "de  juratis  et  assisis,"  presentments  "de  corona"  made 
before  the  Justices,  bags  containing  Coroners'  rolls,  bags  of  pro- 
ceedings before  the  Justices  of  the  peace,  and  other  records  of  a 
similar  nature ;  and  it  should  seem  that  the  Treasurer  and  Chamber- 
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lains  were  then  calling  in  the  records,  for  about  the  same  time  History  and 
Adam  de  Stanygreve,  Clerk  of  the  Eyre  in  the  counties  of  North-  J^{^°  j£ 
ampton  and  Bedford,  was  commanded  to  remit  all  records  in  his  of  Records, 
possession ;  and  he  accordingly  did  deliver  up  all  original  and  Proceedings 
judicial  writs,  rolls  and  records  touching  his  Eyres  from  the  1  Ed.  of  the  Courts 
II.  to  the  4  Ed.  III.  Being  also  Clerk  of  the  Eyre  in  the  County  of  etc. 
Kent,  he  afterwards  delivered  up  the  writs,  rolls  and  records  of  25  Feb. 
such  Eyres  from  the  15  to  the  20  Ed.  II.,  and  from  the  1st  to  the  (Voi.'m. 

pp.  161-163.} 

7th  of  the  then  king. 

Chief  Justice  Stonore,  in  the  13th  Edward  III.,  transmits  to 
the  Treasurer  and  Chamberlains  all  the  rolls  which  he  had  received, 
and  these  do  not  seem  to  have  been  delivered  out  again.   In  the  14  April, 
37  Ed.  III.  a  writ  issues,  by  which  Thorpe,  Chief  Justice  of  the  (Voi.iii.p.'we.) 
Common  Pleas,  is  commanded  to  produce  in  the  Exchequer  all  iojuiy, 

~       "   (Vol.  in. 

pp.  255-257.) 


records,  processes  and  essoins  of  pleas  determined  in  his  Bench  (Vol.  in. 


from  the  14th  to  the  20th  of  the  King,  together  with  all  rolls  and 
memoranda  concerning  such  pleas,  the  same  to  be  delivered  to  the 
Treasurer  and  Chamberlains  to  be  kept  in  the  Treasury  according 
to  custom.  And  in  pursuance  of  the  writ,  the  Chief  Justice  makes 
the  delivery  of  all  the  rolls  of  the  court  from  Hilary,  15  Ed.  III.,  to 
Michaelmas,  19  Ed.  III. 

Deliveries  of  very  numerous  rolls  and  records  of  Pleas  of  the  fj^y- IIL 
Forests  were  made  into  the  Treasury,  42  Ed.  III.,  by  William  of  PP- 257-262.) 
Wickham,  Bishop  of  Winchester,  and  Peter  Attwood,  as  Keepers 
of  the  Forests  south  of  Trent,  and  also  by  the  same  Peter  Attwood 
as  Clerk  of  the  Iters  of  the  Forests;  these  include  documents 
(though  not  forming  a  continuous  series)  from  the  54  Hen.  III.  to 
the  41  Ed.  III. 

In  the  2nd  of  Richard  II.  the  Clerk  or  Custos  Brevium  of  the  *  Ric.  n. 
Common  Pleas  delivers  into  the  Treasury  a  great  number  of  writs,  PP-  282-235.) 
as  well  original  as  judicial,  rolls  of  eyres,  and  other  proceedings, 
which  extend  from  the  8  Ed.  III.  to  the  conclusion  of  his  reign; 
and  in  the  15  R/ic.  II.  Robert  Charlton,  Chief  Justice  of  the  Common  15  Ric.  u. 
Pleas,  delivers  to  the  Treasurer  and  Chamberlains  the  rolls  of  pp.  300-301.) 
pleadings  and  essoins  of  the  Common  Pleas  from  the  20th  to  the 
30th  Ed.  III.   The  bundles  of  Trinity  Term  of  the  23  Ed.  III.  are 
stated  to  be  deficient,  the  court  not  having  sat  in  that  term,  in 
consequence  of  the  great  pestilence. 

In  the  6  Hen.  V.  the  Clerk  of  the  Assizes  for  the  western  circuit  (P.  see.) 
delivered  to  the  Chamberlains  the  rolls  and  records  of  his  circuit, 
together  with  the  rolls  of  the  delivery  of  the  gaol  of  the  castle  of 
Exeter  of  the  14  Hen.  IV. 
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History  and         In  the  15  Hen.  VI.  the  usual  writs  issued,  commanding  Chief 

theCT?easury  Jus^ce  Juyn  to  deliver  to  the  Treasurer  and  Chamberlains  the 

of  Records,    rolls  and  records  of  the  Common  Pleas  from  the  29  Ed.  III.  to  the 

Proceedings   1  Hen.  IV.,  in  order  that  the  same  might  be  safely  kept  in  the 

of  Justice1"13  Treasury  according  to  custom.    The  Chief  Justice  delivered  the 

etc.  records  accordingly,  and  the  indenture  made  between  him  and  the 

(P.  370.)  Treasurer  and  Chamberlains  enumerates  the  rolls  which  they  had 

thus  received,  being  from  the  31  Ed.  III.  to  Trinity  Term  23  Ric. 

(V0380)  ^"   "^S  n°ticed  in  this  indenture,  that  the  rolls  of  Trinity  Term 

35  Ed.  III.  are  wanting,  on  account  of  the  pestilence  which  pre- 

vented the  sitting  of  the  court.  The  rolls  of  Trinity  Term,  5  Ric.  II., 

are  equally  noticed  as  wanting,  in  consequence  of  the  insurrection 

in  the  county  of  Kent,  and  other  rolls  are  stated  to  be  damaged 

and  in  part  decayed.   In  the  same  reign  the  clerk  of  the  Norfolk 

circuit  delivers,  20  Hen.  VI.,  the  records  of  gaol  delivery,  writs, 

and  other  records  of  assize  for  all  the  several  counties  included  in 

that  circuit,  from  the  9th  Hen.  V.  to  the  19th  of  the  King. 

(PP.  ?,  8,  12.)  In  the  reign  of  Edward  IV.  it  appears  from  the  memoranda  of 

the  6th  year,  that  Thomas  Wymbysh,  one  of  the  Justices  of  gaol 

delivery  in  the  city  of  Lincoln,  delivered  to  the  Treasurer  and 

Chamberlains  the  rolls  of  gaol  delivery  for  that  city  of  the  1st  of 

the  King  :  and  there  are  many  other  entries  in  the  memoranda  of 

the  delivery  of  special  assizes  and  judicial  rolls  for  particular 

places  in  the  preceding  reigns. 

August,  A  chasm  now  ensues  until  the  22nd  Charles  II.,  when,  pursuant 

°  to  a  WI^  addressed  to  Chief  Justice  Vaughan,  the  latter  issued  his 


warrant,  addressed  to  the  Keeper  of  the  Records  of  the  Common 
Pleas,  commanding  such  Keeper  to  deliver  the  rolls  and  other  pro- 
ceedings from  the  end  of  the  reign  of  Richard  II.  to  the  1st  year 
of  the  reign  of  Henry  VIII.  This  was  duly  obeyed,  and  an  inden- 
ture was  executed,  in  which  the  receipt  of  the  records  was  acknow- 
ledged by  Sir  Robert  Long,  Baronet,  Clerk  or  Deputy  of  the  Lords 
Commissioners  of  the  Treasury,  and  Edward  Fauconberge  and 
John  Lowe,  Gentlemen,  Clerks  or  Deputies  of  the  Chamberlains  of 
the  Exchequer.  The  schedule  specifies  the  rolls  thus  delivered, 
extending  from  Michaelmas,  I  Hen.  IV.,  to  Trinity,  23  Hen.  IV., 
and  notices  some  which  are  wanting. 

see  above,  And,  lastly,  the  bundles  of  judicial  and  other  writs  to  the  con- 

clusion of  the  reign  of  James  II.  were  removed  at  the  same  time 
and  by  the  same  writs,  in  the  reigns  of  Charles  II.,  James  II.  and 
George  II.,  as  the  fines. 

(Vol.  in.  p.  448.)        The  mandatory  portions  of  the  last  writs  of  James  II.  and 
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George  II.  direct  the  removal,  not  merely  of  the  fines  and  judicial  History  and 
writs,  but  of  all  the  rolls  and  records  of  the  courts  ;  and  it  is  pro-  fhe°Trelsury 
bable  that  the  rolls  of  pleadings  were  not  delivered,  in  consequence  of  Records. 
of  some  want  of  exertion  on  the  part  of  the  Deputy  Chamberlains  Proceedings 


or  Keepers  of  the  Records.  The  rolls  therefore  never  came  in.  But  of  *he 
a  Sign  Manual  was  issued  by  the  Queen  Guardian,  dated  1st  etc. 
September  1732,  noticing  that  there  were  divers  books,  records, 
and  papers  relating  to  the  proceedings  of  the  King's  Bench  and 
Common  Pleas,  then  lying  in  the  dust  and  rubbish  in  a  room  over 
the  House  of  Commons,  in  the  custody  or  possession  of  Thomas 
Spence,  Esquire,  Sergeant-at-Arms  attending  the  house;  and  the 
warrant  accordingly  directs  their  removal  into  the  Treasury. 

By  means  of  the  deliveries  above  noticed,  and  of  other  deposits 
and  transmissions,  of  which  the  periods  cannot  now  be  ascertained, 
the  great  mass  of  judicial  records  now  in  this  Treasury  was 
accumulated.  These  records  may  be  enumerated  under  the 
following  general  heads: 

Rolls  and  Pleadings  at  Common  Law  before  the  King's  Jus- 
tices, usually  denominated  the  Rolls  of  the  Curia  Regis,  from 
5  Ric.  I.  to  56  Hen.  III. 

Although  in  this  era  the  Courts  of  Bang's  Bench  and  Common 
Pleas  became  separated,  yet  the  distinction  between  them  is  not 
sufficiently  apparent  in  the  records  to  admit  of  their  distribution 
into  classes,  and  they  are  therefore  kept  in  one  series.  To  these 
proceedings  of  the  courts  of  the  English  common  law,  nearly  the 
same  remark  applies  as  to  the  Fines,  namely,  that  they  constitute 
the  most  ancient  consecutive  series  of  judicial  proceedings  now 
existing  in  Europe;  the  only  records  of  this  nature  approaching 
them  in  antiquity  being  the  Registers  of  the  Parliament  of  Paris, 
which  do  not  commence  till  1254.  I  have  recently  edited  the  Rolls 
of  the  reign  of  Richard  I.  and  of  the  first  year  of  John;  and  the 
continuation  of  the  reign  of  John  is  now  in  the  press.  They  abound 
with  the  most  valuable  information  respecting  our  political  and 
legal  antiquities,  as  well  as  concerning  the  general  state  and  con- 
dition of  society. 

Rolls  of  the  Court  of  King's  Bench,  or  of  the  proceedings, 
"coram  Rege,"  from  I  Ed.  I.  to  10  Hen.  V. 

In  the  earlier  portion  of  this  series,  the  pleadings  recorded  on 
these  rolls  are  of  a  very  miscellaneous  nature,  and  take  a  wide 
range.  Besides  the  Pleas  which  are  more  usually  considered  as 
belonging  to  the  Court  of  King's  Bench,  we  find  here  the  trials  or 


108  Ancient  Calendars  and  Inventories 

History  and  inquests  arising  out  of  bills  or  petitions  presented  to  the  King  in 
fhe^rel^ury  Council,  or  to  the  King  in  Parliament :  proceedings  "  de  probatione 
of  Records,  aetatis,"  being  the  examinations  by  which  the  heir  proved  his  full 
Proceedings  age,  previously  to  obtaining  livery  of  his  lands;  and  a  variety  of 
°f  ?letpourts  other  legal  transactions  in  which  the  prerogatives  of  the  Crown 
etc.  were  concerned.  These  rolls  also  contain  numerous  enrolments  of 

deeds  and  charters.   The  rolls  of  some  few  terms  are  deficient. 

Rolls  of  the  Court  of  Common  Pleas,  from  1  Ed.  I.  to  24  Hen, 
VII. 

These  Rolls,  from  their  first  commencement,  are  less  varied  in 
their  contents  than  the  Rolls  of  the  King's  Bench,  although  they 
present  us  with  some  intermixture,  in  the  earlier  reigns,  of  parlia- 
mentary and  other  extraordinary  proceedings.  They  also  contain 
valuable  enrolments  of  deeds  and  charters. 

Pleadings,  "coram  Rege  et  Consilio,"  Hen.  III.  and  Ed.  I.  of 
various  years.  Pleadings  before  the  Marshal  of  the  King's  House- 
hold, Ed.  I.  to  Ed.  III. 

These,  which  have  been  always  considered  as  a  portion  of  the 
general  series  of  judicial  rolls,  are  retained  amongst  them. 

Rolls  of  Pleadings  and  Proceedings  before  Justices  Itinerant, 
the  Justices  of  Assize,  Justices  of  Oyer  and  Terminer,  Justices  of 
Gaol  Delivery  for  the  several  counties  of  England,  the  Palatine 
jurisdictions  only  excepted;  Proceedings  before  the  Justices  of 
Peace,  and  of  Labourers,  and  Coroners'  rolls,  from  Hen.  III.  to 
Hen.  VI. 

The  nature  of  these  rolls  is  indicated  by  their  titles.  Many 
proceedings  upon  special  assizes  are  also  included  amongst  these 
rolls ;  and  of  these  several  are  still  remaining  in  the  ancient  bags 
which  contained  them  when  first  deposited.  Their  contents  afford 
much  insight  into  the  general  state  of  the  country a. 

Pleas  before  the  Justices  of  Trailbaston ;  Inquests  taken  before 
the  Justices  appointed  to  inquire  into  the  oppressions  committed 
by  the  Bang's  ministers;  Quo  Warranto  and  Hundred  Rolls;  Hen. 
III.  to  Ed.  III. 

A  portion  of  these  inquiries  into  the  abuse  or  undue  claim  of 
liberties  and  franchises,  or  of  the  title  under  which  they  are  held, 
have  been  printed;  but  very  many  are  inedited. 

Pleas  of  the  Forest;  Perambulations,  views,  surveys,  &c.; 
Petitions  presented  to  the  Justice  Seat;  Inquisitions  "de  Statu 

a  An  inventory  of  these  Rolls  is  now  in  preparation.  (October  1836.) 
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Forestse";  Inquests,  indictments,  and  presentments  before  the  History  and 
Justices  of  the  Forest,  from  Hen.  III.  to  16  Car.  II.  th?r£Su?f 

The  Justices  of  the  Forest  constituting  only  an  occasional  of  Records, 
court,  these  records  became  peculiarly  placed  under  the  immediate  Proceedings 
direction  of  the  Crown.    Thus,  upon  the  holding  of  the  Iter  and  of  the  9ourts 
Court  of  Justice  seat  for  the  Forest  of  Dean,  10  Car.  I.,  a  Sign  etc. 
Manual  issued,  directing  the  Treasurer  and  Chamberlains  to  de-  (Vol.  ///. 
liver  the  "Regard  Rolls"  "and  other  the  Rolls  of  former  ancient 
"Iters  of  the  Forest"  to  the  Clerk  of  the  Iter,  John  Keelinge, 
Esquire.  But  with  respect  to  the  rolls  of  the  Iter  and  Justice  seat 
of  Waltham  Forest  as  being  nearer  London,  the  Chamberlains  are 
commanded,  by  warrant  under  the  Sign  Manual,  to  attend  the 
Justice  seat  and  the  sessions  thereof  with  all  the  writings  and 
records  in  their  charge,  in  such  manner  as  the  same  should  be 
required  by  the  Solicitor  General  and  the  Queen's  Sergeant-at- 
Law. 

In  1670  we  find  an  Order  of  Council  made,  directing  that  the 
proceedings  in  the  Eyre,  4  Ed.  III.,  should  be  delivered  to  Aubrey 
Earl  of  Oxford,  Warden  and  Chief  Justice  in  Eyre  of  the  Forests 
South  of  Trent,  or  that  some  fit  and  proper  person  should  be  sent 
to  attend  therewith  during  the  Justice  seat,  and  that  they  should 
be  returned  again  into  the  Office.  The  then  Keeper  of  the  Records 
considered,  however,  that,  strictly  speaking,  this  order  was  not 
sufficient.  He  states,  in  his  reply,  that  an  order  ought  to  have  been 
made  by  the  Lords  of  the  Treasury;  "yet  in  regard  that  from  the 
"  shortness  of  time  they  could  not  get  such  warrant,  and  rather 
"  that  the  King's  service  should  not  be  neglected,  he  thinks  fit  and 
"  agrees  that  the  records  should  be  delivered  to  one  of  the  messen- 
"  gers  of  the  Receipt  of  the  Exchequer,  to  attend  the  Earl  of 
"  Oxford  with  the  same  at  the  justice  seat." 

RECORDS  OF  PARLIAMENT. 

XVII.  The  Records  of  Parliament  were,  like  the  proceedings  Records  of 
of  the  King's  Courts  or  tribunals,  transmitted  into  this  Treasury. 
In  the  forcer  of  leather  bound  with  iron,  was  deposited  the  ex-  I 
emplification  under  the  Great  Seal,  in  Latin  and  in  Roman,  of  the 
Statute  of  King  Edward,  the  son  of  Henry,  made  at  Gloucester  in 
the  month  of  August  in  the  6th  year  of  his  reign.   This  is  an  im- 
portant entry,  as  showing  that  the  French  or  Roman  text  and  the 
Latin  text  are  of  equal  authenticity.    In  the  same  forcer  was  an 
exemplification  of  the  Statute  of  Merchants,  made  at  Westminster 
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History  and   in  the  13th  year  of  the  reign  of  the  same  king:  and  also  another 

tiieCT?easury  exemplification  of  the  Statute  in  Latin,  from  which  it  should 

of  Records,    appear,  that  the  first  exemplification  was  of  a  French  or  Roman 

Records  of     text:  also  an  exemplification  of  the  Statute  of  "Quia  Emptores"; 

Parliament.    a  copy  of  the  ordinance  "Ne  placitum  de  quo  warranto  alibi 

teneatur,"  &c.  together  with  several  documents  relating  to  the 

confirmation  of  the  Great  Charters.    A  pouch  or  sack  of  canvas 

contained  the  rolls  and  memoranda  of  divers  ordinances  and 

councils  of  Edward  I. 

The  Statutes  of  Wales  were  placed,  as  appears  by  the  Kalendar, 
in  a  wooden  coffer  with  other  records  appertaining  to  the  princi- 
pality; and  in  16  Ed.  II.  the  "Liber  de  Parliamentis  "  was  delivered 
by  Walter  Stapleton,  Bishop  of  Exeter,  into  the  Treasury.  This 
delivery  appears  from  an  entry  upon  the  Pell  Rolls ;  and,  as  the 
book  is  not  mentioned  in  the  Kalendar,  it  proves,  what  we  must 
regret,  that,  however  ample,  it  does  not  afford  a  complete  synopsis 
(Vol.  ni.  p.  183.)  of  the  contents  of  the  Treasury.  This  "Book  of  Parliaments,"  de- 
scribed as  containing  24  quires,  was,  on  the  28th  February, 
31  Ed.  III.,  delivered  to  David  de  Wollore,  the  same  being  to  be 
brought  back  by  him  to  the  Treasurer  and  Chamberlains  before 
Easter  then  next ;  but  whether  so  returned  or  not,  I  have  reason 
to  suppose  that  it  is  the  volume  known  as  the  Vetus  Codex,  con- 
taining proceedings  of  the  Parliaments  of  Edward  I.  and  II.  and 
now  in  the  Tower. 

At  present  there  are  in  the  Treasury  eleven  rolls  of  parlia- 
mentary proceedings  of  the  following  years  of  Edward  I.,  viz.  18, 
19,  20,  21,  22,  23,  26,  28,  29,  30,  33,  and  35,  heretofore  contained 
in  a  bag  of  canvas,  and  which  seem  to  be  the  rolls  and  memoranda 
to  which  the  Kalendar  refers.  The  other  parliamentary  documents 
are  the  following : 

Two  ancient  rolls,  containing  the  Statuta  Walliae,  both  proba- 
bly coeval,  and  being  probably  those  noticed  in  the  Kalendar. 

The  Statute  of  Winchester.  A  bill  or  schedule,  in  a  coeval  hand, 
but  evidently  intended  for  use,  and  not  a  record. 

A  portion  of  the  Rolls  of  the  Parliament  begun  the  2nd  Decem- 
ber 8  Hen.  V. 

The  Act  of  Resumption,  of  28  Hen.  VI. 

Amongst  the  parliamentary  documents  may  be  classed  a  great 
number  of  highly  curious  drafts  of  bills,  either  passed  into  statutes 
in  the  reigns  of  Henry  VII.  and  Henry  VIII.  or  intended  to  be 
passed  or  presented  to  Parliament.  Very  many  of  these  drafts  relate 
to  the  reformation  of  the  church  and  the  establishment  of  the  royal 
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supremacy,  and  have  received  repeated  alterations  and  amend-  History  and 
ments ;  others,  again,  have  the  appearance  of  being  merely  abortive  fh|CTreasury 
propositions  or  theoretical  schemes  for  legislation.  A  considerable  of  Records, 
portion  of  these  drafts  seem  to  have  been  found  amongst  Cromwell's  Records  of 
papers ;  others  were  evidently  intended  for  the  King.  Here  are  also  Parliament, 
several  copies — broadsides — of  the  "  Actedeclaryngetheestablyssh- 
"  ment  of  the  successyon  of  the  Kynges  moste  Roy  all  Majestie  in 
"  the  Imperyall  Crowne  of  this  Realme"  (25  Hen.  VIII.  Cap.  22.) 
printed  by  Bertholet,  and  such  as  were  probably  transmitted  for 
promulgation,  to  the  Sheriffs  throughout  the  kingdom. 

COURT  OF  WARDS  AND  LIVERIES.— COURT  OF 
REQUESTS.— COURT  OF  STAR  CHAMBER. 

XVIII.  The  proceedings  of  the  Court  of  Wards  and  Liveries  court  of 
and  of  the  Court  of  Requests  seem  to  have  been  neglected  and  cast  Liveries, 
aside  after  the  extinction  of  these  Courtsa;  and  being  "improperly  Requests. 

*        *    Star  Chamber. 

placed  and  decaying  in  certain  rooms  in  his  Majesty's  Palace  at 
"  Westminster,"  in  the  custody  of  the  Usher  of  the  Black  Rod, 
they  were,  by  the  Sign  Manual  of  the  1st  September  1732,  removed 
into  this  Treasury. 

The  proceedings  in  these  Courts  corresponded,  in  most  respects, 
with  that  of  the  equity  side  of  the  Courts  of  Chancery  and  Ex- 
chequer, and  their  records  are  of  two  descriptions:  viz. — books,  in 
which  the  various  proceedings  of  the  Courts  are  entered, — and  files 
or  bundles  of  bills,  answers,  depositions,  accounts,  proceedings 
before  the  Master,  and  other  documents  of  a  similar  description. 

The  books  of  the  Court  of  Wards  consist  of  fifty-nine  volumes 
of  books  of  orders  and  decrees,  1  Edward  VI.  to  21  Charles  I.,  the 
proceedings  being  entered,  as  before  remarked,  in  the  same  style 
and  manner  as  the  orders  of  the  Court  of  Chancery;  entries  of  sales 
of  wards  and  contracts  for  marriages,  eighteen  volumes,  5  Henry 
VIII.  to  21  Charles  I.;  entries  of  petitions  and  compositions  for 
wardships,  seven  volumes,  8  James  I.  to  20  Charles  I. ;  certificates 
of  process  issued  by  the  auditors  in  the  reign  of  James  I.,  three 
volumes;  together  with  very  many  other  volumes  of  accounts, 

a  The  Court  of  Wards  and  Liveries,  suspended  by  the  Commonwealth,  was 
formally  suppressed  by  the  statute  which  abolished  the  military  tenures  (12  Car. 
II.  Cap.  24.).  The  Court  of  Requests,  which  in  fact  was  a  committee  of  the  Privy 
Council,  was  declared  an  illegal  court  by  the  judgment  of  the  Court  of  Common 
Pleas  in  the  reign  of  Elizabeth  (4  Inst.  cap.  9.),  but  it  does  not  appear  to  have  been 
entirely  extinguished  until  the  abolition  of  the  Star  Chamber  by  the  statute  of 
the  16  Car.  I.  cap.  9.  [See  Editor's  note  to  page  279  below.] 
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History  and  surveys,  extents,  transcripts  of  inquisitions,  leases,  particulars  of 
tiieCTreasury  dowers,  jointures,  and  other  charges,  as  well  as  the  minute  books  of 
of  Records,  the  registrars.  The  books  of  the  Court  of  Requests  consist  of  the 
CourToT"  orders  and  decrees,  affidavit  and  minute  books,  and  books  of  mis- 
Wards  and  cellaneous  entries,  extending  from  Edward  VI.  to  Charles  I. 
Court  of  Re-  The  bundles  and  files  of  detached  documents  belonging  to  both 


Courts,  which  are  principally  upon  paper,  are  very  numerous,  but 
remain  as  they  were  first  delivered  —  heaped  up  in  stacks  and  piles, 
—  in  a  state  in  which  it  is  not  possible  to  use  or  consult  them.  A 
large  sum  would  be  required  for  the  purpose  of  cleaning  and  bind- 
ing them  :  and  it  is  greatly  to  be  regretted  that  the  needful  supplies, 
without  which  these  records  are  as  so  much  waste  paper,  have  not 
hitherto  been  obtained. 

The  books,  however,  are  for  the  greater  part  quite  fit  for  use. 
Those  of  the  Court  of  Requests1,  which  were  decaying,  have  been 
repaired  and  bound,  and  they  afford  much  valuable  information. 
The  Books  of  the  Court  of  Wards  are  in  every  respect  legal  evi- 
Note  vn.  dence,  and  contain  most  important  proofs  of  descents  and  alliances, 
and  of  the  various  rights  of  property.  With  respect  to  the  Books  of 
the  Court  of  Requests,  doubts  have  been  raised  with  regard  to 
their  legal  admissibility  ;  be  this  as  it  may,  they  are  nevertheless 
fully  available  for  all  points  of  literary  inquiry,  and  they  contain 
an  ample  store  of  materials  for  local  topography  and  family  his- 
tory; but  though  fully  accessible,  they  have  not  hitherto  been  so 
employed. 

Besides  the  transcripts  of  inquisitions  in  the  books  of  the  Court 
of  Wards,  there  is  an  extensive  series  of  duplicates  of  inquisitions 
returned  into  the  Court,  and  from  which  the  transcripts  were 
probably  made.  Very  many  original  title  deeds,  delivered  in  by 
parties  pending  proceedings,  yet  remain  amongst  the  documents  of 
the  Court  ;  these  also  are  of  great  value. 

STAR  CHAMBER. 

star  chamber.  All  the  pleadings  and  proceedings  of  this  Court  which  were  on 
the  file,  that  is  to  say,  the  bills,  answers,  replications,  pleas  and 
demurrers,  together  with  the  depositions,  are  deposited  in  this 
Treasury,  extending  from  the  reign  of  Henry  VII.  to  the  dissolution 
of  the  Court.  They  are  very  numerous,  and  as  important  as  they 
are  extensive  ;  equally  illustrating  public  and  private  history.  They 
are  now  as  they  were  brought  in,  tied  up  in  bundles,  and  cannot  be 
consulted  with  convenience;  it  is,  therefore,  most  desirable  to  bind 
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them  in  volumes,  the  only  form  in  which  they  can  be  preserved  History  and 
and  made  readily  accessible;  and  a  portion  of  the  proceedings  of  jjf scTJPtion of 

e  TT  TTTT    i         i  the  Treasury 

the  reign  of  Henry  VII.  has  been  so  arranged.  of  Records. 

None  of  the  orders  or  decrees  of  the  Court  of  Star  Chamber  are  Sta^ 
to  be  found.   In  the  Report  of  the  Committee  of  the  House  of  Lords,  Chamber 
in  1719,  it  is  stated,  "the  last  notice  of  them  that  could  be  got,  was 
"  that  they  were  in  a  house  in  St.  Bartholomew's  Close,  London," 
and  it  is  much  to  be  apprehended  that  they  have  been  destroyed. 
Anterior  to  the  reign  of  Henry  VIII.  there  are  some  proceedings  in 
suits  by  bill  and  answer  before  the  Council,  analogous  to  those  of 
the  Star  Chamber,  but  it  is  not  entirely  certain  whether  they  be- 
long to  the  Court  properly  so  called. 


DOMESDAY. 

XIX.  The  King's  Treasury  would,  under  any  circumstances,  Domesday. 
be  the  fitting  repository  for  all  surveys  or  extents  of  the  royal  Stlo'Suction 
demesnes;  and  the  series  of  these  documents  commences  with  the 
most  remarkable  documents  of  this  description  now  in  existence 
— the  volumes  of  Domesday. 

Whether  the  Treasury  in  which  the  Domesday  was  first  de- 
posited, may  have  been  at  Winchester  or  at  Westminster,  the 
nature  of  the  custody  was  the  same;  and  the  mode  of  obtaining 
authentic  transcripts  of  the  Book,  by  writs  addressed  to  the 
Treasurer  and  Chamberlains  of  the  Exchequer,  resulted  from  their 
being  the  legal  keepers  of  this,  the  most  ancient  of  our  existing 
records.  The  two  volumes  are  in  excellent  preservation,  though  it 
is  to  be  deplored  that  they  have  been  re-bound  in  russia  leather; 
the  ancient  covers,  brass  bossed  and  brass  cornered,  and  of  massy 
board,  are  however  in  existence,  perfect  and  unimpaired.  There 
would  be  no  difficulty  in  replacing  the  volumes  within  them,  and 
it  is  contemplated  to  perform  this  operation  as  soon  as  a  convenient 
opportunity  shall  offer.  It  is  an  ancient  rule  of  the  Treasury,  that 
the  text  or  writing  of  the  volume  must  never  be  touched  by  the 
finger  or  by  the  paper  of  the  transcriber ;  and  to  this  regulation  the 
good  condition  of  these  volumes  may  be,  in  part,  ascribed. 

Besides  the  original  Domesday,  the  Treasmy  possesses  an 
abridgment,  forming  a  very  beautiful  volume,  apparently  com- 
piled early  in  the  reign  of  Edward  I.  The  handwriting  is  a  fine 
specimen  of  calligraphy;  the  capitals  are  illuminated;  in  the  mar- 
gins of  some  of  the  pages  are  circles  of  gold,  containing  heads  or 
half-lengths  representing  the  chief  tenants  whose  lands  are  therein 

p.  ix.  8 
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History  and  described.  Prefixed,  are  leaves  of  vellum  with  six  illuminations  or 
thrT^ur0/  Pictures  of  incidents  from  the  legend  of  Edward  the  Confessor. 
of  Records.  These  are  in  a  rude  and  singular  style  of  art,  possibly  not  later  than 


Domesday.  ^ne  reign  of  Henry  I.  Peter  le  Neve  has  written  a  note  on  the  fly- 
leaf, in  which  he  states  his  belief  that  the  volume  was  illuminated 
and  transcribed  in  the  reign  of  Henry  VII.  ;  a  most  singular  error 
to  have  been  committed  by  an  antiquary  of  so  much  experience. 


SURVEYS  OF  CROWN  LANDS,  KIRBY'S  QUEST,  COURT  AND 
MANOR  ROLLS,  BAILIFFS'  ACCOUNTS,  &c. 

surveys  of  XX.    The  other  documents,  relating  to  the  territorial  rights  of 

Crown  Lands, 


, 

court  anduest'  ^e  Crown,  and  of  which  the  series  begins,  as  before  mentioned,  by 
Bailiffs  )R°lls'  Domesday,  are  of  the  most  multifarious  description;  commencing 
Accounts,  etc.  with  certificates  of  knights'  fees  in  the  reign  of  Henry  II.  they  extend 
to  the  reign  of  Charles  II.  In  this  place,  therefore,  I  can  only  notice 
a  very  few  particulars.  Thus,  amongst  the  more  ancient  surveys,  is 
an  authenticated  copy  of  the  record  called  "Kirby's  Quest."1  In 
35  Edward  I.  Adam  Kirkeby  or  Kirby,  then  Treasurer,  and  his 
fellows,  made  inquiry,  according  to  the  ancient  custom,  by  inquests 
or  verdicts  of  juries,  concerning  the  tenures  in  capite  throughout 
several  of  the  shires  of  England  ;  and  the  result  of  these  verdicts  or 
inquests  was  a  volume,  which  in  some  respects  is  analogous  to 
Domesday,  inasmuch  as.it  comprehends  all  the  immediate  military 
tenants  of  the  Crown.  It  is  not  sufficiently  known  that  this  and 
numerous  other  documents  of  the  same  class  and  description, 
furnish  the  materials  for  a  connected  history  of  the  land,  and  also 
of  the  occupiers  of  the  land  in  their  several  classes,  from  the  Con- 
quest to  the  abolition  of  the  feudal  tenures.  And,  although  speci- 
ally relating  to  England,  they  nevertheless  greatly  elucidate  the 
general  history  of  the  progress  of  the  society  in  the  European 
commonwealth. 

The  very  numerous  Court  or  Manor  Rolls  in  the  Treasury  are 
interesting,  not  only  to  the  local  topographer,  but  also  as  valuable 
elucidations  of  that  customary  law  which  has  preserved  so  many 
portions  of  the  ancient  policy  of  the  Anglo-Saxons.  And  though 
I  will  not  affirm  that  amongst  them  are  the  oldest  specimens  of 
such  muniments  extant,  yet  I  do  not  recollect  ever  having  seen 
any  so  early  as  the  rolls,  remaining  here,  of  the  manor  of  Ledcombe, 
52  Hen.  III.  The  accounts  of  bailiffs,  receivers,  administers  are  as 
numerous  and  as  valuable  as  the  Court  Rolls.  A  very  important 
portion  consists  of  the  surveys  and  extents  which  were  taken  when 
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lands  became  vested  in  the  Crown,  whether  by  reason  of  forfeiture,  History  and 
nonage,  lunacy,  idiotcy,  or  other  incapacity.    These  records  fre-  {^Treasur 
quently  recite  at  length  the  inquisitions  by  virtue  whereof  the  of  Records. 
Crown  entered  upon  the  property;  in  the  latter  periods,  the  evi-  Surveys  of 
dences  of  title  are  often  fully  set  out.  Land? 

As  branches  of  the  general  series,  may  be  noticed  numerous  Kirby's 


accounts  of  the  Receivers  General  of  the  Revenues  of  the  Prince  of 
Wales,  and  also  of  the  Duchy  of  Cornwall.  Another  very  large  and  Rolls, 
special  branch  of  extents  and  surveys,  relates  to  abbey  lands  at  the  Accounts, 
period  of  the  dissolution,  or  so  long  afterwards  as  they  continued  etc. 
in  the  hands  of  the  Crown. 


INVENTORIES  OF  FORFEITED  AND  OTHER  PROPERTY. 

XXI.    In  the  same  manner  as  the  extents  taken  of  real  pro-  inventories 
perty  which  had  been  seized  into  the  King's  hands,  were  returned  and  other 

J  '  Property. 

into  the  Treasury,  so  were  the  inventories  of  personal  property  to 
which  the  Crown  became  entitled  by  forfeiture,  or  in  any  other 
manner,  placed,  as  of  course,  in  the  same  repository. 

A  very  curious  volume  of  this  description  is  the  inventory  of 
the  goods  of  the  ill-fated  "Duke  of  Ireland,"  and  of  Tresiliaii  and 
others  of  his  party,  as  they  were  appraised  upon  seizure  thereof, 
11  Ric.  II.  A  portion  of  the  spoils  was  applied  by  the  Bishop  of 
St.  David's,  the  Treasurer,  in  payment  of  a  debt  due  to  Sir  Edmund 
de  la  Pole. 

Several  of  the  inventories  relating  to  property  actually  brought 
into  the  Treasury,  will  be  found  in  the  text  of  these  volumes.  The 
indenture  specifying  the  fittings  up  of  the  chapel,  the  hall,  the 
bedchamber,  and  the  ewery  of  Queen  Isabella,  is  so  minute  as  to  (VoL2Qls-  244 
bring  the  whole  scene  before  us.   Not  less  interesting  are  the  par-  359-) 
ticulars  of  her  plate,  as  well  as  of  the  goods  and  chattels  of  Richard 
II.,  as  found  in  the  castle  of  Haverfordwest.    These  include  his 
banners,  amongst  which  we  find  the  mystical  "Vexillum"  of  the 
arms  of  the  Confessor. 

The  inventory,  extent,  and  other  documents  relating  to  the 
seizure  made  of  the  personal  property  of  Robert  de  Gyenne,  show,  (PP.  209, 219.) 
not  merely  the  jewels  and  sideboard  of  a  Bristol  merchant  in  the 
reign  of  Edward  III.,  but  also  the  amount  of  his  outstanding 
securities,  at  least  of  such  portions  as  came  into  the  King's  hands. 
No  less  a  sum  than  £2,280.  10s.  Sd.  was  due  to  this  individual  upon 
statutes  merchant  executed  by  the  various  debtors  whose  names 
are  returned  in  that  extent.  The  multiplication  of  the  total  by 
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pp.  219,  220.) 


twenty,  will  probably  be  rather  under  than  over  the  value  which  it 
represents  in  modern  money. 

The  most  curious,  however,  of  these  inventories,  is  that  which 
was  taken  of  the  spoils  made  by  Jack  Cade,  "otherwise  Mortimer 
the  Traitor,"  exhibiting  a  strange  and  singular  miscellany: — gold 
and  silver  plate,  salt-cellars,  and  dishes ;  chalices  and  sacramental 
vessels  contributed  by  the  churches;  an  "old  vestment  and  a  pair 
of  sheets";  a  primer  with  clasps  of  silver;  remnants  of  velvet  and 
remnants  of  cloth  of  gold ;  a  musk  ball  to  smell  at ;  a  beryll  for  the 
eye;  the  nozell  of  a  candlestick;  a  tankard  without  a  lid;  a  purse 
"wrought  in  the  stool "  with  counters  of  silver,  and  one  hundred  and 
five  pounds  and  fifteen  shillings  ready  money; — the  whole  dis- 
playing in  the  most  graphic  manner  the  complete  swoop  made  by 
Cade  and  his  adherents,  who  neglected  nothing  which  came  in 
their  way. — The  heap  of  plunder  is  laid  before  you. 

The  inventories  of  personal  property  of  later  periods  are  ex- 
tremely numerous,  but  they  particularly  abound  in  the  reign  of 
Henry  VIII.  As  might  be  expected,  the  inventories  of  the  property 
of  Cardinal  Wolsey  hold  a  very  conspicuous  place  amongst  these 
documents.  Nearly  the  same  remark  applies  to  Cromwell's  in- 
ventories ;  they  are  valuable  as  portions  of  the  biography  of  those 
distinguished  personages.  The  inventories  of  the  property  of 
persons  in  inferior  stations  and  walks  of  life, — merchants,  country 
gentlemen,  small  farmers,  and  even  cottagers, — which  exist  in  this 
Treasury  are  scarcely  less  interesting,  as  furnishing  ample  materials 
for  the  history  of  society  in  its  different  grades. 


Private  or 

Family 

Papers. 


PRIVATE  OR  FAMILY  PAPERS. 

XXII.  There  are  in  the  Treasury  great  numbers  of  documents,, 
which  may  perhaps  be  best  designated  by  the  name  of  family 
papers.  They  consist  of  copies  of  wills  and  deeds,  correspondence, 
bills  of  parcels,  vouchers,  and  other  miscellanea.  A  proportion  of 
these  papers  may  probably  have  been  brought  into  court  or  before 
the  masters  pending  proceedings  in  the  Court  of  Wards  and  of 
Requests ;  but  others  seem  to  have  been  brought  in  as  connected 
with  the  property  of  crown  debtors  or  accountants.  These  family 
papers,  which  are  extremely  diversified,  would,  if  examined,  throw 
much  light  upon  private  history:  and  through  private  history, 
upon  the  times  to  which  they  belong. 
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MILITARY  SERVICES—  DOCUMENTS  RELATING  THERETO.  History  and 

description  of 

XXIII.    A  very  important  class  of  the  documents  deposited  the  Treasury 
in  the  Treasury  relate  to  military  services,  the  payments  to  the 
army  and  navy,  and  other  matters  connected  with  the  war  depart- 


ment.    Amongst  others,  they  consist  of  indentures  between  the  Documents 
King  and  the  captains  who  engaged  or  contracted  to  levy  troops 
for  the  service  of  the  King;  warrants  for  the  payment  of  their 
wages  ;  accounts  of  the  paymasters  of  fortresses  and  garrisons  ;  and 
muster  rolls,  of  which  a  few  may  be  particularized: 

The  very  important  roll,  which  has  been  called  the  Roll  of 
Agincourt,  but  which  in  fact  is  the  complete  muster  roll  of  the 
army  of  Henry  V.  The  muster  roll  of  the  "Baron  de  Carew,"  on 
board  the  vessel  called  the  Seint  Esprit,  taken  at  Southampton, 
14th  May,  8  Hen.  V.  A  similar  muster  roll  of  the  "Retinence"  of 
Hugh  de  Courtenay,  Earl  of  Devon,  on  board  the  Grace-Dieu  ;  and 
the  general  roll  of  the  men-at-arms,  captains,  esquires,  valets,  and 
archers  retained  to  proceed  with  the  King,  and  taken  at  South- 
ampton, 6th  May,  8  Hen.  V.  The  retinence  of  John  of  Somerset, 
taken  at  Portsdowne  in  the  county  of  Hants,  18th  July,  21 
Hen.  VI. 

All  these  "  muster  rolls  "  are  in  the  form  to  which  the  name,  still 
employed  in  our  military  nomenclature,  no  longer  applies  ;  that  is 
to  say,  they  are  literally  rolls  of  vellum  or  parchment,  composed  of 
membranes  attached  end  to  end,  narrow  in  the  breadth,  but  of 
several  feet  or  yards  in  length. 

In  the  reign  of  Henry  VIII.  general  musters  of  all  the  "fencible 
men"  were  made  at  different  intervals  in  the  several  counties,  by 
virtue  of  commissions  under  the  great  seal:  and  the  forces  thus 
called  out  were  assessed  to  arms  according  to  their  substance  or 
property:  from  the  cottager  who  could  only  provide  a  staff  and 
sling,  up  to  the  Esquire,  who  was  charged,  in  more  senses  than  one, 
with  all  the  panoply  of  chivalry.  Amongst  other  information 
obtained  from  these  documents  are  the  data  for  a  calculation  of 
the  population  of  England  in  the  rural  districts.  The  array  com- 
prised all  able-bodied  males  between  the  ages  of  sixteen  and  sixty  ; 
and  thus,  by  the  ordinary  rules  adopted  in  statistics,  some  approxi- 
mation may  be  made  to  the  total  number  of  the  population. 

The  accounts  of  the  navy,  which  are  principally  of  the  reign  of 
[enry  VIII.,  are  numerous  and  well  preserved:  and  would,  if 
iiligently  investigated  by  a  competent  inquirer,  afford  very  ample 
laterials  for  the  history  of  naval  architecture. 
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History  and  Nor  are  earlier  documents  illustrating  the  history  of  the  navy 
fheCT?easury  wanting.  Such  is  the  roll  containing  the  whole  expenses  of  the 
of  Records,  fleet  stationed  at  Calais,  8  Ric.  II.,  under  the  command  of  the 
Military  Prior  of  St.  John  of  Jerusalem  and  Thomas  Percy,  Admirals  as 

Services —     weu  of  fae  Northern  as  of  the  Southern  seas,  the  sum  which  on  this 

Documents 

relating         occasion  had  passed  through  their  hands  being  £4,872.  9s.  4d. 

thereto.          Another  roll  of  the  same  class  contains  the  particulars  and  expenses 
of  the  naval  armament  against  Aquitaine,  17  Hen.  VI. 

ACTS  AND  PROCEEDINGS  OF  THE  COUNCIL. 

Acts  and  XXIV.    In  the  Treasury  were  deposited  the  Acts  and  Pro- 

ceedings  of  the  Council.  On  the  29th  October,  28  Henry  VI.,  Ralph, 
, 203.)    Lord  Cromwell,  one  of  the  Chamberlains  of  the  Exchequer,  de- 
livered  into  the  Treasury  four  rolls  of  such  proceedings, — one  roll 

of  the  9  and  10  Hen-  v-  and  the  *>  2>  3> and  4 Hen- VL ;— the  8econd 
pnpvcyec0ounhceii,  roll  of  the  5,  6,  and  7  Hen.  VI. ;— the  third  roll  of  the  8th,  9th,  10th 
p°hr.V'  Pref'  '  and  Hth  of  the  same  King;— and  the  fourth  of  the  12th  and  13th. 
All  which  rolls  were  put  in  a  bag  of  canvas,  remaining  in  a  chest 
over  the  Receipt  of  the  Duchy  of  Lancaster.  These  rolls  are  no 
longer  in  the  Treasury,  but  they  are  unquestionably  existing  in  the 
Cottonian  collection*,  though  not  in  the  shape  of  rolls,  having  been 
cut  up  and  arranged  in  books,  for  the  purpose  of  more  convenient 
consultation.  The  period  when  they  were  abstracted  from  the 
Treasury  cannot  be  ascertained;  but,  had  they  existed  in  Agarde's 
time,  they  would,  I  think,  have  attracted  his  notice,  and  have  been 
specified  in  his  repertory.  In  the  Cottonian  collection  also  are 
other  records  of  the  proceedings  of  the  Council,  including  the  rough 
minute  books,  extending  from  Ric.  II.  to  Hen.  VI.,  and  which  were 
probably  obtained  in  like  manner  from  this  repository.  Some  also 
are  amongst  the  Spelman  papers,  now  in  private  hands. 

Several  bills  addressed  to  the  King  and  Council  are  extant  in 
the  Treasury;  they  are  analogous  to  those  which  were  presented 
to  the  Council  sitting  as  the  Court  of  Requests;  but  it  appears, 
from  various  circumstances,  that  they  were  deposited  here  before 
the  transfer  of  the  proceedings  of  the  last-mentioned  Court  in  the 
reign  of  George  II. 

a  Sir  H.  Nicolas  says,  "The  identity  of  these  records"  (i.e.  the  rolls  he  has 
published  from  the  Cottonian  collection)  "with  those  which  are  mentioned  in  the 
"  annexed  memorandum  is  indisputable."  Upon  this  fact  the  learned  Editor 
grounds  some  sensible  observations  respecting  the  rules  of  evidence  now  adopted 
with  respect  to  records  removed  from  their  original  place  of  deposit,  which  are 
worthy  of  attention. 
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EXCHEQUER  AND  OTHER  REVENUE  ROLLS.  History  and 

description  of 
XXV.   The  Treasury  contains  a  most  extensive  series  of  records  the  Treasury 

relating  to  the  revenue  in  all  its  branches,  domestic  and  foreign, 


and  to  the  business  and  operations  of  the  Exchequer  :  —  Liberate 
Bolls.  The  "great  membranes  or  pells  of  memoranda  "  commonly  Revenue 
called  the  PeU  Rolls.  The  Issue  Rolls.  The  Receipt  Rolls.  The  Rolls- 
"Jornalia"  or  rolls  upon  which,  as  the  name  imports,  the  trans- 
actions of  the  Treasury  were  entered  day  by  day  as  they  arose. 
Accounts  of  the  receivers  of  subsidies  and  tallages.  Rolls  of 
tallages  imposed  upon  the  Jews.  Accounts  of  receivers  of  the 
customs,  as  well  in  England  as  in  Calais,  and  other  ancient  de- 
pendencies of  the  Crown.  Accounts  of  butlerage  and  prisage,  and 
books  of  account  of  the  Treasury,  extending  from  Henry  III.  to 
Charles  II.  Duplicates  of  various  of  these  rolls  are  in  the  Tower, 
and  others  in  the  Pell  Officea.  This  series  of  records  is  of  the  most 
comprehensive  nature,  and  although  offering  many  chasms,  they 
may,  nevertheless,  be  resorted  to  as  the  foundation  for  the  financial 
history  of  the  country. 

In  the  foreign  department  of  the  Treasury  are  included  various 
accounts  of  the  revenues  and  expenditure  of  the  dominions  of  the 
Crown  of  England  within  the  kingdom  of  France  ;  Rolls  of  Seisins, 
Tenures,  Surveys,  Accounts  of  Bailiffs  and  Receivers,  &c.  These 
records,  extending  from  the  reign  of  Edward  I.  to  Henry  VIII.,  and 
appearing  to  be  the  documents  which  de  Brequigny  saw  when 
employed  in  his  researches  in  this  country,  and  to  which  he  de- 
servedly attached  so  much  valueb,  relate  to  Ponthieu,  Gascony, 
Calais  and  its  Marches,  Harfleur,  and  to  many  other  territories  and 
cities  either  possessed  by  the  English  Crown  or  under  temporary 
occupation  by  the  English.  Such  is  the  general  character  of  these 
documents,  which,  whilst  they  furnish  integral  portions  of  English 
history,  are  also  of  the  greatest  value  in  elucidating  the  topography 
of  France,  but,  as  in  similar  cases,  I  can  only  particularize  some 
few  of  the  more  prominent  examples  : 

Great  and  other  rolls  of  the  Norman  Exchequer,  of  the  reigns 
of  Henry  II.,  Richard  I.  and  King  John. 

8  For  a  full  and  interesting  description  of  the  Pell  Records  I  must  refer  to 
Mr.  F.  Devon's  Preface  to  his  curious  and  valuable  translations  and  selections  from 
those  documents;  a  work  which,  I  believe,  we  owe  to  the  exertions  and  zeal  of  the 
Right  Honourable  Sir  John  Newport,  the  present  Gustos  of  the  Pell  Records. 

b  See  the  Preface  to  the  Rotuli  Normanniae,  edited  by  Mr.  Hardy,  in  which  the 
quotation  from  de  Brequigny  will  be  found,  with  much  other  information  con- 
cerning the  subject. 
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These  records,  which  display  the  complete  organization  of  the 
wil1  shortly  be  given  to  the  public  at  the  expense  of  the 
Society  of  Antiquaries,  who  have  been  liberally  aided  by  the  dis- 
interested  zeal  of  a  gentleman  (Mr.  Stapleton)1  singularly  qualified 
for  the  task,  no  less  by  his  industry  and  archaeological  knowledge 
than  by  his  familiar  acquaintance  with  the  local  topography  of 
Normandy. 

Rolls  of  the  accounts  of  the  Receivers  of  Ponthieu,  and  of  the 
Bailiffs  of  Crescy,  Waben,  and  other  Bailliages  of  that  county,  in 
the  reigns  of  Edward  I.  and  Edward  II.  —  Accounts  of  Nicholas  de 
Louthe,  Clerk,  Treasurer,  and  Receiver  of  Ponthieu  and  Montreuil, 
from  the  39th  to  the  42nd  Ed.  III.  in  books,  and  with  the  duplicates 
of  the  Controller. 

These  documents  include  very  remarkable  items  relating  to  the 
repairs  of  the  royal  castles,  expenses  incurred  at  the  Court  of 
France,  and  other  matters  relating  to  the  dependence  of  the 
county  upon  the  Crown  of  France.  The  accounts  of  Nicholas  de 
Louthe  in  particular  contain  the  receipts,  as  well  ordinary  as 
extraordinary,  of  those  domains,  and,  like  the  other  documents  of 
this  description,  give  very  full  details  of  the  monies  expended  upon 
the  buildings.  The  books  are  written  on  vellum  with  neatness  and 
regularity  ;  and  it  may  be  remarked  that  the  ancient  accounts  are 
generally  made  out  with  great  clearness.  The  opinion  of  a  cele- 
brated modern  historian  (M.  Sismondi),  that  in  the  middle  ages 
accounts  were  kept  so  inaccurately  and  rudely  as  to  render  it  im- 
possible for  a  Sovereign  to  understand  the  state  of  his  affairs,  is 
entirely  at  variance  with  the  facts,  as  exemplified  by  these  and 
other  records. 

The  documents  relating  to  Aquitaine  are  no  less  valuable;  in 
many  of  them  will  be  found  the  homage  rendered  to  the  Black 
Prince  when  the  Principality  was  transferred  to  him  by  his 
father. 

A  very  large  roll,  most  carefully  engrossed,  containing  a 
tabular  return  of  the  revenues  of  Aquitaine,  as  neatly  and  as 
regularly  made  out,  as  if  it  were  intended  to  be  brought  before 
Parliament  at  the  present  day. 

The  "Process"  made  upon  the  transfer  of  the  Counties  of 
Tarbes  and  Bigorre  to  Edward  III.,  pursuant  to  the  treaty  of 
Bretigny  ;  —  a  very  remarkable  document  in  the  Proven9al  language, 
and  singularly  illustrative  of  the  great  privileges  and  liberties  en- 
joyed by  the  inhabitants  of  these  provinces. 
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Accounts  of  the  Treasurer  of  Harfleur,  3-7  Hen.  V.  History  and 

These  accounts  contain  a  rental  of  the  Crown  property  in  the  fh|CTreasu°f 
town,  consisting  principally  of  houses,  all  let  to  the  English  resi-  of  Records, 
dents ;  accounts  of  the  monies  received  from  the  Treasury  for  the  Exch     er 
maintenance  of  the  garrison,  and  the  payments  made  accordingly,  and  other 
The  rental  is  very  interesting,  inasmuch  as  it  constitutes  a  species  Rolls, 
of  Harfleur  directory3. 

The  greatest  bulk,  however,  is  furnished  by  the  documents  re- 
lating to  Calais,  Guisnes,  and  the  Marches.  The  importance  of  these 
possessions,  whilst  they  necessitated  a  great  annual  expense,  equally 
required  a  corresponding  degree  of  vigilance  on  the  part  of  the 
government :  and  the  accounts  of  the  receivers  and  treasurers  are 
kept  in  such  a  businesslike  manner  as  to  show  how  strict  a  re- 
sponsibility was  cast  upon  these  officers.  To  these  must  be  added  the 
accounts  of  the  Staple  of  Calais1 ;  amongst  which  will  be  found  many 
very  interesting  particulars  relating  to  the  wool  trade.  All  these 
documents  would  be  of  great  use  in  a  history  of  English  commerce, 
as  well  as  what  may  be  termed  the  colonial  policy  of  ancient  England. 

ROYAL  LIBRARY.— BOOKS  DEPOSITED  IN  THE  TREASURY. 

XXVI.    A  portion,  at  least,  of  the  Royal  Library,  was  deposited  R0yai  Library, 
in  the  Treasury ;  nor  will  this  circumstance  excite  surprise  when  deposited  in 
we  recollect  the  scarcity  of  books  in  the  middle  ages, — a  scarcity 
which,  though  rather  exaggerated  by  modern  writers,  was  yet 
sufficient  to  render  them  objects  of  much  care.    In  the  reign  of 
Edward  II.  some  are  noticed  in  the  Inventory.    The  book  "De  (Vol.  i.pp.  104, 
Regimine  Regum,"  bound  in  red  leather;  the  Rules  of  the  Knights  VOUL  ^  ' 
Templars,  a  little  book ;  the  Life  of  Saint  Patrick,  in  one  quire ;  and 
another  book  or  quire  containing  the  correspondence  of  Thomas  a 
Becket,  probably  the  same  which  is  now  extant.    The  Treasury 

a  The  following  extracts  will  show  how  curiously  the  Harfleur  accounts  illus- 
trate the  ancient  topography  of  the  town: 

De  Willielmo  Garlyng  de  Hampton  pro  firma  cujusdam  domus  voc'  le  Roose 
in  ye  hoope  sibi  dimissa  &c.  a  festo  Sancti  Michaelis  Archangeli  anno  sexto  pro 
uno  anno  p.  C.  sol.  per  annum,  ac  inveniendo  vigiles  nocturnales  secundum  con- 
suetudinem,  &c.,  et  manutenendo  et  reparando  domum  praedictam,  videlicet  pro 
uno  anno  integro  et  uno  quarterio  unius  anni  .  .  .  .650 

De  Johanne  Gore  pro  firma  cujusdam  domus  in  qua  Johannes  Gourney  nuper 
morabatur  sibi  dimissa  &c.  a  festo  Sancti  Michaelis  Archangeli  anno  sexto  prae- 
dicto  pro  uno  anno,  pro  Ixvi.  sol',  viii.  den',  solvend'  ut  supra,  ac  inveniendo  pro 
eadem  vigiles  nocturnales  secundum  consuetudinem,  &c.,  et  manutenendo  et 
reparando  domum  praedictam  sumptibus  suis  propriis  videlicet  pro  quinque 
terminis  434 
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also  contained  a  copy  of  the  Chronicles  of  Roderick  of  Toledo, 
in  green  leather. 

Amongst  these  volumes  also  was  kept  a  "quire"  or  stitched 
book,  described  in  the  Inventory  as  written  in  "a  language  un- 
known to  the  English,"  and  which  thus  begins  "Edmygaw  douit 
duyrmyd  dinas"  The  language  is  obviously  Celtic,  and  one  of  the 
most  learned  of  our  Cymric  antiquaries  considers  it  as  showing 
that  the  original  was  a  poetical  composition,  probably  of  the 
twelfth  or  thirteenth  century,  and  that  the  verse,  which  should 
be  read  as  follows,  signifies — " Edmygav  (I  will  honor)  Ddovydd 
(the  Deity)  dwyrinnydd  (the  upholder)  dinas  (of  the  city)." — Yet  in 
opposition  to  this  version,  I  must  not  conceal  the  fact,  that  another 
authority  has  favoured  me  with  a  translation  in  which  only  one 
word  agrees  with  the  preceding;  the  second  interpretation  being 
to  the  following  tenor:  "Edmygau  (solemnity)  donit  (that  over- 
spreads) du  (gloom)  yn  (opposite)  myd  (a  circular  enclosed)  dinas 
(city)."  Such  are  the  expositions  of  those  who  well  understand 
the  ancient  British  language.  If  a  conjecture  might  be  offered  by 
one  who  confesses  that  he  does  not,  I  should  say  that  the  book, 
seized  perhaps  by  Edward  I.,  probably  consisted  of  those  Bardic 
prophecies  by  which  the  Britons  have  been  so  often  excited  against 
the  Saxon  invader.  The  Treasury  also  contained  other  various 
quires  and  rolls  in  the  Welsh  language, — "valde  extranei,"  all  of 
which  have  been  long  since  lost;  and  the  notice  of  them,  like  that 
of  the  Chronicle  of  England  found  in  the  Abbey  of  Aberbrothock, 
only  remains  to  stimulate,  without  satisfying,  our  curiosity. 

On  the  26th  November  6  Hen.  VI.  the  Deputy  Treasurer  re- 
ceived five  volumes,  to  be  carefully  kept  in  the  Treasury;  viz.  the 
entire  Bible,  a  separate  copy  of  the  Book  of  Chronicles,  a  treatise 
on  the  Conception  of  the  Virgin  Mary,  a  Compendium  of  Theology, 
and  the  "Libellus  de  emendatione  vitas,"  all  of  which,  in  the 
following  year,  were  delivered  to  the  monastery  of  Shene. 

On  the  llth  July,  12  Hen.  VI.,  the  Treasurer  and  Chamberlains 
delivered  out  of  the  Treasury  to  William  Toly,  Secretary  of  the 
Cardinal  of  England,a  book  called  "Egesippus,"  and  another  book 
called  "Liber  de  observancia  Papae,"  which  the  said  William  Toly 
was  bound  to  return  or  restore  on  the  21st  October  then  next.  He 
does  not,  however,  appear  to  have  fulfilled  his  engagement  till  the 
25th  January  following,  when  the  books  were  placed  in  the  chamber, 
or  perhaps  press,  over  the  Receipt,  with  the  other  books.  After- 
wards the  same  books  were  lent  again  to  William  Toly,  for  a  year 
and  a  half,  by  special  command  of  the  Treasurer  of  England. 


Ancient  Kalendars  and  Inventories  123 

On  the   15th  July,  13  Hen.  VI.,  Ralph,  Lord  Cromwell,  as  History  and 
Treasurer,  and  the  Chamberlains  of  the  Exchequer,  by  advice  and  fhl^easu 
assent  of  the  Lords  of  the  Council,  delivered  to  Richard  Caudrey,  of  Records. 
Master  of  King's  College1  in  the  University  of  Cambridge,  divers 


books  of  the  Civil  Law  to  be  kept  in  the  college  so  long  as  it  Library, 
should  please  the  King,  as  appeared  by  an  indenture  thereof  made,  deposited 
and  which  remained  in  the  hanaper  of  Easter  Term  in  that  year ;  i2  the 
which  books  were  afterwards,  by  writ  of  Privy  Seal  dated  2nd  July, 
18  Hen.  VI.  directed  to  continue  in  the  college  for  ever.  And  about 
the  same  time  the  Lord  Cromwell  took  out  of  the  Treasury,  two 
volumes  of  chronicles  late  belonging  to  Henry  V.,  and  which  were 
afterwards  delivered  to  the  Master  of  King's  College  by  the  Lord 
Treasurer. 

There  are  now  in  the  Treasury  a  great  number  of  manuscripts : 
the  majority  belonging  to  the  time  of  Henry  VIII.,  some  treating 
upon  politics,  upon  commerce,  or  upon  law,  but  principally  upon 
matters  of  religion.  Of  these,  as  a  catalogue  raisonne  of  all  the 
manuscripts  in  the  Treasury  is  now  in  contemplation,  I  shall  not 
speak  further  in  this  place,  but  dismiss  them  with  the  remark,  that 
many  of  them  seem  to  have  been  intended  for  the  use  of  Henry  VIII. : 
and  that  they  show,  in  a  very  striking  manner,  the  active  spirit  of 
investigation  excited  by  the  great  changes  which  were  then  taking 
place  in  the  ecclesiastical  policy  of  the  realm. 

BLACK  BOOK  OF  THE  EXCHEQUER2. 

XXVII.    As  part  of  the  original  stock  or  library  of  the  Treasury  Black  Book 
we  may  reckon  the  volume,  termed  the  "Black  Book,"  from  the  Exchequer. 
colour  of  its  ancient  binding;  well  known  by  that  name,  but  of 
which  no  accurate  synopsis  has  hitherto  been  published;  and  I 
therefore  subjoin  the  following  summary: 

1.  A  table  or  perpetual  kalendar  for  finding  the  Dominical 
Letters,  &c.  from  the  year  1184,  about  which  time  it  seems  to  have 
been  made,  to  the  year  1688;  Memoranda  for  lunar  calculations, 
&c.  (p.  1). 

2.  A  kalendar  or  almanac  for  the  twelve  months  of  the  year, 
in  which,  at  various  periods,  short  notices  or  memoranda  have 
been  introduced  of  remarkable  occurrences,  such  as  births  and 
deaths  of  kings,  battles,  appointments  of  Treasurers,  Chamber- 
lains, and  other  officers  of  the  Exchequer,  &c.  From  the  colour  of 
the  ink,  the  character  of  the  handwriting,  and  other  similar  cir- 
cumstances, these  entries  appear  to  be  coeval  with  the  events 
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History  and  which  they  commemorate.  The  earliest  passages  so  interpolated 
th?Tr<»sury  relate  to  tne  battles  of  Lewes  and  of  Evesham  ;  thus  proving  that 
of  Records,  the  kalendar  was  written  before  these  conflicts:  the  latest  incident 
Black  Book  thus  noticed  is  the  battle  of  Branxton  Moor  (pp.  2-8). 


3.  Drawings  in  outline,  apparently  coeval  with  the  kalendars  ; 
viz.  the  Eagle,  the  emblem  of  St.  John;  the  Bull,  the  emblem  of 
St.  Luke;  an  Angel,  the  emblem  of  St.  Matthew;  and  a  winged 
Lion  the  emblem  of  St.  Mark,  accompanied  by  verses  from  the 
several  gospels.    It  is  possible,  that  these  representations  and 
verses  were  used  for  the  purpose  of  administering  an  oath,  as  upon 
the  gospels.   In  the  cabinet  of  M.  Baudot  at  Dijon  I  saw,  in  1815, 
a  volume,  if  it  can  be  so  called,  consisting  of  four  wooden  tablets, 
containing  paintings  or  representations  of  the  Evangelists,  to- 
gether with  the  initial  verses  of  each  gospel,  upon  which  the 
ancient  Dukes  of  Burgundy  took  the  oath  of  inauguration.  Tablets 
of  the  same  description  are  still  used  for  the  purpose  of  administer- 
ing the  oaths  in  some  of  the  London  companies  (pp.  8,  9). 

4.  Drawings  in  outline  of  the  Crucifixion,  the  Virgin  and  Child, 
St.  Michael,  &c.  with  miscellaneous  entries  of  writs  and  other 
documents  relating  to  the  Exchequer,  —  Latin  and  English  verses, 
and  proverbial  or  rhythmical  lines,  generally  very  idle  (pp.  10-17). 

5.  The  tract  commonly  known  as  the  "  Dialogus  de  Scaccario." 
It  is  the  tradition  of  the  Office  that  this  manuscript  is  the  original 
autograph  of  Gervase  of  Tilbury,  but  this  opinion  is  evidently 
without  foundation  (pp.   18-45). 

6.  Oath  of  the  TeUer  of  the  Exchequer  (p.  46). 

7.  Oath  of  the  Messenger  of  the  Exchequer  (p.  46). 

8.  Survey  of  the  manor  of  Istle  worth  or  Isle  worth,  taken  by 
order  of  the  Treasury  "mense  Maii  anno  xliii10  (Ed.  III.)  "  (p.  46  6). 

9.  16  July,  50  Ed.  III.  Deed  of  sale  made  by  Adam  de  Burs- 
combe  to  the  Treasurer  and  Chamberlains,  on  behalf  of  the  King, 
of  timber  at  Body  ham,  to  be  employed  at  Calais  (p.  47). 

10.  Admissions  of  Chamberlains,  Tellers,  and  Clerks  of  the 
Pells,  in  the  reign  of  Henry  VI.  and  Edward  IV.  (pp.  47,  48). 

11.  More  rhymes  and  other  idle  verses  (p.  49). 

12.  Tables  for  the  calculation  of  salaries  by  the  half  year, 
quarter,  week  and  day,  apparently  for  the  reign  of  Edward  II. 
(pp.  49  6-56). 

13.  Numerous  miscellaneous  entries  relating  to  the  Receipt  of 
the  Exchequer,  admissions  of  Chamberlains,  Tellers,  Clerks  or 
writers  of  the  Pells,  searchers,  messengers,  and  of  deputies  in  the 
various  offices,  orders  of  court,  writs,  deliveries  of  cocket  and  other 
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seals,  and  other  memoranda  of  a  similar  description,  extending  History  and 
from  19  Ed.  II.  to  the  year  1715.    Some  original  instruments  are  ^q^SS^ 
also  inserted,  or  annexed  to  the  leaves  (pp.  56  6-103).  of  Records. 

The  second  part  of  the  Liber  Niger  is  a  modern  volume,  con-  Black  Book 
taining  entries  of  appointments  of  Treasurers  and  Chamberlains  °f  the 
and  other  officers,  orders  of  court  concerning  tallies,  and  other 
notices  relating  to  the  Receipt  of  the  Treasury  from  the  year 
1698;  the  last  entry  being  the  appointment  of  the  present  Keeper 
of  the  Records. 

THE  REGISTERS  OR  BOOKS  OF  REMEMBRANCE. 

XXVIII.   The  very  valuable  and  important  registers, — which  The  Registers 
in  the  Memoranda  are  designated  as,  the  two  books  bound  in  wood  Remem- 
and  covered  with  red  leather,  and  called  the  Books  of  Remem-  (Vol.  //.' 
brance,   otherwise    the   Registers, — also  remain  as  part  of  the PP' ' 
Treasury  library.  They  appear  to  have  been  framed  in  the  earlier 
part  of  the  reign  of  Edward  I.,  this  fact  being  collected  partly  from 
the  handwriting  and  partly  from  the  instruments  entered  therein. 
These  volumes  are  in  folio,  written  with  great  care;  and  are 
evidently  intended  as  the  commencement  of  a  regular  and  con- 
tinuous register  of  public  documents,  but  principally  of  those 
relating  to  foreign  affairs  and  to  the  transactions  of  the  dependencies 
of  the  English  Crown.  This  plan,  however,  was  not  continued,  and 
several  blank  leaves  yet  remain  in  the  volumes.    They  contain  as 
follows : 

VOL.  A. 

1.  Full  tables  of  contents,  specifying  also  the  chests  or  other 
places  in  which  the  originals  of  the  documents  transcribed  in  the 
book  were  deposited,  together  with  drawings  of  the  signs. 

2.  Papal  bulls  relating  to  the  grant  of  the  tenths  of  ecclesias- 
tical benefices  for  the  recovery  of  the  Holy  Land  (pp.  i-28). 

3.  Papal  bulls  relating  to  Guido  and  Aymeric  de  Montfort, 
dispensations  and  authorities  for  the  confirmation  of  prelates; 
monitions  addressed  to  the  Kings  of  Scotland  and  the  Princes  or 
Kings  of  Wales  for  the  observance  of  their  fealty  and  obedience; 
excommunications  of  the  King's  enemies;  and  also  concerning 
other  public  affairs  (pp.  33-89). 

4.  Documents  relating  to  the  disputes  between  Hugh  de 
Luzignan  Count  of  March  and  Angouleme  and  Henry  III.   These 
are  inserted,  probably  by  error,  amongst  the  preceding  bulls ;  but 
the  misarrangement  was  noted  by  the  maker  of  the  ancient  tables 
of  contents  (pp.  77-81  6). 
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History  and         5.    Documents  relating  to  the  marriage1  of  John,  son  of  the 

^!c£P£^fDuke  of  Brabant,  Lorraine  and  Limburgh,  with  Margaret  the 

of  Records,    daughter  of  Edward  I.  (pp.   117,  125). 

The~~  6.    Powers,  &c.  relating  to  the  treaty  for  the  marriage  of  the 

Registers  or  Maid  of  Norway  (pp.  127,  128  6). 

membrance. "  7-  Chirographs,  contracts,  articles,  and  other  documents  re- 
lating to  the  marriages  between  Johanna,  daughter  of  Henry,  King 
of  Navarre,  Count  of  Champagne  and  Brie,  and  a  son  of  Edward  I., 
and  between  John,  the  eldest  son  of  Florence,  Count  of  Holland  and 
Elizabeth  daughter  of  Edward  I.  (pp.  129  6-132  6). 

8.  Papal  bulls  and  legatine  letters,  powers,  contracts,  &c.  re- 
lating to  the  marriage  between  Alphonso  son  of  Peter,  King  of 
Arragon  and  Eleanor  the  daughter  of  Edward  I.  (pp.  133,  143). 

9.  Continuation  of  the  documents  relating  to  the  treaty  for 
the  marriage  of  the  Maid  of  Norway  (pp.  149-156). 

10.  Grants  of  lands  and  tenements  and  other  conveyances  and 
assurances  made  to  the  Crown;  Obligations  from  ecclesiastical 
persons  and  communities  for  the  performance  of  obits  and  masses ; 
Extents  of  towns  and  manors,  &c. ;  Obligations  and  securities  for 
the  payment  of  monies  to  the  King ;  Receipts  and  acquittances  for 
pensions,   annuities,   and  other  gratifications  granted  by  him; 
Grants  of  aids  and  subsidies ;  Institutions  to  pieces  of  ecclesiastical 
preferment;  Obligations  of  fealty  and  homage,  and  other  mis- 
cellaneous documents  (pp.  205-243). 

11.  The  process  of  the  dispute  or  controversy  between  the 
Bishop  of  Winchester  and  the  Monastery  of  St.  Swythin's  Church 
or  Cathedral,  in  relation  to  the  election  of  the  Prior  of  the  house, 
and  other  documents  relating  to  the  Priory  (pp.  248-253). 

12.  Constitutions   made   by   John  Peckham,  Archbishop  of 
Canterbury  in  the  Council  held  at  Reading.   These  constitutions 
have  been  printed  by  Wilkins  from  other  sources;  but  this  text, 
which  does  not  seem  to  have  been  known  to  him,  affords  some 
corrections  (pp.  256-258). 

13.  Award  made  by  Richard,  King  of  the  Romans  concerning 
the  manner  in  which  the  Earl  of  Gloucester  is  to  proceed  to  the 
Holy  Land,  &c.  (pp.  258  b,  259). 

14.  The   Statute   of  Westminster;   the   Statute    "pro   Mer- 
catoribus";  the  Statute  of  Gloucester,  in  Latin  and  "in  Gallico" 
(pp.  160-1786). 

15.  Miscellaneous  documents  of  different  classes.   The  will  of 
Edward  I.  made  at  Acre;  papal  bulls  and  other  documents  re- 
lating to  the  liberation  of  Aymeric  de  Montfort;  inquisitions  con- 
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earning   the   parks   of   Freemantle   and   Howden;   leagues   with  History  and 

Castille;  letters  from  the  English  Prelates  concerning  the  war  thfxrasur 

against  the  Welsh  (pp.  308-314).  of  Records. 

16.    Documents  relating  to  Wales,  concerning  the  principal 


transactions  with  the  Welsh  Princes  during  the  reigns  of  Henry  Registers  or 
III.  and  Edward  I.;  submissions,  homages,  and  obligations;  ad- 
monitory  and  other  letters  and  communications  from  the  English 
Prelates  in  relation  to  the  Welsh  wars;  subsidies;  advances  and 
payments  of  monies  on  account  thereof.  This  division  of  the 
registers  has  evidently  been  compiled  with  much  attention  (pp.  327 
-4156). 

17.  Ireland.  Grants  of  the  seignory  of  Ireland,  of  the  cities  of 
Dublin  and  Limerick,  &c.  made  by  Henry  III.  to  Edward,  then 
his  eldest  son  ;  letters  and  obligations  from  the  Prelates  of  Ireland 
and  others;  King  John's  letter  declaring  the  reasons  of  his  pro- 
ceedings against  William  de  Breosa  (pp.  416-420  6). 

18.  Norway.    Treaties  of  peace;  Engagement  to  deliver  up 
Guy  de  Montfort  (pp.  442-4446). 

VOL.  B. 

1.  Full  tables  of  contents,  as  before. 

2.  Treaties  and  other  diplomatic  documents  passed  between 
the  Kings  of  France  and  England,  including  the  award  made  by 
St.  Louis,  annulling  the  provisions  of  Oxford  (pp.  1-10). 

3.  Letters  from  the  Count  of  Savoy,  the  Magistrates  of  various 
towns  in  Ponthieu,  &c.  (pp.  17,  19  6). 

4.  Documents  headed  "Francia"  being  principally  letters  of 
homage,  and  acknowledgments  for  payments  of  money;  but  in- 
cluding some  instruments  of  a  different  description,  and  not  corre- 
sponding with  the  Rubric,  such  as  a  safe-conduct  granted  by 
Florence,  Earl  of  Holland,  &c.  (pp.  23-27  6). 

5.  Deed  of  covenant  entered  into  by  Edward,  then  the  eldest 
son  of  the  King  of  England,  and  St.  Louis,  for  the  repayment  of 
the  monies  which  the  latter  had  agreed  to  advance  in  aid  of 
Edward's  pilgrimage  to  the  Holy  Land,  and  further  documents 
relating  to  the  same  and  other  pecuniary  transactions  (pp.  33- 
37). 

6.  Another  head  or  division  containing  Letters  of  safe  -conduct 
granted  by  Philip  IV  ;  Treaty  respecting  Agen  ;  Correspondence  and 
treaties  with  Florence,  Count  of  Holland;  Treaties  and  other 
diplomatic   instruments   relating    to    truces    with    Castille,    &c. 
(pp.  41,  526). 
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History  and         7.    Documents  relating  to  the  truces  between  King  Philip  of 
tt|CT?e^u°y  France  and  Alphonso,  King  of  Arragon  (pp.  57-61  b). 
of  Records.          8.    Treaties  between  Edward  I.  and  Guy,  Count  of  Flanders 
The~~  (PP-  65-686). 

Registers  or         9.    Instruments  relating  to  the  treaty  concluded  at  Tarrascon 
membrance.    between  Alphonso,  King  of  Arragon  and  Charles,  King  of  Sicily 
(pp.  73-77). 

10.  Letters,  bulls,  proposals,  &c.  relating  to  the  liberation 
from  prison  of  the  Prince  of  Salerno.   He  had  been  made  captive 
by  the  King  of  Arragon  (pp.  89-106  6). 

11.  Letters,  treaties,  papal  bulls,  and  other  documents  re- 
lating to  other  affairs  of  Arragon  and  Sicily  (pp.  11 3- 126  6,  129- 
142  6,  144^159). 

12.  Instruments  relating  to  Gascony,  principally  of  the  reigns 
of  John  and  Henry  III.;  homages;  pleas  and  other  judicial  pro- 
ceedings; grants  of  privileges;  assizes,  &c.  (pp.  160-171,  172-181  6, 
188-194). 

13.  Charters  of  Oleron,  surrendered  by  the  community  on 
account  of  their  trespasses  (pp.  196-200  b). 

14.  Privileges   granted   to   the   Bastida   of   Valence   in   the 
Agennois  (pp.  204,  2056). 

15.  Grants  of  lands,  demesnes,  wardships,  escheats,  &c.  made 
by  Henry  III.  to  Edward  I.,  as  well  in  England  and  Wales  as  in 
parts  beyond  the  seas  (pp.  212-216  6). 

16.  Documents  relating  to  Gascony  (pp.  220-248,  252,  254  6, 
260,  265  6,  268-272). 

17.  Documents  relating  to  Gascony,  and  also  to  Ponthieu,  the 
Agennois,  &c.  (pp.  276-286,  290-296,  298-3136,  317-3336). 


ROYAL  WILLS1. 

Royai  wills.  XXIX.  In  the  Treasury  were  deposited  the  royal  wills,  which 
do  not  appear  to  have  been  considered  as  requiring  probate  in  the 
ecclesiastical  courts,  whether  in  the  earlier  or  the  later  periods  of 
our  history.  When  Bishop  Stapleton  compiled  his  Kalendar,  the 
Treasury  contained  the  following  testamentary  documents : 

A  transcript  of  the  will  of  Henry  II.  This  transcript  is  no  longer 
extant;  and  our  knowledge  of  the  will  is  derived  from  the  copy 
preserved  in  the  Red  Book  of  the  Exchequer. 

Original  will  of  Edward  I.,  made  before  his  accession  to  the 
Crown,  the  testator  being  described  in  the  Kalendar  as  "Edwardus 
"primogemtus  Domini  Regis  Henrici  tercii."  It  is  dated  at  Acre 
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in  the  fifty-sixth  year  of  his  father's  reign.   This  will  is  now  lost,  History  and 
but  a  copy  is  entered,  as  before  mentioned,  in  the  Register ;  and  it  description  of 
is  therein  stated  to  be  deposited  in  the  forcer  bound  with  iron,  and  Of  Records.17 
marked  with  the  sign  of  an  Index  or  Hand.  _ 

Ixoyal  Wills. 

Furthermore,  a  transcript  of  a  will  of  Edward  I.  without  date, 
and  two  original  wills  of  the  same  Sovereign,  both  indented,  and 
made  under  the  Great  Seal  and  the  seal  of  his  executors,  who  thus, 
according  to  the  ancient  practice,  signified  their  acceptance  of  the 
trust:  all  those  instruments  are  lost.  The  table  of  contents  of  the 
register  further  notices  another  will  of  Edward  I.,  made  at  Ghent 
in  Flanders  in  the  twenty-sixth  year  of  his  reign,  which  was  also 
deposited  in  the  before -mentioned  "forcer."  But  this  document 
has  shared  the  fate  of  the  others,  and  can  no  longer  be  found ;  nor 
has  any  copy  been  preserved,  for,  although  it  was  evidently  in- 
tended that  the  will  should  have  been  entered  in  the  register,  the 
pages  to  which  the  table  refers  are  left  blank  by  the  neglect  or 
inattention  of  the  transcriber. 

The  will  of  Richard  II.  was  deposited  in  the  Treasury  in  the  last  (/0/.  //.  Pf  58^ 
year  of  his  reign,  in  a  certain  hanaper  marked  with  the  Hand  or 
Index,  and  placed  in  the  great  chest  bound  with  iron  in  the  Trea- 
sury in  the  Abbey  of  Westminster.    This  document,  dated  the 
16th  April  1399,  yet  continues  in  the  Treasury.  It  is  authenticated 
by  the  Great  Seal,  the  Privy  Seal,  the  Privy  Signet,  and  lastly  by 
the  Sign-Manual — "Richard  le  Roy"; — Richard  II.  being  (as  far 
as  has  been  hitherto  ascertained)  the  first  of  our  Sovereigns  who 
employed  this  mode  of  authentication.  There  are  only  three  Sign-  See  below, 
Manuals  of  Richard  II.  extant,  two  of  which  are  in  this  respository.  p>  I3° 

Will  of  Henry  V.  This  will,  dated  21st  July  1417,  is  made  by 
indenture.  The  Great  Seal  and  the  seal  "  which  I  use  in  the  govern- 
"  ance  of  mine  heritage  of  Lancaster,"  are  affixed  thereto;  and  it 
was  further  closed  under  the  Privy  Seal,  and  subscribed  with  the 
King's  hand.  All  the  seals  are  lost :  but,  in  other  respects,  the  will  is 
in  good  preservation. 

Will  of  Henry  VII.,  made  at  Richmond  30th  March  1509.  This 
will  is  superscribed  and  subscribed  with  the  Sign-Manual.  The 
Great  Seal  is  appended  as  well  as  the  Privy  Seal,  and  on  the  dorse 
of  the  latter,  the  Privy  Signet  is  impressed  as  a  counter  seal, — a 
practice  common  enough  in  France,  but  of  rare  occurrence  in 
iglish  diplomacy.  The  signet  of  "the  Eguell  (i.e.  the  Eagle)  in 
"  our  owne  custody"  was  also  appended,  but  the  seal  is  lost.  The 
itself  is  written  upon  vellum,  bookwise,  and  has  sustained 
tuch  injury.  It  has,  however,  been  carefully  repaired. 

p.  ix.  9 
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Will  of  Henry  VIII.,  dated  at  Westminster,  30th  November 
1546,  "signed  with  our  hand  in  our  palace  of  Westminster,"  and 
with  the  memorandum  indorsed  of  the  enrolment  thereof  in  the 
Court  of  Chancery: — "Irror  in  dors'  claus'  Cancellar'  Dni  firi  Regis 
"  Edwardi  Sexti  de  anno  regni  sui  primo." 

The  enrolment  of  the  will  has  been  cancelled,  and  the  instru- 
ment itself  disallowed  by  the  legislature  and  the  nation.  The 
assertion,  however,  that  the  signature  or  Sign-Manual  was  pro- 
duced by  the  stamp  employed  by  Henry  VIII.  is  evidently  in- 
correct, as  may  be  seen  by  comparison  with  an  impression  from 
the  stamp  which  is  kept  with  the  will  for  that  purpose;  and  the 
infirmities  which  compelled  the  King  to  abstain  from  the  fatigue 
of  using  his  pen,  in  affixing  the  Sign-Manual  to  documents  of  less 
importance,  may  account  for  the  difference — if  there  be  any, — 
between  this  signature  and  those  concerning  which  no  doubts  have 
been  raised.  But  I  must  confess  that  I  cannot  discover  any  varia- 
tion, excepting  such  as  may  have  resulted  from  the  hardness  of  the 
quill,  or  the  position  and  sufferings  of  the  Monarch,  recumbent 
upon  his  dying  bed.  The  epithet  of  "mean"  applied  to  the  general 
character  of  the  writing  of  the  will,  by  those  who  would  reject  the 
documents  as  spurious,  is  entirely  gratuitous,  for  it  is  transcribed 
in  the  usual  current  handwriting  of  the  time.  If  the  chief  signature 
be  a  forgery,  the  signatures  of  the  eleven  witnesses  must  be  equally 
supposititious,  and  the  care  taken  to  cancel  the  enrolment,  rather 
argues  in  favour  of  the  authenticity  of  the  document.  The  will 
has  been  recently  carefully  repaired,  and  bound  as  a  book.  It  was 
previously  rolled  up  and  placed  in  a  case  in  the  shape  of  a  hollow 
staff,  which,  as  appears  from  an  ancient  inscription,  had  previously 
contained  Alfonso's  Golden  Bull ;  and  it  is  the  tradition  of  the  office 
that  it  was  so  deposited  for  the  purpose  of  concealment. 


MATRIMONIAL  ALLIANCES. 

XXX.  The  documents  relating  to  the  matrimonial  alliances 
of  the  Sovereign  and  the  members  of  the  Royal  Family,  appear 
from  Bishop  Stapleton's  Kalendar,  to  have  formed  part  of  the 
original  stock  of  the  Treasury,  and  the  memoranda  show  how  they 
were  deposited  from  time  to  time.  Of  these,  very  many  yet  remain, 
all  objects  of  great  curiosity.  Such,  for  instance,  are  the  instruc- 
tions given  by  Richard  II.,  dated  the  26th  of  January  in  the 
nineteenth  year  of  his  reign,  upon  his  intended  marriage  with 
Isabel  of  France,  and  the  Sign-Manual  subscribed — "le  Roy  R." 
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— is,  as  I  have  before  mentioned,  another  of  the  three  earliest  royal  History  and 
autographs  in  existence ;  the  third  is  in  the  Museum.  theTreasur 

The  documents  relating  to  the   divorces  and  marriages  of  of  Records. 
Henry  VIII.  form  a  group  of  singular  interest:  they  consist  of  the  Matrimonial 
following  instruments :  Alliances. 

The  testimonial  of  the  Archbishops  and  Bishops,  1  Feb.  1529, 
declaring  the  expediency  of  referring  the  question  of  the  validity 
of  the  marriage  with  Queen  Katherine  to  the  Papal  See. 

The  special  licence  and  dispensation  granted  by  the  Archbishop 
of  Canterbury  upon  the  marriage  of  Henry  VIII.  with  Jane  Seymour, 
they  being  related  in  the  third  degree.  Dated  at  the  "  Manor  of 
"Lambeth"  19  May  1536. 

The  notarial  instrument,  29  July  1540,  containing  "the  de- 
"  claration  of  the  Duke  of  Suffolk,  Lord  Great  Master  of  the  King's 
"  Majesty's  Household,  of  the  Earl  of  Southampton,  Lord  Privy 
"  Seal,  and  of  Sir  Thomas  Wriothesley,  Knight,  one  of  His  Grace's 
"  Principal  Secretaries,  touching  certain  their  proceedings  with  the 
"  Lady  Anne  of  Cleves,"  and  by  which  she  abandoned  her  matri- 
monial rights.  This  very  curious  document  is  a  book  of  vellum, 
very  fairly  written.  Every  page  is  signed  by  the  commissioners, 
and  their  seals  are  appended. 

The  testimonial  of  the  declaration  made  by  Anne  of  Cleves, 
that  she  submits  the  validity  of  her  marriage  to  the  judgment, 
examination,  and  determination  of  the  whole  clergy  of  the  realm, 
llth  Feb.  1540,  under  the  hands  and  seals  of  the  Duke  of  Suffolk, 
the  Earl  of  Southampton,  Sir  Thomas  Wriothesley,  and  Sir 
Richard  Rich,  Chancellor  of  the  Court  of  Augmentations. 

The  special  licence  granted  by  the  Archbishop  of  Canterbury 
upon  the  marriage  of  Henry  VIII.  with  Katherine  Parr,  therein 
described  as  "Katherine  Latymer,  widow  of  the  Lord  Latymer." 
It  is  in  the  usual  form,  dispensing  with  the  publication  of  banns; 
showing  that  the  King  was  considered  as  being  under  the  same  law 
as  the  subject.  Given  under  the  seal  of  the  Faculties,  10th  July 
1543. 

And,  lastly,  a  very  full  protocol  or  certificate  of  the  celebration 
and  solemnization  of  the  marriage,  drawn  up  and  attested  by 
Richard  Watkyns,  the  King's  "  Prothonotarius "  12th  July  1543. 


EXPENDITURE  AND  HOUSEHOLD  OF  THE  SOVEREIGN. 
XXXI.    The  documents  relating  to  the  various  branches  of  the  Expenditure 
expenditure  of  the  Court  and  the  Sovereign,  constitute  a  class  con-  hold  of  .the 
nected  with,  and  in  some  cases  included  in,  the  general  rolls  of  the 
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Exchequer;  but  in  general  they  are  reducible  to  distinct  heads,  of 
which  the  following  is  a  brief  enumeration : 

First,  are  those  relating  to  the  royal  edifices.  Amongst  the 
earliest  of  these  documents  may  be  noticed  the  rolls  of  the  expenses 
of  building  and  repairing  the  castles1  of  Edward  I. — Con  way, 
Caernarvon,  Beaumaris,  &c.,  in  Wales;  and  in  such  accounts  re- 
specting these  very  interesting  buildings  continue  throughout  the 
reigns  of  Edward  I.,  II.  and  III.  Very  numerous  other  documents 
relating  to  public  and  private  edifices,  accounts  of  expenses  of 
their  construction,  as  well  as  surveys  of  their  state  and  condition, 
are  extant  in  the  Treasury;  but  they  principally  abound  in  the 
reign  of  Henry  VIII.  In  the  accounts  of  Hampton  Court  and  Oat- 
lands,  which  are  made  up  with  the  greatest  minuteness,  the  ex- 
penses of  the  different  classes  of  workmen  are  first  entered,  and 
then  the  "emptions"  or  sums  paid  for  materials.  These  accounts 
furnish  important  data  for  architectural  inquiries.  The  payments 
made  to  the  workmen  distinguish  every  individual  by  his  name. 

First  appear  the  "Freemasons," — Master,  Wardens,  Setters, 
and  Lodgemen ; — thus  showing  the  truth  of  the  assertion  that  the 
practical  workmen  were  organized/ in  due  masonic  order;  and  if  any 
archives  of  the  society  exist  it  might  be  interesting  to  examine  these 
books,  and  to  ascertain  how  far  they  correspond  with  the  secret 
memorials  of  the  mystic  craft. 

Next  follow  the  "Carpenters,"  equally  under  their  Master  and 
Warden ; — the  Bricklayers  in  the  like  manner, — thus  presenting  a 
similarity  to  the  masonic  scheme ; — and  then,  the  remaining  classes 
of  artificers  and  labourers.  The  emptions,  besides  the  prices  of 
materials,  contain  the  payment  made  to  carvers  and  other  artists 
of  a  higher  grade.  Here  are  also  many  documents  relating  to  royal 
tombs  and  monuments;  and  amongst  the  papers  connected  with 
art,  I  may  notice  a  very  curious  and  minute  description  of  the 
tapestry,  worked  from  the  Raphael  cartoons2. 

The  Treasury  is  unusually  rich  in  records  concerning  the  royal 
household,  and  the  private  or  personal  expenses  of  the  Court.  The 
Kitchen  Rolls  of  the  reign  of  Edward  I.  of  which  there  are  many, 
not  only  state  the  provisions  provided  for  the  dinners,  but  the 
names  of  the  principal  guests;  and  in  the  rolls  of  the  Stable,  in- 
formation of  corresponding  minuteness  is  given  with  respect  to 
the  horses.  Many  rolls  exist  of  the  disbursements  of  ambassadors, 
or  rather  messengers  or  agents ;  for  the  idea  of  a  representation  of 
the  person  of  the  Sovereign  did  not  then  exist.  Amongst  these  is 
one  of  great  curiosity,  being  the  roll  of  an  embassy  to  Constant!- 
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nople  and  Trebizond.   Several  books  of  the  Wardrobe  are  still  re-  History  and 
maining  there,  namely,  of  the  reigns  of  Edward  L,  Edward  II.,  and  j^^SS0* 
Edward  III.    Some  similar  volumes  are  now  deposited  in  public  of  Records, 
libraries,  having  long  previously,  however,  been  in  private  hands,  Expenditure" 
and  I  have  not  the  slightest  doubt  but  that  they  were  abstracted  and  House- 
from  this  repository  by  some  active  collector  in  the  last  century.  Sovereign! 
There  are  also  several  wardrobe  rolls  of  the  same  class  and  nature, 
containing  nearly  the  same  information  as  the  wardrobe  books, 
though  not  posted  in  the  same  manner,  and  many  books  of  the 
royal  household. 

PAPAL  BULLS. 

XXXII.  The  documents  relating  to  the  affairs  of  the  Church,  Papal  Bulls. 
in  all  their  various  branches  and  relations,  form  one  of  the  leading 

classes  of  muniments  in  the  Treasury.  Amongst  these,  the  Papal 
Bulls  demand  precedence.  They  constituted  the  first  objects  of 
Bishop  Stapleton's  care  upon  his  new  arrangement  of  the  re- 
pository; and  many  of  the  bulls  now  extant  are  indorsed,  as 
appears  from  the  identity  of  the  hand,  by  the  clerk  who  tran- 
scribed or  compiled  his  Kalendar.  Generally  speaking,  these  in- 
struments, which  extend  from  the  thirteenth  century  to  the 
Reformation,  are  well  preserved.  The  vellum  is  peculiarly  solid 
and  massy;  the  handwriting,  bold  and  distinct,  and  they  form  a 
series,  unrivalled  as  far  as  this  kingdom  is  concerned,  of  specimens 
of  the  style  of  the  apostolical  chancery,  in  which  the  peculiarities 
both  of  the.  bulls  or  leaden  seals,  and  of  the  character,  never  yet 
accurately  represented  in  any  palaeographical  work  with  which 
I  am  acquainted,  can  be  studied  with  advantage. 

CHURCH  AFFAIRS  AND  PROPERTY. 

XXXIII.  Under  this  head  may  be  ranked  a  very  ample  church  Affairs 

.  J  *        and  Property 

collection  of  muniments,  registers,  libels,  petitions,  charters,  grants, 
leases,  and  other  deeds,  relating  to  the  tithes,  lands,  and  other 
possessions  of  churches  and  monasteries,  compositions,  unions,  and 
endowments,  and  surveys  of  church  lands,  from  the  reign  of 
Stephen  to  the  sixteenth  century,  and  to  ecclesiastical  affairs  in 
the  widest  sense.  Of  these  documents  a  large  proportion,  perhaps 
the  largest,  are  connected  with  the  Reformation.  Thus,  here  are 
deposited  the  renunciations  of  the  papal  supremacy  by  the  secular 
clergy,  taken  by  virtue  of  the  King's  commissions  throughout  the 
several  dioceses  of  the  kingdom.  These  renunciations  are  contained 
in  vellum  books ;  at  the  head  of  each  page  is  entered  the  declaration 
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History  and  "  that  the  Bishop  of  Rome  hath  no  greater  power  within  the  realm 
thfT?el0sur0y  "  of  England  than  any  other  Bishop."  The  parochial  clergy  and 
of  Records,  the  chantry  priests  sign  according  to  deaneries;  the  members  of 
some  cathedrals  and  colleges  of  secular  priests  also  sign. 

Here  also  are  the  acknowledgements  of  the  King's  ecclesiastical 
supremacy  by  the  monasteries  and  other  regular  clergy  throughout 
the  kingdom.  These  submissions  are  sealed  with  the  common  seals 
of  the  respective  houses.  No  additional  validity  was  imparted  by 
these  signatures,  for  whatever  the  corporation  was  competent  to 
declare,  could  only  be  testified  under  their  seal.  But  the  proceeding 
shows  how  anxiously  Henry  laboured  to  fix  upon  each  individual 
a  personal  responsibility — he  put  his  grasp  upon  every  man's  pen 
and  hand.  These  documents,  together  with  the  renunciations,  are 
very  curious  in  another  point  of  view,  as  containing  the  autographs 
of  the  great  body  of  the  clergy  throughout  the  kingdom. 

Other  extensive  branches  of  these  memorials  of  the  Reforma- 
tion are  the  informations  preferred  against  persons  accused  or 
suspected  of  heretical  opinions,  and  the  examinations  of  the 
parties,  inventories  of  the  effects  of  monasteries,  and  instruments 
relating  to  the  disposal  thereof. 

Wolsey  contributed  a  large  class  of  ecclesiastical  documents, 
which  were  deposited  here  upon  his  forfeiture : — the  letters  patent 
for  his  foundations  at  Oxford  and  Ipswich; — the  bulls  and  in- 
struments relating  to  the  suppression  of  the  monastic  establish- 
ments with  whose  property  these  foundations  were  endowed; — 
schemes,  plans,  and  proposals  for  their  regulation,  and  accounts 
connected  therewith. 

SECURITIES  FOR  MONEY. 

XXXIV.  Securities  for  money,  as  well  outstanding  and  apper- 
taining to  the  Crown  as  those  upon  which  payments  had  been 
made,  and  which  were  cancelled,  were  generally  deposited  in  the 
Treasury.  An  extremely  curious  bundle  is  extant,  containing  the 
obligations  made  to  Ursel  Ben  Sampson  and  Josceus  of  Cambridge, 
dated  in  the  reign  of  Henry  III.,  and  which  bundle  also  contains 
some  tallies  of  the  Exchequer  of  the  Jews,  probably  the  only  ones 
now  extant  of  the  kind.  The  usual  rate  of  interest,  as  appears  from 
these  documents,  was  two-pence  per  week  for  the  pound.  These 
bills,  like  the  statutes  merchant  of  Robert  de  Guienne,  came  with- 
out doubt  into  the  Treasury  upon  the  forfeiture  of  the  creditors. 

The  cancelled  debentures  of  the  Wardrobe1  issued  in  the  reigns 
of  Edward  II.  and  III.,  principally  for  military  pay  and  supplies  of 
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army  stores,  are  made  out  under  the  seals  of  the  Chamberlains  of  History  and 
the  Exchequer,  each  having  his  own  seal.   Some  of  these  seals  are  th|CTreasury 
very  beautiful,  and  are  amongst  the  finest  specimens  extant  of  of  Records, 
ancient  engraving.    The  seal  is  neatly  impressed  in  wax  on  the  Securities 
front  of  the  document.   In  our  modern  Exchequer  bills,  the  seal,  for  Money, 
now  a  dry  stamp,  appears  in  the  corresponding  place,  and,  without 
doubt,  it  was  retained  as  a  reminiscence  of  the  ancient  practice. 
Cocket  bonds  and  other  securities  in  relation  to  the  customs,  are 
also  found  here  in  great  numbers,  the  latest  being  about  the  reign 
of  Edward  IV. 

Various  important  documents  were  deposited  in  the  Treasury 
concerning  the  mint — a  department  most  nearly  connected  with 
it.  The  Assay  Rolls  from  5  Ed.  I.  to  29  Ed.  III.  are  extant,  though 
much  defaced  by  age.  These  were  considered  to  be  of  so  much 
value,  that  it  was  ordered  by  the  Queen  Guardian  in  Council, 
llth  June  1735,  that  they  should  be  exemplified  for  better  pre- 
servation. This  order  is  recited  in  a  certificate  preserved  with  the 
rolls,  but  which  proceeds  to  state,  that  "as  these  rolls  are  not 
"  records,  no  exemplification  could  properly  be  made  under  the 
"  seal  of  any  court,  and  for  that  reason  it  is  supposed  nothing  was 
"  done  in  pursuance  of  the  order  made  by  the  officer  in  whose 
"  custody  they  were.  But  this  present  July  1750,  the  said  order 
"  being  found  in  the  custody  of  the  Chamberlains  of  the  Exchequer, 
"  and  notice  thereof  given  to  Richard  Morley  Esq.  Inspector  of 
"  the  Records  of  the  Court  of  the  Receipt  of  the  Exchequer  (in 
"  whose  custody  the  said  rolls  now  are)  he,  to  answer  the  intention 
"  of  the  said  order  so  far  as  might  be,  caused  exact  copies  of  the 
"said  rolls,  so  far  as  they  were  found  legible,  to  be  made  and  en- 
"  grossed  upon  parchment  for  their  better  preservation." — The 
clerks  by  whom  the  copies  were  made,  Abraham  Farley  and 
Edward  Strachey,  were  persons  of  well  known  industry  and 
archaeological  knowledge.  Their  certified  transcripts  are  very  fair, 
and  have  every  appearance  of  accuracy.  And,  as  the  original  rolls 
have  sustained  further  injuries  by  time  and  decay  since  1750,  the 
copies  were  most  opportunely  made. 

Besides  the  assay  rolls,  there  are  here  various  indentures  be- 
tween the  Crown  and  the  masters  and  workers  of  the  mint,  as  well 
in  the  Tower  as  in  the  provincial  towns,  verdicts  of  the  pyx  juries, 
and  other  documents  relating  to  the  coinage,  from  the  37th 
Edward  III.  to  the  2nd  George  II.  Amongst  these  instruments, 
are  the  letters  patent  under  the  Sign-Manual  and  Great  Seal, 
6th  Elizabeth,  whereby  "the  Court  and  Office  of  the  Mint  is 


136  Ancient  Kalendars  and  Inventories 

History  and   "  established  to  be  a  court  and  office  of  itself;  any  act,  proclama- 

th?Ti^urf  "  tion'  schedule>  or  other  thing to  the  contrary  thereof  had  or  made 
of  Records.     "  notwithstanding." 

Securities  Agarde,  in  his  repertory,  notices  "a  bag  of  cordover  sealed 

for  Money.  "  with  the  seals  of  Privy  Councillors,  not  to  be  opened  but  by  the 
(Vol.  n.  p.  313.)  "  Prince  and  those  of  the  Privy  Council,  wherein  are  matters  of 
"  secret."  These  "matters  of  secret"  were  disclosed  in  1696,  when 
the  bag  of  cordover  being  worn  out,  it  was  brought  before  the 
Privy  Council  at  the  trial  of  the  pyx,  and  opened  before  them,  and 
it  proved  to  contain  "old  stamps  of  coin"  or  dies,  trial  pieces  of 
gold  and  silver,  wedges  of  silver,  and  other  articles  relating  to  the 
coinage.  It  appears  by  a  coeval  memorandum  in  the  margin  of 
Agarde's  repertory,  that  all  these  matters  were  put  into  a  wooden 
box,  and  sealed  with  the  seals  of  two  of  the  Privy  Council,  being 
Lords  Commissioners  of  the  Treasury.  At  the  trial  of  the  pyx  in 
1734,  the  box  was  brought  before  the  Privy  Council,  and  opened, 
and  it  was  ordered  that  the  Auditor  and  Chamberlains  of  the 
(Vol.  in.  p.  449.)  Exchequer,  or  their  deputies,  should  make  a  schedule  of  the  things 
contained  in  the  box,  and  lay  ;the  same  before  their  Lordships  in 
the  Council  Chamber.  The  Deputy  Chamberlain  also  informed  their 
Lordships,  that  he  had  in  his  custody  several  stamps  of  coins, 
weights,  and  other  things  relating  to  the  old  coinage,  which  were 
found  when  one  of  the  ancient  Treasuries  was  pulled  down;  and 
he  was  also  ordered  to  make  a  schedule  thereof. 

The  trial  pieces  of  gold  and  silver,  and  the  wedges  of  silver, 
have  been  removed  from  the  custody  of  the  keeper  of  the  records, 
but  he  retained  the  ancient  dies,  and  many  of  them  are  still  re- 
maining in  the  office.  They  are  nearly  all  of  the  York  mint,  with 
the  exception  of  two  or  three  from  Durham.  The  reigns  to  which 
they  belong  are  those  of  Edward  I.,  II.  and  III.  and  Henry  VII. 
and  Henry  VIII.  They  are  all  for  silver  coins,  viz.  the  groat,  the 
half -groat,  and  the  penny.  They  are  worn  and  injured  by  use,  and 
it  is  presumed  that,  being  unfit  for  service  they  were  returned  to 
the  Exchequer,  and  new  dies  issued,  as  is  still  the  practice.  Many 
of  them  have  been  much  corroded  by  rust;  some,  however,  are  in 
tolerably  fair  preservation,  so  that  a  blank  of  silver  might  be 
coined  in  them;  a  process  which  might  give  rise  to  the  question, 
whether  a  coin  so  produced  by  an  ancient  die,  was  or  was  not  an 
ancient  coin.  Considerable  interest  is  attached  to  these  ancient  dies, 
for  very  few  others  are  known  to  exist.  The  Royal  Mint  does  not 
contain  above  half  a  dozen;  and  they  explain,  in  a  very  remark- 
Note  xi.  able  manner,  the  ancient  process  of  manufacturing  hammered  coin. 
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The  standards  of  weights  and  measures  were  also  placed  in  the  History  and 
Treasury.  Two  still  remain  here,  being  the  standard  of  the  hundred  jj5^££^ 
weight ;  the  rose  and  crown  and  a  crowned  E  appear  embossed  upon  of  Records, 
them.    The  initial  may  refer  either  to  Edward  VI.  or  to  Elizabeth,  Securities 
but  more  probably  to  the  latter.    According  to  the  old  practice  for  Money- 
of  the  Constitution,  the  standards  of  weights  and  measures  were 
deposited  in  the  keeping  of  the  Sovereign;  in  our  present  era,  they 
are  placed  in  a  committee  room  of  the  House  of  Commons, — a 
significant  change  of  locality. 

RELICS  AND  JEWELS. 

XXXV.  The  relics  constituted  a  most  precious  portion  of  the  Re£cf  and 
contents  of  the  Treasury.  The  Black  Rood  and  the  ''Crois  Gneyth,"  (Vol.  //.'/».  wo. 
or  cross  of  St.  Neot,  were  here  placed,  upon  which  the  Scottish  207, 203.)' 
nobles  were  sworn,  in  the  vain  expectation  of  securing  their  allegi- 
ance.   The  shrine  which  contained  the  cross  of  St.  Neot,  was 
pillaged  when  the  Treasury  was  broken  open  by  the  connivance, 

it  appears,  of  certain  inmates  of  the  adjoining  Abbey.  The  in- 
ventory of  the  relics,  of  the  18th  Edward  III.,  also  notices  the 
"Virga  Moysy,"  or  rod  of  Moses,  which  re-appears  at  various 
intervals ;  but  this,  it  may  be  suspected,  was  a  sceptre  so  named. 
To  the  extremely  curious  lists  and  inventories  of  jewels  I  must 
content  myself  with  a  general  reference.  It  may,  however,  be  (/>• 13?-) 
noticed  that  a  large  diamond  set  in  a  ring,  was  valued,  17  Edward 
II.,  at  the  sum  of  twenty  pounds.  In  the  reign  of  Richard  II.  (P-MQ.) 
diamonds  are  repeatedly  mentioned,  some  of  which  are  distin- 
guished as  flat,  whilst  in  the  8th  of  Henry  VI.  one  is  described  as 
pointed ;  from  which  we  may  collect  that  then,  at  least,  the  art  of 
diamond  cutting  was  known. 

REGALIA. 

XXXVI.  The  memoranda  and  inventories  contain  very  curious  Regalia, 
notices  of  the  Regalia.   In  the  reign  of  Edward  III.  the  King  had 

four  crowns;  viz.  the  great  Crown,  the  second  Crown,  the  third 
Crown,  and  the  fourth  Crown,  called  the  Chaplet,  all  of  which  were, 
on  the  16th  June,  19  Ed.  III.,  deposited,  or  rather  re-deposited,  in 
a  "chest  in  the  Treasury  in  the  Cloister  of  Westminster,  near  the 
"  Chapter  House,  the  key  whereof  is  in  the  small  coffer  of  the 
"Chamberlains  in  the  Receipt  of  the  Exchequer." 

On  the  25th  June,   1  Ed.  IV.,  Henry,  Viscount  Bourchier,  ("<>/•  »i 
Treasurer  of  England,  delivered  out  of  the  Treasury,  one  great 
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Crown  called  the  "Rich  Crown,"  the  spurs  of  gold,  and  the 
nstable's  staff,  to  be  employed  for  the  coronation.   There  is  no 
of  Records,    previous  notice  —  probably  owing  to  the  chasms  and  imperfections 
°f  tne  memoranda  —  of  the  deposit  of  the  Constable's  staff. 

Subsequently,  the  Crown  was,  by  virtue  of  a  writ  of  Privy  Seal 
dated  the  3d  March,  2  Ed.  IV.  delivered  by  the  Treasurer  to 
"  William  Porte,  Keeper  of  the  King's  Jewels";  and  in  the  in- 
denture of  receipt  it  is  described  as  "the  King's  great  crown  of 
"  gold  called  the  Riche  Crown  of  King  Edward,  garnished  with 
"  four  great  balaces  or  rubies,  four  balaces  of  a  less  sort,  twenty  - 
"  eight  balaces  of  divers  sorts,  forty-three  emeralds  of  divers  sorts, 
"  forty  pearls  of  divers  sorts;  with  a  cap  of  silk  embroidered,  set 
"  with  five  quatrefoils  of  gold,  garnished  with  four  small  sapphires, 
"  seven  small  garnets,  and  twenty-eight  small  pearls." 

Somewhat  later,  the  Treasury  in  the  Tower  assumed  its  name 
of  the  Jewel-house,  and  the  articles  composing  the  Regalia  have 
continued  in  the  custody  of  the  Keeper  of  the  Jewels  :  a  description 
of  them,  as  they  existed  in  the  reign  of  Henry  VIII.,  will  be  found 
in  Cromwell's  Inventory.  In  this  document  the  description  of  the 
Crown,  which,  as  is  well  known,  was  sold  by  order  of  Parliament, 
is  very  minute  ;  and  particularly  interesting  from  the  fact,  that  no 
drawing  has  been  preserved  of  this  ancient  ornament  of  royalty. 

Other  portions  of  the  Regalia  are  enumerated  :  thus,  1  6  January, 
2  Hen.  VI.  the  Treasury  received  a  case  containing  the  Ampulla  of 
consecrated  oil,  with  which  the  King  is  anointed  on  the  day  of  his 
coronation,  two  pair  of  bracelets,  and  a  sceptre.  And  on  the  last 
day  of  February,  5  Hen.  VI.,  the  Ampulla  and  the  "  Rod  of  Aaron," 
as  the  sceptre  appears  to  have  been  designated,  were  taken  out  of 
their  cases  by  the  Duke  of  Bedford,  in  the  presence  of  the  Lords  of 
the  Council  assembled  in  the  Star  Chamber,  and  placed  in  a  coffer 
of  leather,  bound  with  iron,  secured  by  three  locks,  and  sealed  with 
the  Duke's  signet  ;  which  coffer  itself  was  placed  in  a  large  chest  in 
the  Great  Treasury  at  Westminster,  also  locked  with  three  locks. 
At  the  same  time  the  great  crown,  then  lately  in  the  custody  of  the 
Bishop  of  Winchester,  and  previously  deposited  in  the  same  coffer, 
was  delivered  by  the  Duke  of  Bedford  and  others  of  the  King's 
Council,  to  Walter  Hungerford  the  Treasurer  and  the  Chamberlains 
of  the  Exchequer. 

(vol.  ni.  p.  225.)  Some  of  the  Regalia  were  deposited  in  the  Treasury  in  the 
White  Tower  of  London.  These  articles  are  enumerated  in  the 
inventory  taken  in  30  Edward  III.,  when  William  of  Edyngton, 
Bishop  of  Winchester,  Treasurer,  delivered  up  his  trust  to  John, 


(Vol.  n. 


(PP.  lie,  123.) 
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Bishop  of  Rochester.    Amongst  them  are  found  the  coronation  History  and 
robes  of  red  velvet,  namely,  two  tunics,  a  mantle,  a  stole,  a  cope,  ?hrT?e£sur° 
the  buskins,  and  two  rochettes  of  white  silk ;  the  spurs  are  also  of  Records, 
mentioned  as  part  of  the  royal  ornaments ;  and  furthermore  three  Regalia, 
sceptres  of  gold,  two  surmounted  by  crosses  and  the  third  by  a  bird, 
and  two  gilt  sceptres  likewise  surmounted  by  birds.  The  inventory 
also  describes  the  three  swords  of  state,  one  of  them  being  the  well- 
known  Curtana;  and  it  is  possible  that  this  weapon,  to  which  a 
mysterious  signification  appears  to  have  been  attached,  was  in 
some  measure  connected  with  the  ancient  weapons  which  at  much 
earlier   periods   were   guarded   in   the   Treasury.     Amongst   the  j*e^elow» 
Regalia,  must  be  included  the  golden  rose  presented  to  Edward  I. 
by  the  Supreme  Pontiff. 

The  valuables  thus  deposited,  were  repeatedly  put  in  pledge  for  ("<>'•  '•  P- 
supplying  the  necessities  of  the  Sovereign.  To  the  earliest  memo- 
randum of  the  deposit  of  the  crown,  is  appended  a  note  of  its 
having  been  pawned  to  Tidman  de  Lymbergh,  a  great  loan  con- 
tractor or  money  dealer  in  those  days ;  and  on  the  other  occasions 
it  was  lent  out  and  brought  back  again,  pledged  and  re-pledged 
as  need  required.  The  jewels  must  have  been  of  considerable  value.  "^ 
In  the  10th  of  Richard  II.  the  Royal  Crown— without  doubt  the  ^ 
"Magna  Corona" — was  pawned  to  the  Mayor  and  Commonalty  of 
London  for  the  sum  of  £4,000 ;  and  it  is  to  be  presumed  that  the 
loyalty  of  these  careful  citizens  would  not  induce  them  to  advance 
much  beyond  two -thirds  of  the  estimated  value  of  the  article.  The 
other  jewels  and  articles  of  value  were  dealt  with  in  the  same 
manner,  and  pawned  over  and  over  again.  Many  pawns  were  made 
for  the  purpose  of  securing  payment  to  those  who  had  served  in 
the  wars;  and  the  sword  of  Edward  the  Black  Prince,  ornamented (VoL II-P- 14°'] 
or  garnished  with  ostrich  feathers  of  gold,  no  longer  wielded  in 
battle,  became  serviceable  to  the  state  in  the  way  of  raising  the 
supplies,  being,  together  with  other  articles,  pledged  to  Sir  Thomas 
Hawley  for  the  sum  of  £12.  Ss.  Ofd.,  a  debt  which  had  accrued  to 
him  in  the  King's  service.  After  the  death  of  Sir  Thomas,  his 
executor,  John  Bayouse,  the  money  not  having  been  yet  paid, 
accepted  £10  in  satisfaction  of  the  debt,  foregoing  the  balance  of 
£2.  85.  OJd.  to  the  King;  a  reduction,  which,  however,  was  not 
effected  without  the  special  mediation  of  the  Treasurer. 
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theTwMBiy        XXXVII.    In   the   Treasury   were   deposited   articles   which 
of  Records.  _  . .,        , 

might  be  more  or  less  considered  as  objects  deriving  their  value 

anTjewels     ^rom  ^eir  historical  interest  and  singularity,  in  addition  to  any 
intrinsic  worth  which  they  might  possess.    In  the  ecclesiastical 
treasuries  were  many  objects  of  this  class,  and  hence  it  has  been 
well  observed  that  they  were  the  museums  of  the  middle  ages.  In 
Maimesbury,   England  we  may  trace  this  practice  at  an  early  age ;  for  the  sword 
with  which  King  Athelstane  cut  through  the  rock  at  Dunbar  is 
stated  thus  to  have  been  deposited  in  the  Treasury.  Such  weapons 
mstoria          connected  real  life  with  the  fictions  of  chivalry.    The  sword  of 
DSci£dp.  520.    Smith  Welland,  so  famed  in  the  Scandinavian  sagas,  brought  forth 
for  the  knighthood  of  Henry  Plantagenet,  had  been  preserved  of 
old  in  the  royal  Treasury  of  England,  where  it  was  deposited  with 
Rymer,  Vol.  i.  fcne  regalia ;  a  companion  for  the  sword  of  Tristan,  presented,  or 
(Vol.  111.  p.  174.)  m0re  probably  restored,  to  King  John  by  the  Emperor;  and  which, 
I  rather  suspect,  is  to  be  identified  with  the  pointless  Curtana. 
Here  also  was  the  dagger  with  which  King  Edward  was  wounded 
at  Acre,  described  as  being  "saunz  pris."   And  on  the  18th  May, 
36  Ed.  III.  the  Council  delivered  to  the  Treasurer  and  Chamber- 
lains a  small  forcer  bound  with  iron,  containing  certain  memoranda 
(Vol.  /.p.  197.)    relating  to  Dionisius  de  Morbeke,  together  with  a  gauntlet  of  iron, 

worn  by  John,  King  of  France,  when  he  was  taken  prisoner. 
(v°!'iii  P'  2/73>        ^  cross  °^  8°^  which  had  belonged  to  St.  Louis,  may  perhaps 
**'•)  '  be  viewed  either  as  a  relic  or  as  a  rarity.  It  was  set  with  one  great 

balace  or  ruby  and  eight  smaller  balaces,  eight  sapphires,  and 
twelve  emeralds,  whereof  one  was  broken;  the  whole  weighing 
forty-five  ounces  and  one  quarter.  A  box  of  the  wood  of  the  balm 
tree,  containing  within  it  three  leaves  of  precious  balm,  is  unpriced. 
A  ring  of  gold,  with  a  great  sapphire,  is  estimated  at  forty  shillings ; 
but  if  it  be  of  virtue — magical  virtue — it  then  is  "without  price." 
M.  Paris,  Such  charmed  gems  were  not  very  uncommon.  It  was  one  of  the 
MoSfaucon,  articles  of  the  impeachment  against  Hubert  de  Burgh,  that  whereas 
the  King  having  had  in  his  Treasury,  a  gem  which  rendered  the 
wearer  invincible  in  battle,  he,  the  fallen  minister,  furtively  re- 
moved the  same,  and  bestowed  it  upon  Llewellyn  of  Wales. 
Charles  V.  of  France  had  two  magical  gems  in  his  treasury — one 
very  precious  "que  aide  aux  femmes  a  avoir  enfans"  set  in  gold 
with  four  pearls,  six  emeralds,  and  two  rubies.  The  other  was  a 
gem  which  cured  the  gout,  whereupon  was  engraved  an  image  of 
a  King  with  Hebrew  letters  around  him ;  this  also  was  set  in  gold. 
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FORGED  DOCUMENTS,  Ac.  History  and 

description  of 

XXXVIII.  Forged,    deceitful,    or    spurious    documents    or 
articles  were  kept  in  the  Treasury  after  seizure,  perhaps  for  the 
purpose  of  being  produced  in  evidence  against  the  parties.   Such  Documents 
were  several  false  writs  and  patents  under  the  Privy  Seal  of etc- 
Edward  I.,  forged  by  one  John  de  Reading,  requiring  various  sums  (V°l-  '-p- 102-) 
of  money  in  the  King's  name.    On  the  12th  of  March,  22  Ed.  III.,  (P-  165-) 
the  Barons  of  the  Exchequer  delivered  into  the  Treasury  ten  bills 

forged  under  the  seal  of  William  de  Northwell,  Treasurer  of  the 
King's  Household;  and,  shortly  afterwards  a  writ  was  issued, 
directing  the  Treasurer  and  Chamberlains  to  transmit  them  into 
the  Court  of  King's  Bench  upon  the  trial  of  Walterus  de  Jerne- 
muth,  accused  or  suspected  of  having  forged  the  same.  A  false 
matrix,  cut  in  lead,  counterfeiting  the  Great  Seal  of  Edward  I., 
was  deposited  in  the  iron-bound  box,  painted  green,  together  with 
the  several  authentic  seals.  In  the  time  when  John  de  Chesterfield 
was  clerk  of  the  Treasury,  a  bag  containing  old  sterling  clipped,  to 
the  amount  of  six  pounds  and  twenty-one  pence,  was  delivered  to 
the  Treasurer  and  Chamberlains  by  Richard  de  Grimesby,  and 
afterwards,  viz.  on  the  31st  of  August,  38  Ed.  III.,  the  bag  was 
placed  in  a  chest  under  three  locks  in  the  Chamber  of  the  Tellers ; 
and  the  appropriate  "sign"  of  a  pair  of  shears  was  drawn  upon  the 
bill  or  label  fastened  to  the  bag.  An  ancient  leathern  bag  filled  with 
forged  pennies  of  very  base  metal  still  remains  here  as  its  counter- 
part. 

BUILDINGS1. 

XXXIX.  With  respect  to  the  place  of  deposit,  the  earliest  Buildings, 
which  can  be  traced,  is  that  very  ancient  apartment  described  as  The~ 
the  "Treasury  in  the  cloister  of  the  Abbey  of  Westminster  next  Treasuries 
"  the  Chapter  House,"  and  in  which  the  pyx  is  still  contained.  This  Houses, 
building  is  a  vaulted  chamber  supported  by  a  single  pillar;  and  it  ^s?1,' ieof'eto.6' 
must  remain  with  the  architectural  antiquary  to  decide  why  a  etc}11' p'  ?°' 
structure  in  the  early  Romanesque  style,  ranging  with  the  massy  (Vol.  in.  p.  251, 
semicircular  arch  in  the  south  transept,  acknowledged  to  be  a  Lords'  Report 
portion  of  the  structure  raised  by  the  Confessor,  may  not  also  Records" 
have  been  erected  in  the  reign  of  the  last  legitimate  Anglo-Saxon  commons' 
King.    In  this  Treasury  the  Regalia  and  Crown  Jewels  were  de-  £?£°ni^" 
posited,  as  well  as  the  Records.    The  ancient  double  oak  doors,  PP-  MS,  '143. 
strongly  grated  and  barred  with  iron,  and  locked  with  three  keys, 

yet  remain;  but  these  safeguards  were  not  sufficient  to  defend  its 
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History  and  contents.  And  the  indictments  which  state  the  manner  in  which 
theTn^ury  ^e  Treasury  was  broken  open  by  the  assent  and  connivance  of 
of  Records.  Adam  de  Warefield  the  Sacristan  and  other  monks,  the  accom- 
Buildings.  plices  of  the  porter  of  the  adjoining  palace,  are  singularly  illustra- 
tive of  the  jurisprudence  as  well  as  of  the  manners  of  the  times. 

In  the  reign  of  Elizabeth  this  Treasury  was  more  particularly 
appropriated  to  leagues  and  treaties.  The  chamber  yet  retains  the 
fittings  intended  for  the  reception  of  these  documents;  and  upon 
several  of  these  drawers  or  "tills,"  as  they  are  termed  in  the  old 
inventories,  are  yet  affixed  labels  in  the  handwriting  of  Arthur 
Agarde.  But  the  vault  is  very  damp,  and  for  this  reason  the  re- 
cords seem  to  have  been  removed,  though  not  until  some  of  them 
had  sustained  irreparable  injury. 

In  the  reign  of  Edward  III.  we  find  frequent  notice  of  another 
Treasury,  in  the  Great  Tower  within  the  Tower  of  London,  and 
to  this  was  annexed  an  interior  Chamber  next  the  "Black  Hall," 
which  seems  to  be  the  same  as  the  "Treasury  under  the  Great 
"  Hall  in  the  Tower  of  London."  These  Treasuries  were  princi- 
pally used  as  places  of  deposit  for  jewels  and  articles  of  value. 
They  are  now  succeeded  by  the  Jewel  House  in  the  Tower. 

A  third  Treasury  was  "adjoining  to  the  Court  of  the  Receipt 
"  of  the  Exchequer,"  commonly  called  the  Tally  Court,  in  the  Old 
Palace  of  Westminster.  In  Agarde's  time,  this  repository  contained 
Domesday,  the  Papal  Bulls,  and  a  considerable  number  of  rolls  of 
ancient  assize  and  plea  rolls ;  to  which  mass,  various  additions  were 
made  from  time  to  time. 

A  fourth  Treasury  was  "situated  over  the  gateway  going  out 
"  of  the  New  Palace  into  St.  Margaret's  Lane."  This  repository 
in  Agarde's  time,  appears  to  have  been  filled  with  presses  con- 
taining a  considerable  number  of  the  more  select  and  valuable 
records. 

The  fifth  and  last  Treasury  is  the  only  one  now  subsisting,  viz. 
the  ancient  Chapter  House  of  the  Abbey  of  Westminster.  At  what 
period  or  in  what  manner  the  Crown  acquired  possession  of  this 
building  has  not  been  exactly  ascertained.  In  the  reign  of  James  I. 
it  contained  only  the  fines  and  the  rolls  of  the  King's  Bench, 
Common  Pleas,  and  Justices  in  Eyre ;  but  at  different  periods  all 
the  records  from  the  other  Treasuries  have  been  removed  into  it. 
In  the  Report  of  the  House  of  Commons  it  is  stated  that  the  re- 
cords are  conveniently  arranged  in  presses  made  for  their  reception. 
The  return  adds  "That  the  roof  of  the  building  is  apprehended  to 
"  be  in  great  danger  of  falling ;  one  of  the  buttresses  by  which  it  was 
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"  supported  having  been  removed."   It  appears,  however,  to  have  History  and 
continued  in  the   same  state  in   1741,  when,  as  appears  by  a  fhl^eisur 
memorandum  annexed  to  a  report  made  by  the  surveyors  of  the  of  Records. 
Board  of  Works,  the  ancient  groined  roof  was  taken  down,  to  the  Buildings, 
certain  detriment  of  the  beauty  of  the  building,  and  without  having 
added  to  its  security.  Particulars  of  the  further  repairs  or  alterations 
would  possess  but  little  interest.  In  its  present  state,  the  structure 
is  ill  adapted  to  the  purposes  for  which  it  is  employed;  and  it 
is  neither  convenient  nor  secure ;  and,  could  it  be  restored  to  its 
original  condition, — a  restoration  which  might  be  effected  without 
difficulty, — it  would  resume  the  appearance  of  the  finest  apartment 
of  its  kind  in  the  kingdom. 

The  publication  of  this  work  was  recommended  by  the  Com- 
mittee of  the  Commissioners  on  the  Public  Records,  who  examined 
this  repository,  for  the  purpose  of  enabling  the  Board  to  report 
to  the  Lords  of  His  Majesty's  Treasury  thereon;  pursuant  to  the 
Treasury  Minute  of  the  18th  April  1834,  by  which  their  Lordships 
were  pleased  to  appoint  me  to  the  Office  of  Keeper  of  the  Records. 


FRANCIS  PALGRAVE. 


RECORD  OFFICE  OF  THE 

TREASURY  OF  THE  EXCHEQUER, 
15th  October  1836. 


NOTES 

NOTE  I.  p.  86. 

The  writ  directing  the  Treasurer  and  Chamberlains  to  arrange  the 
documents,  and  to  defray  the  expenses  of  the  work,  is  tested  at  York, 
3rd  December,  16  Ed.  II. 

NOTE  II.  p.  89. 

The  certificate  prefixed  to  the  inventory,  recited  the  commission,  and 
shows  the  manner  in  which  the  accounts  were  taken. 

"CJ)01jtaS  &totJ£lep  Knyght  Keper  of  the  Create  Scale  to  the  Kinge 
"oure  Sovayne  Lorde  that  nowe   ys  J^HUJ)   the  vitith  Sir  <S5itlItam 
Knyght    Comptroller   of  his    moste  honable  howseholde  Sr. 

Hgngeston  Sr.  itfrian  &ufce  and  Sr  $tyn  Baunce  Knight, 

"  Comissioners  assigned  appoynted  and  auctorised  by  his  Ires  under  his 
"p've  signett  dated  at  his  Manor  of  Elthame  the  seconde  Daye  of  June  the 
"  xxiiiith  yere  of  his  moste  noble  reigne,  for  to  survey  vyew  and  a  treue 
"accompte  to  be  taken  by  the  said  Comissioners  or  two  of  them,  so  the 
"  said  Sr  John  Daunce  to  be  one  of  the  seid  two,  not  onely  of  the  juelles 
"  and  plate  remaynyng  &  beinge  in  thandes  custody  and  charge  of  Rofit 
"  Amadas  decessyd  in  ony  maner  of  wyse  late  Master  and  Treasourer  of 
"  the  said  juells  and  plate,  but  also  of  the  juelles  and  plate  whiche  was  in 
"  the  custody  and  charge  of  the  said  Rofct  Amadas  at  ony  tyme  sythen  his 
"  entre  and  charge  into  the  said  office  of  the  Master  and  Treasurer  of  the 
"  said  juelles  w4  a  view  also  to  be  taken  of  our  said  Sov'ayne  Lordes  boke 
"  of  Extra  made  for  the  dyscharge  of  the  said  Roftt  Amadas  signed  wl  his 
''hand:  And  over  that  the  said  Comissioners  or  two  of  them  so  that  the 
"  said  Sr  John  Daunce  to  be  one  do  trye  view  and  se  aswell  thaccompte 
"reconyng  and  remayne  of  all  the  said  juells  and  plate  as  ys  aforsaid, 
"And  the  same  remayne  of  the  said  juells  and  plate  so  by  the  said 
"  Comissioners  justely  and  indyfferently  tryed  and  viewed  caste  and  founde 
"  to  delyver  to  the  custody  of  our  said  Sovayne  Lordes  right  trusty  Counsail- 
"  lour  Thomas  Crumwett  Esquyre  in  charge  by  suche  wrytings  and  bokes 
"as  by  the  said  Comissioners  wysdomes  indyfferencys  and  dyscressiones 
"  shalbe  thought  moste  requisite  and  necessary  to  be  made  one  our  Sovayne 
"  Lorde  behalf  betwixte  his  grace  and  the  said  Thomas  Crumwett  wherby 
"  he  may  be  in  that  ptye  justely  and  indyfferently  charged,  And  also  lyke 
"wrytings  and  bokes  to  be  made  betwixte  our  said  Sovayne  Lorde  and 
"the  executors  and  admynistratours  of  the  said  Rofit  Amadas  for  thex- 
"  onlacyon  and  dyscharge  [of  them  of  suche  or  said  Sovayne  Lords  juells 
"  and  plate  as  they  on  the  behalf  of  the  said  Rofit  Amadas  shall  delyv'e 
"and  dyscharge]  them  selffs  of  whiche  werne  in  the  charge  and  kepyng  of 
"the  said  Ro"bt  Amadas  in  his  liffe,  And  also  to  take  a  hole  view  and 
"  survey  aswell  of  the  said  juells  and  plate  as  of  aft  other  plate  and  juells 
"  beyinge  in  the  charge  of  our  said  Ro'bt  Amadas  delyVed  by  indenture  to 
"the  officers  of  our  said  So9ayne  Lords  howseholde  from  the  time  and 
"  sithefi  the  tyme  of  the  laste  accompte  therof  made  as  by  boks  signed 
"  with  his  most  gracyous  hande  as  also  subscribed  wl  thandes  of  certeyn 
"  Comissioners  by  his  grace  in  that  behalf  appoynted  it  maye  appere,  And 
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"  the  forsaid  accompts  view  and  survey  so  by  the  said  Comissioners  or  two 
"  of  them  wherof  the  said  Sr  John  Daunce  to  be  the  one  beyinge  tryed 
"viewed  caste  examyned  and  truly  made  the  said  five  Comissioners  to 
"  subscribe  the  same  wl  their  hands  for  sufficient  knowledge  suertye  and 
"  remembrance  of  evy  thynge  in  their  kyndes  qualites  and  pporciones  con- 
"cernyng  suche  juells  and  plate  as  the  said  Comissioners  one  our  said 
"Sovayne  Lordes  behalf  shall  charge  the  said  Thomas  Crumweff  w4  in 
"forme  before  specified  be  it  by  one  boke  or  dyv'se  bokes  as  the  said 
"  Comissioners  shall  thinke  by  their  discrete  wysdomes  moste  convenyent 
"  makyng  certyficate  and  indelayed  relacyon  unto  our  said  Sov'ayne  Lorde 
"  whate  the  forsaid  Comissioners  shall  do  and  fynde  in  the  premisses  as  in 
"  the  said  comission  more  playnely  it  maye  appere,  Doe  certefie  unto  our 
"said  Sovayn  Lorde  the  f  daye  of  t  the  said  xxiiiith  yere  of  his 

"reigne  that  they  have  accordyng  to  theffecte  and  prporte  of  his  said 
"  comission  at  dyvse  and  sundry  dayes  in  the  monethes  of  June  and  Julye 
"  the  said  xxiiiith  yere  taken  thaccompts  of  Elizabeth  Amadas  widowe  late 
"  wyff  executrix  and  admynistrix  of  the  testament  of  the  said  Refit  Amadas 
"and  the  same  accomptes  have  substancialli  tried  viewed  caste  and  ex- 
"  amyned  asweft  concernynge  the  bokes  of  all  the  forsaid  juells  and  plate 
"being  in  the  custody  and  charge  of  the  said  Refit  Amadas  as  the  forsaid 
"  boke  namyd  the  exr.  and  also  of  all  the  juells  and  plate  delyvW  by  the 
"  said  Refit  Amadas  by  indentures  and  w'oute  indentures  to  sundry  officers 
"  of  our  said  Sovayne  Lordes  howsehold  By  the  whiche  accomptes  the  said 
"  Comissioners  have  not  only  driven  and  conveyed  a  clere  pfite  and  certeyn 
"  remayne  of  all  the  said  juells  and  plate  but  also  have  aswell  tried  and 
"  viewed  the  lacke  and  wante  of  certen  juells  and  plate  w*  the  weight  of 
"  same  as  of  the  lacke  of  weight  of  di9se  pcelles  of  juells  and  plate  that 
"  werne  in  the  custody  and  charge  of  the  said  Rofit  Amadas,  And  over  that 
"  the  said  Comissioners  have  tried  by  the  said  accomptes  certen  juells  and 
"  plate  beyinge  in  the  charge  of  the  said  Refit  Amadas  and  by  hym  avauncyd 
"  by  indentures  by  ye  comaundement  [of  or  Sovayne  Lorde]  by  wey  of  lone 
"  to  sundry  psones  as  by  sevall  declaracyones  by  the  said  Comissioners 
"  thereupon  made  aswell  of  the  kyndes  qualites  pporciones  values  and  poiz 
"called  troy  weight  concernynge  the  lacke  wante  and  lendyng  of  the  [said] 
"juells  and  plate  as  of  the  names  of  the  pties  that  ben  aunswerable  to  our 
"said  Sovayne  Lorde  for  the  same,  Whiche  forsaid  remayne  of  all  the 
"juells  and  plate  the  said  Elizabeth  Amadas  hath  at  dy^se  and  sundry 
"  dayes  in  the  said  monethes  of  June  and  Julye  the  said  xxiiii^  [yere] 
'*  in  the  jisens  of  the  said  Comissioners  delyved  to  the  custody  or  our  said 
"Sovayne  Lordes  right  trustie  Counsailor  Thomas  Crumweff  now  Mr.  and 
"Treasourer  of  our  said  Sovayne  Lords  juells  and  plate  to  thuse  and 
"behoffof  the  same  of  our  Sovayne  Lorde  like  as  in  three  bookes  theropon 
"made,  wherof  thes  psent  booke  is  one  declaryng  pticlerli  the  kyndes 
"  qualites  pporciones  and  poiz  callid  troy  weight  of  all  the  said  juells  and 
"  plate  more  playnely  it  maye  appere.  The  firste  boke  signed  w*  thande 
"  of  our  saidSov'ayne  Lorde  and  wl  the  handes  of  the  said  Comissioners 
"  and  the  said  Thomas  Crumweft  their  names  subscribed  and  to  the  said 
"Elizabeth  Amadas  delyved  for  her  exonacyofi  and  dyscharge  in  that 
"  behalf.  The  seconde  boke  signed  likewise  wl  thande  of  our  said  Sovayne 
"  Lorde  and  wl  thandes  of  the  said  Comissioners  and  the  said  Elizabeth 
"their  names  subscribed  and  to  the  said  Thomas  Crumweff  for  the  juste 
"  treue  &  certeyn  knowledge  of  his  charge  in  that  behalf  delyved.  And  the 
"  iiide  boke  subscribed  wl  the  handes  and  names  of  the  said  Comissioners 
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"  Elizabeth  Amadas  &  Thorn* s  Crumwett  and  wl  our  said  So$ayne  Lorde 
"for  his  sufficient  knowledge  suertie  &  remembraunce  remaynynge  as 
"heraf?  more  playneli  is  expressid  and  declared  at  large." 

NOTE  III.  p.  91. 

An  excellent  dissertation  upon  the  formation  of  the  "Tresor  des 
"  Chartes  "  may  be  found  in  that  great  storehouse  of  historical  information, 
— the  Transactions  of  the  Academic  des  Inscriptions  et  Belles  Lettres, 
tome  xxx. 

NOTE  IV.  p.  97. 

The  Records  in  the  Office  of  the  Gustos  Brevium,  were,  so  lately  as 
1732,  arranged  under  the  five  pictorial  divisions  of  the  Heart,  the  Ladder, 
the  Crow,  the  Buckle,  and  the  Bell  (Report  on  Cottonian  Library,  B.  iv.), 
all  distinguished  by  the  signs  engraved  in  the  Report  of  the  House  of 
Commons,  and  which  might  be  mistaken  for  Egyptian  hieroglyphics. 
Assuming  that  the  ladder  stands  for  Scales,  I  suspect  that  in  this  case 
the  signs  were  the  rebusses  of  the  names  of  the  office  clerks  where  the 
arrangement  was  made. 

NOTE  Y.  p.  99. 

Upon  an  application  made  by  the  State  Paper  Commissioners  in  the 
time  of  my  predecessor  the  late  Mr.  Caley,  the  Wolsey,  Cromwell,  and 
Lisle  Correspondence,  together  with  other  letters,  were  ordered  to  be 
removed,  for  the  convenience  of  the  State  Paper  Commission,  as  I  presume, 
to  the  State  Paper  Office ;  but  they  are  considered  only  as  a  temporary 
deposit,  and  as  being  still  in  the  legal  custody  of  the  Keeper  of  the 
Records  in  the  Treasury  of  the  Exchequer. 

NOTE  VI.  p.  100. 

The  letters  being  folded  or  plied,  they  were  either  tied  round  with  a 
band  of  paper  or  parchment ;  or  the  band  was  passed  through  the  letter 
and  secured  by  the  waxen  seal.  The  seal  was  not  sufficiently  adhesive  to 
confine  the  contents  without  this  precaution.  In  the  fourteenth  century, 
the  wax  was  left  uncovered ;  in  the  fifteenth,  it  became  the  practice  to 
cover  the  seal  with  paper ;  this  paper  protects  the  seal,  but  of  course  it 
greatly  diminishes  the  sharpness  of  the  impression.  When  the  seal  was 
not  covered  with  paper,  other  devices  were  adopted  to  preserve  the  fragile 
wax ;  a  rush  ring  surrounding  the  impression  was  not  infrequently  used. 
Sometimes  neat  bands  of  platted  paper  were  employed  for  this  purpose. 
Leaves  of  trees, — the  beech,  the  bay,  and  the  oak,  were  also  placed  over 
the  seals  to  keep  them  from  injury.  Pendant  seals,  whether  the  King's 
Great  Seal,  or  the  seals  of  prelates  or  religious  houses,  were  generally  put 
in  bags.  These,  as  well  as  the  strings  by  which  the  seals  were  appended, 
furnish  many  exceedingly  curious  specimens  of  ancient  manufactures, 
and  such  as,  I  believe,  cannot  be  found  elsewhere.  In  the  reign  of 
Henry  II.  linen  cloth  or  knitted  worsted  are  occasionally  the  materials, 
but  more  generally  thick  silk,  with  rich  and  varied  patterns  in  colours 
and  in  gold ;  the  gold  thread  is  still  very  bright.  Early  in  the  reign  of 
Edward  I.  we  find  one  example  of  a  bag  of  linen  cloth  painted  in  oil 
colours.  There  is  full  historical  evidence  that  the  art  or  rather,  trade  of 
oil  painting  was  known  and  practised  in  England  at  this  period,  but  I  do 
not  know  that  any  other  specimen  is  preserved.  In  this  instance,  the  bag 
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is  painted  on  either  side  with  the  leopard  of  England ;  the  or  is  nearly 
rubbed  off,  but  the  gules  of  the  field  is  yet  tolerably  bright.  Tin  boxes, 
such  as  are  now  used,  are  first  found  in  the  reign  of  Henry  VIII.,  and 
then  only  for  the  seals  of  ecclesiastical  documents.  I  suppose  the  practice 
was  introduced  from  Germany. 

The  strings  by  which  the  seals  are  suspended,  are  sometimes  flat 
ribbands,  but  more  usually  braids  of  silk,  of  different  gay  colours ;  the 
green  and  the  yellow  are  yet  very  bright,  the  red  is  usually  faded. 

The  composition  of  the  wax  or  mastick  changed  at  different  periods. 
From  Henry  I.  to  the  early  part  of  Edward  I.  a  species  of  pale  red  mastick 
was  generally  used ;  often  covered  with  a  coat  of  resinous  varnish.  The 
seal  is  sometimes  crossed  with  linen  threads ;  and,  when  they  remain,  they 
are  saturated  with  the  varnish.  I  suppose  that  these  threads  were  intended 
as  further  guards  for  the  seal.  Green  wax  was  introduced  in  the  reign  of 
Henry  III.,  and  gradually  superseded  the  pale  red  wax,  and  yellow  wax 
subsequently  superseded  the  green  wax,  which  became  appropriated  to 
the  King's  Courts ;  but  this  yellow  wax  differed  materially  from  the  wax 
now  employed  for  the  Great  Seal.  Either  from  the  want  of  proper  con- 
sistency in  the  modern  material,  or  want  of  due  care  in  applying  the  seals, 
it  rarely,  if  ever,  happens  that  a  good  impression  is  obtained,  whilst  the 
ancient  impressions  are  beautifully  sharp  and  clear. 

NOTE  VII.  p.  112. 

These  books  are  so  little  known  that  I  add  some  extracts  from  the 
volumes  containing  the  Registry  of  the  Sales  of  Wards.  The  genealogical 
inquirer  will  at  once  see  their  importance,  and  the  value  of  the  information 
which  they  disclose.  A  proposal  for  printing  them  has  been  submitted  by 
me  to  His  Majesty's  Commissioners  on  the  Public  Records. 

Book  of  the  King's  Wards,  18-38.  Hen.  VIII. 

IN  this  bocke  enswith  aswell  the  names  of  all  noble  men  T; 

other  psons  that  by  ther  none  age  hathe  bene  acomptid  1  takyn 

anno  for  the  Kingf  wardes  as  the  sales  of  the  same  psons  wfc  suche 

xiriii0.  somes  of  money  dew  to  the  Kingf  grace  and  paiable  to  the  R.H.  viir1. 

Tresorer  of  the  Kingf  Chambre  for  the  tyme  being  by  vertu  of 

suche   bargaynes   as   hathe   ben   made   by   3Tf)OtttaS    JflQlcfrltJ 

Esquier  on  of  the  Kingf  Justicf  of  his  Comofi  Benche  and 

Sr  ftSEtUtam  ^paulet  Knight  Masters  of  the  Kingf  Wardes  syns 

the  xth  day  of  Decembre  in  the  xvitith  yere  of  the  reigne  of  or 

seide  Sov'aigne  Lorde  unto  the  t 

Co  T°  Pasche  an™  xviii0  R.H.  VIIIvi. 
Wardes.  tf  Com.  HERTFORD'.  a*  Sales. 


The  warde  and  manage  of  GEORGE  AP  HARRYS  for  \ 
defaut  of  hym  the  warde  \  mariage  of  his  next  heire  T;  so  frome  1 
heire  to  heire  being  wlin  age  tyll  the  effect  of  the  mariage  of  on 


of  them  be  hadd  is  solde  to  the  Lorde  of  Burgavenny  for  CCXLU  | 
GEORGE  sterling  payable  to  the  Kingf  grace  by  viiith  sev'all  obligacons 
HARRY,  delived  to  Sr  Jftatrg  3M$&&C  Knight  Tresorer  of  the  King? 
Chambre  whereof  the  first  paiement  schalbe  at  the  fest  of  Seynt 
John  Baptyst  in  the  xixth  of  the  King  that  now  is  Co  xxxiii11.  vis.  viiid. 
and  at  the  fest  of  the  Purificacon  of  or  Lady  then  next  en  swing 
Co  xxxiii11.  vis.  viiid.  and  so  at  the  saide  feste  yerly  payable  ""  ~ 
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Wardes. 


ri  Com.  SUTHT'. 


WALLER. 


Wardschip  and  mariage  of  RICHARDE  WALLER  and  for 
defaut  of  hym  the  warde  °t  mariage  of  THOMAS  WALLER  his 
broder  °t  next  heire  being  wMn  age  and  so  frome  heire  to  heire 
being  wlin  age  tyll  the  efect  of  the  mariage  of  on  of  them  be 
RICHARDE  hadd  is  solde  to  Sr  William  Paulet  Knight  for  cc.  marcs  sterling 
paiable  to  the  Kingf  grace  by  iiiier  sevall  obligacons  delived  to 
Sr  J^Hll&l&i^  512^$^tft^T  K  night  Tresorer  of  the  Kingf  Chambre./ 
Whereof  the  furst  payement  schalbe  at  the  fest  of  Seynt  John 
Baptist  in  the  xixth  yere  of  the  King  that  now  is  O>  xxxiii11.  vis.  viiid. 
and  at  the  fest  of  the  Purificacon  of  or  Lady  then  next  enswing 
Cuxxxmu.  vis.  viiid.  and  so  at  the  same  fest£  in  the  next  yere 
foloing  payable  T:c. 


Sales. 


CC. 


Wardes. 


THO: 
EARLE  OF 

DOWNE. 


Book  of  Sales  of  Wards,  4-21,  Car.  I. 


Sales. 


ROBERT 
BREWSTER. 


ROGER 
GO  UGH. 


OXON'  et  at 

The  waip  of  THO:  EARLE  OF  DO  WNE  cozen  1  heire  of 
Wm.  EARLE  OF  DO  WNE  dec  is  graunted  to  Wittm  Murrye 
Esquire  for  ye  fine  of  3500^  whereof  vcli  was  pd  in  ready  mony  to 
the  Receyvor  vjto  Decefn  A°  7°  /Rf  pd:  and  vcli  to  him  in  ready 
mony  2do  Febr'  1631.  and  vcli  to  him  in  ready  mony  17°  Octobr' 
1632  and  ye  said  Wm  Murrey  of  the  pish  of  S*  Martin  in  ye  Feildf 
in  ye  county  of  Midd:  Esqr  Sr  Henry  Yelverton  of  Sculthorpe  in  ye 
county  of  Norff'  Kl  and  Jo:  Houson  of  ye  pish  of  Sl  Martin  afore- 
said GenT:  stand:  bound:  in  foure  sevaft  obligacons  of  iooou  a 
yeere  daT:  2410  April  A°  8°  Rf  pd:  for  paym1  in  every  condicon  as 
folio weth  viz*  vcli  on  ye  second  of  February  1632.  vcli  on  ye  third 
of  August  1633.  vcli  on  ye  second  of  Febr'  1633  and  vcli  on  ye  third  4 
of  August  1634. 

NORTHTON. 

The  waip  of  ROBERT  BRE  WSTER  sonne  1  heire  of , 
ROBERT  BREWSTER  dec  is  granted  to  Jo:  Browne  Gent  for 
ye  fine  of  vc  mkf  whereof  i3H  i6s.  8d.  was  pd  in  ready  mony  to 
the  Receyvor  23°  Febr'  A°  7°  Rf  pd:  <\  20H  to  him  in  ready  mony. 
viij°  Junii  A°  8°  Rf  pd  and  Henry  Paynter  of  North10"  in  corn 
North1  Ar  Robert  Sharrock  of  Drayton  Parsloe  in  com  BucK 
Clerke  °t  Theodore  Greene  of  Rugby  in  com  Warr  Gen  stand 
bound  in  six  seVaft  obligacons  of  c11  a  yeere  dat  27°  April  A°  8° 
Rf  pd  for  paym1  in  every  condicon  as  followeth  viz1  LH  on  ye  first 
of  February  1632.  Lu  on  ye  first  of  August  1633.  LH  on  ye  first  of 
February  1633.  Lu  on  ye  first  of  August  1634.  LH  on  ye  first  of 
February  1634  and  Lu  on  ye  first  of  August  1635. 

SALOPP. 

The  wa*  of  ROGER  GO  UGH  sonne  1  heire  of  THO:  } 
GO  UGH  Gent  dec  is  granted  to  Cecilly  Gough  Widow  for  ye  fine  [• 
of  XLU  pd  in  readie  mony  to  ye  Receavor  24to  Novem  1631.  J 
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Wardes.  SUSSEX,  ti  Sales. 

JOHN  The  wa*  of JO:  SHURLE  Fsonne  ^  heire  of JO:  SHURLE  Y  \ 

SHURLEY.     ESqri  dec  is  granted  to  Sr  Robert  Honywood  Kl  for  ye  fine  of  CCH  !  ecu. 

whereof  cu  was  pd  in  ready  mony  to  ye  Receyvor  of  24*°  Febr'  f  532E.JF, 

A°  1631  and  cu  to  him  in  ready  mony  j°  August  1632. 

WILTES1  etat. 

ROBERT  The  wa'P  ol  ROBERT  STRANGE  sonne  °l  heire  viRO&TE  \ 

STRANGE.     STRANGE  Esqr  dec  is  granted  to  Jane  Strange  Widow  for  ye  I  cc. 
fine  of  ccm'kf  whereof  cm'^  was  pd  in  ready  mony  to  ye  Receyvor  f 
1 8°  Novem  1631  and  cm>k^  to  him  in  ready  mony  14*°  Maij  1632.   * 

NOTE  VIII.  p.  122. 

Upon  the  subject  of  the  Welsh  verse,  I  have  been  favoured  with  the 
following  communication,  made  by  Aneurin  Owen,  Esquire,  to  the  Right 
Honourable  C.  W.  Williams  Wynn. 

"I  have  endeavoured  to  ascertain  the  signification  of  the  line  of  Welsh 
"verse  which  you  sent  to  me;  but  an  obscurity,  apparently  in  the  third 
"  word,  which  I  apprehend  is  owing  to  the  scribe  not  being  acquainted 
"  with  the  language  he  was  copying,  has  prevented  me  from  furnishing 
"  other  than  a  conjectural  explanation. 

"  It  appears,  from  the  orthography,  to  have  been  transcribed  from  some 
"poetry,  probably  of  the  twelfth  or  thirteenth  century,  but  not  from  any 
"  production  which  has  been  printed  in  the  Welsh  Archaeology.  An  usual 
"  metre  of  those  periods  was  an  eight  syllable  line,  with  some  degree  of 
" '  cynghanedd '  (or  concatenation  of  similar  sounds),  which  in  later  ages 
"  was  carried  to  a  great  degree  of  intricacy.  I  conceive  that  the  verse  in 
"question  contains  eight  syllables.  The  first  two  words  are  perfectly 
"  intelligible,  and  the  last  admits  of  but  two  readings — dinas  and  divas. 
"The  first  part  of  the  third  word,  as  written,  is  to  be  read  dwyr,  and 
"  there  is  but  one  radix  in  the  language  containing  those  letters,  signifying 
"rising-,  the  next  three  upright  parallel  strokes  may  be  in:  thus  forming 
"altogether  dwyrinyd;  an  anomalous  word,  and  unlikely  to  be  the  intended 
"one.  The  whole  will  thus  stand  in  modern  orthography: 
"  Edmygav  Ddovydd  dwyrinydd  dinas 

"  I  will  honour  the  Deity  the  upholder  of  the  city." 

NOTE  IX.  p.  130. 

The  statute  of  35  Hen.  VIII.,  Cap.  I.,  concerning  the  establishment  of 
the  King's  Majesty's  succession  to  the  imperial  crown  of  the  realm, 
declares  that  the  King's  Highness  shall  have  full  power  to  appoint, 
declare,  and  limit,  by  his  letters  patent  under  the  great  seal,  "  or  else  by 
"  His  Highness' s  last  will  and  testament  made  in  writing,  and  signed  with 
"  his  most  gracious  hand,"  the  crown  of  the  realm  to  remain,  succeed,  and 
come  after  his  decease,  for  "lack  of  lawful  heirs  of  either  of  the  bodies  of 
"  the  King's  Highness  and  Prince  Edward  begotten,  and  also  for  lack  of 
"  lawful  heirs  of  the  said  Lady  Mary  and  Lady  Elizabeth  to  be  procreated 
"  and  begotten,  as  before  is  limited  in  this  act,  to  such  person  or  persons 
"  in  remainder  or  reversion  as  shall  please  His  Highness."  And  in  pursu- 
ance of  this  power,  the  King,  by  his  will,  declares,  that  upon  failure  of 
issue  of  Edward  VI.,  of  Mary,  and  of  Elizabeth,  the  crown  should  remain 
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to  the  heirs  of  the  body  of  his  nieces  the  Lady  Frances  and  the  Lady 
Eleanor,  the  daughters  of  his  sister  the  Queen  of  France  by  Charles 
Brandon,  Duke  of  Suffolk. 

The  objection  that  the  will  was  not  executed  in  conformity  to  the 
power,  or  rather  that  it  was  wholly  supposititious,  was  taken  in  the  most 
positive  manner  by  Maitland  of  Leithingtoun  in  his  letter  to  Cecil,  dated 
14th  January  1566,  just  twent}^  years  after  the  date  of  the  contested 
instrument. — "And  to  disprove  that  the  will  was  signed  with  his  own 
"  hand,  you  know  that  long  before  his  death  he  never  used  his  own  signing 
"with  his  own  hand ;  and  in  the  time  of  his  sickness,  being  divers  times 
1  'pressed  to  put  his  hand  to  the  will  written,  he  refused  to  do  it;  and  it 
"seemed  God  would  not  suffer  him  to  proceed  in  an  act  so  injurious  and 
"  prejudicial  to  the  right  heir  of  the  Crown,  being  his  niece.  Then  his 
"  death  approaching,  some,  as  well  known  to  you  as  to  me,  caused  William 
"  Clarke,  sometimes  servant  to  Thomas  Henneage,  to  sign  the  supposed 
"  will  with  a  stamp,  (for  otherwise  signed  it  was  never)  and  yet,  notwith- 
"  standing,  some  respecting  more  the  satisfaction  of  their  ambition,  and 
"others  in  their  private  commodity,  than  just  and  upright  dealing,  pro- 
"  cured  divers  honest  gentlemen,  attending  in  divers  several  rooms  about 
"the  King's  person  to  testifie  with  their  handwritings  the  contents  of  the 
"  said  pretended  will,  surmised  to  be  signed  with  the  King's  own  hand. 
"  To  prove  this  dissembled  and  forged  signed  testament,  I  do  refer  you  to 
"such  trials  as  be  yet  left;  first,  the /attestation  of  the  late  Lord  Paget, 
"  published  in  the  Parliament  in  Queen  Mary's  time,  for  the  restitution 
"of  the  Duke  of  Norfolk;  next,  I  pray  you,  on  my  Sovereign's  behalf, 
"that  the  depositions  may  be  taken  in  this  matter  of  the  Marquess  of 
"  Winchester,  Lord  Treasurer  of  England,  the  Marquess  of  Northampton, 
"the  Earl  of  Pembroke,  Sir  William  Petre,  then  one  of  King  Henry's 
"  secretaries,  Sir  Henry  Nevill,  Sir  Maurice  Barkley,  Doctor  Buts,  Edmond 
"Harinan,  Baker,  John  Osborn,  Groom  of  the  Chamber,  Sir  Henry 
"  Dennis,  if  he  be  living,  Terris  the  chirurgeon,  and  such  as  have  heard 
"David  Vincent  and  others  speak  in  this  case;  and  that  their  attestations 
"  may  be  enrolled  in  the  Chancery  and  in  the  Arches,  in  perpetuam  rei 
"  memoriam.  Thirdly,  I  do  refer  you  to  the  original  will,  surmised  to  be 
"  signed  with  the  King's  own  hand,  that  thereby  it  may  most  clearly  and 
"  evidently  appear,  by  some  differences,  how  the  same  was  not  signed  with 
"  the  King's  hand,  but  stamped  as  aforesaid.  And  albeit  it  is  used  both  as  an 
"  argument  and  calumniation  against  my  sovereign  to  some,  that  the  said 
"  original  hath  been  embezzled  in  Queen  Mary's  time,  I  trust  God  will 
"  and  hath  reserved  the  same  to  be  an  instrument  to  relieve  the  truth, 
"and  to  confound  false  surmises,  that  thereby  the  right  may  take  place." 
Burnet,  Collection  II.,  30. 

Burnet  implicitly  adopts  the  statement  of  Maitland  in  his  marginal 
note:  "The  King's  sickness — his  last  will  a  forgery."  But  with  most 
ingenious  disingenuousness  he  so  manages  his  text,  as  to  avoid  any  direct 
assertion  of  the  fact,  which  the  note  on  the  side  of  his  page  leads  the 
reader  to  adopt  without  hesitation;  for,  after  extracting  a  portion  of 
Maitland's  letter,  he  proceeds:  "Thus  it  appears  what  vulgar  errors  pass 
"upon  the  world;  and  though  for  seventy-five  years  the  Scottish  race  has 
"  enjoyed  the  Crown  of  England,  and  after  so  long  a  possession  it  is  very 
"  superfluous  to  clear  a  title  which  is  universally  acknowledged,  yet  the 
"  reader  will  not  be  ill  pleased  to  see  how  ill-grounded  that  pretence  was 
"which  some  managed  very  seditiously  during  the  reign  of  Elizabeth,  for 
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"  excluding  that  line.  But  if  this  will  was  not  signed  by  the  King,  other 
"  grants  were  certainly  made  by  him  on  his  death-bed."  Burnet,  Hist.  II., 
349.  Never  did  if  better  discharge  the  duty  of  a  peace-maker  than  upon 
this  occasion ;  and  it  will  be  observed  with  what  extreme  dexterity  Burnet 
throws  the  whole  responsibility  of  the  accusation  upon  Maitland,  dis- 
charging himself  from  any  examination  of  the  credibility  of  the  evidence. 
The  Treasury  of  Records  was  open  to  him,  where  an  inspection  of  the  will 
would  have  convinced  him,  in  opposition  to  Maitland,  that  it  was  signed 
with  the  pen.  And  we  must  also  suppose  that  the  first  edition  of  Fox's 
Martyrs  never  fell  in  Burnet's  way,  for  in  this  book  the  fullest  proofs 
would  have  been  afforded  to  the  historian  of  the  Reformation,  of  the 
authenticity  of  the  signature.  The  reader  who  wishes  for  information  on 
this  very  interesting  question  may  consult  Harben's  Hereditary  Right  of 
the  Crown  of  England  asserted,  pp.  186-207,  in  which  it  is  fully  and  ably 
discussed. 

NOTE  X.  p.  132. 

The  description  of  Raphael's  tapestry  has  been  communicated  to  the 
Rev.  William  Gunn,  who,  it  is  to  be  hoped,  may  be  induced  to  publish 
the  document,  as  a  supplement  to  his  excellent  treatise  upon  the  cartoons, 
a  work  which  ought  to  be  in  the  hands  of  every  lover  of  the  fine  arts. 

NOTE  XI.   p.  136. 

Upon  the  subject  of  the  ancient  dies,  I  have  received  the  following 
interesting  communication  from  John  Field,  Esquire,  of  His  Majesty's 
Mint,  under  whose  inspection  they  have  been  cleaned  and  arranged  in  a 
proper  cabinet. 

"  The  lower  die,  upon  which  was  engraved  the  obverse  impression  of 
"the  coin,  was  called  the  standard,  having  a  four-square  spike  or  tang, 
"which  spike  was  firmly  fixed  in  a  solid  hard  block  of  wood;  upon  this 
"  die  was  laid  the  piece  of  metal  to  receive  the  impression.  It  may  be 
"  here  proper  to  state,  that  the  metal  was  not  unlikely  in  the  form  of  a 
"  plate  or  long  strip,  of  a  much  larger  size  than  the  coin  was  to  be  when 
"finished;  and  after  receiving  the  blow  was  then  cut  off  the  plate  to  the 
"  size  and  weight  required,  by  the  assistance  of  shears.  This  conjecture 
"  arises  from  the  difficulty  I  imagine  the  coiner  must  experience  in  keeping 
"a  piece  of  metal  of  the  exact  size  of  the  coin  required  in  the  exact 
"  position  between  the  dies  while  being  struck. 

"  The  other  die  was  called  a  trussell  or  puncheon,  and  was  used  as  the 
"upper  die  by  being  held  over  the  standard,  firmly  clipped  between  a 
"  twisted  hazel  stick  in  the  hand  of  the  coiner,  a  second  person  striking 
"the  puncheon  or  upper  die  with  a  sledge  hammer;  a  similar  practice 
"being  still  in  use  by  the  blacksmith  to  hold  his  small  punches,  &c.  in 
"  the  forging  of  iron.  The  hazel  stick  he  calls  a  sett  rod.  It  will  be  seen 
"by  examining  these  dies  that  the  greater  portion  of  the  labour  was  upon 
"the  upper  die,  from  the  spread  of  the  metal  on  the  top;  and  several  of 
"them  being  split  from  the  force  of  the  blow  required  to  bring  up  the 
"impression,  the  standard  or  under  die  does  not  appear  to  be  so  much 
"distressed.  The  number  of  standards  or  under  dies  appears  to  be  about 
"the  usual  quantity  delivered  to  the  different  mints  at  that  period, 
"  viz.  about  two  trussells  to  one  standard,  thereby  showing  that  the  upper 
"  die  was  much  sooner  worn  out  or  destroyed,  and  which  accounts  for  the 
"greater  number  of  them  being  found.  The  total  number  of  dies  is  188; 
"viz.  124  trussells  and  64  standards." 
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obtained,  by  adverting  to  the  fact,  that  a  single  statute,  the  Land 
Tax  Commissioners'  Act,  passed  in  the  first  year  of  the  reign  of  his 
present  Majesty8-,  measures,  when  unrolled,  upwards  of  nine  hun- 
dred feet,  or  nearly  twice  the  length  of  St.  Paul's  cathedral  within 
the  walls;  and  if  it  ever  should  become  necessary  to  consult  the 
fearful  volume,  an  able-bodied  man  must  be  employed  during 
three  hours  in  coiling  and  uncoiling  its  monstrous  folds.  Should 
our  law  manufactory  go  on  at  this  rate,  and  we  do  not  anticipate 
any  interruption  in  its  progress,  we  may  soon  be  able  to  belt  the 
round  globe  with  parchment.  When,  to  the  solemn  acts  of  legis- 
lature, we  add  the  showers  of  petitions,  which  He  (and  in  more 
senses  than  one)  upon  the  table,  every  night  of  the  session;  the 
bills,  which,  at  the  end  of  every  term,  are  piled  in  stacks,  under 
the  parental  custody  of  our  good  friends,  the  Six  Clerks  in  Chan- 
cery ;  and  the  innumerable  membranes,  which,  at  every  hour  of  the 
day,  are  transmitted  to  the  gloomy  dens  and  recesses  of  the 
different  courts  of  common-law  and  of  criminal  jurisdiction 
throughout  the  kingdom,  we  are  afraid  that  there  are  many  who 
may  think  that  the  time  is  fast  approaching  for  performing  the 
operation  which  Hugh  Peters  recommended  as  "A  good  work  for 
"  a  good  Magistrate."  This  learned  person,  it  will  be  recollected, 
exhorted  the  commonwealth  men  to  destroy  all  the  muniments  in 
the  Tower — a  proposal  which  Prynne  considers  as  an  act  inferior 
only  in  atrocity  to  his  participation  in  the  murder  of  Charles  I., 
and  we  should  not  be  surprised  if  some  zealous  reformer  were  to 
maintain,  that  a  general  conflagration  of  these  documents  would  be 
the  most  essential  benefit  that  could  be  conferred  upon  the  realm. 

a  George  IV. 
[153] 
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That  there  are  inconveniences  in  the  present  system,  under 
which  our  legal  records  are  managed,  must  be  admitted;  but, 
always  allowing  for  some  defaults,  which  may  be  easily  remedied, 
they  are  included  in  the  price  which  we  pay  for  a  limited  monarchy. 
In  Turkey,  the  Cadi  writes  his  fetfa  on  the  margin  of  the  petition, 
and  delivers  it  to  the  plaintiff,  whose  well-timed  and  discreet 
administration  of  the  purse  of  sequins  has  obtained  a  decree  in  his 
own  favour,  and  ensured  the  application  of  the  bastinado  upon  the 
luckless  defendant :  but  no  memorials  of  the  suit  or  vestiges  of  the 
decision  are  preserved;  nor  is  it  necessary,  for  when  the  law  de- 
pends upon  the  will  and  pleasure  of  the  judge,  it  is  a  work  of 
supererogation  to  accumulate  the  history  of  proceedings,  which 
do  not  furnish  any  materials  for  jurisprudence,  or  afford  any 
security  for  life  or  property.  Amongst  the  causes  which  have  pro- 
duced the  government  which  we  now  enjoy,  none,  perhaps,  have 
been  more  efficacious  than  the  forms  and  technicalities  of  our  juris- 
prudence. England  owes  more  to  the  grey  goose-quill  than  to  the 
spear;  more  to  the  sheepskin  tjaan  to  the  banner;  more  to  the 
judge  than  to  the  baron;  and,  had  it  not  been  for  the  barriers 
arising  from  the  rigid  technicalities  of  the  bench  and  the  bar,  it  is 
probable  that,  at  this  moment,  we  should  be  either  subjected  to 
absolute  despotism,  or  to  the  still  more  bitter  and  searching 
tyranny  of  a  licentious  democracy. 

Many  "matters  of  form,"  which  are  often  treated  lightly,  create 
a  quiet,  uninvidious  and  constant  opposition  to  any  irregularity 
which  may  be  detrimental  to  the  commonwealth.  Let  us  instance 
the  old  doctrine,  that  the  king  could  neither  give  nor  take  but  by 
"record."  This  restriction  alone,  by  preventing  the  immediate  and 
unconsidered  effects  of  rapacity  or  exaction,  was  an  element  of 
good  government,  which  gave  "old  England"  a  better  chance  for 
obtaining  rational  liberty  than  all  the  prerogatives  of  a  Justicia  of 
Aragon.  No  one  who  has  temperately  and  dispassionately  con- 
sidered the  history  of  those  much-vituperated  periods,  termed  the 
"middle  ages,"  can  have  failed  to  observe  the  singularly  beneficial 
consequences  which,  on  the  whole,  have  resulted  from  the  steady 
and  silent  legislation  of  precedent ;  occasional  practices  becoming 
usages,  usages  and  customs  becoming  laws,  growing  with  the 
growth  of  the  state,  and  adapting  themselves  imperceptibly  to  the 
circumstances  which  at  once  created  and  required  them.  And 
although  the  mere  mode  and  manner  of  shaping  the  documentary 
transactions  of  the  legislature  and  of  the  courts  of  justice  may  not, 
at  first,  appear  to  be  a  very  prominent  feature  in  the  constitution, 
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still  it  will  be  found  that  the  maxims  resulting  from  the  "making 
"up  of  records"  have  had  a  very  marked  influence  upon  the 
general  character  of  our  government  and  policy.  During  the 
eventful  struggles  which  preceded  the  civil  wars  and  the  revolution, 
all  the  arguments  by  which  the  attacks  upon  the  liberties  of  the 
subject  were  resisted  or  supported,  were  painfully  and  carefully 
adduced  from  the  earliest  muniments  of  the  kingdom,  either  party 
appealed,  not  to  abstract  reasoning,  but  to  the  roll  or  the  mem- 
brane, to  the  letter  of  the  law.  If  a  Castilian  advocate,  in  the  reign 
of  Philip  IV.,  had  wished  to  make  such  references  to  the  proceedings 
of  the  ancient  Cortes,  he  could  not  have  completed  his  pleadings. 
Instead  of  being  collected  in  a  legal  and  authentic  form,  the  pro- 
tocols of  these  Assemblies  were  dispersed  in  all  the  monasteries  of 
the  kingdom ;  they  could  never  be  consulted  together.  Putting  the 
convenience  of  access  out  of  the  question,  it  is  inconceivable  how 
much  the  consequence  of  documents  is  increased  by  their  juxta- 
position and  arrangement ;  and  if  the  rolls  of  parliament  had  been 
scattered  and  concealed  like  the  Spanish  "Capitulos,"  whatever 
lessons  are  to  be  derived  from  the  struggles,  debates,  and  dis- 
sensions of  our  ancient  legislature,  would  have  been  practically 
lost  to  posterity.  In  our  civil  wars,  no  less  than  in  all  our  political 
strifes,  each  party  has  endeavoured  to  sustain  its  claims  by  law, 
and  during  the  seasons  of  the  greatest  turbulence,  we  find  constant 
appeals  to  the  mildewed  record  and  the  mouldering  charter.  Nor 
must  it  be  forgotten,  that  it  was  this  political  application  of 
antiquity  which  created  the  inestimable  writers,  to  whose  labours 
we  owe  whatever  sound  knowledge  we  possess  of  English  history, 
Spelman,  Selden,  Prynne,  Brady,  Petit, — always  stimulated, 
though  sometimes  deluded,  by  the  zeal  with  which  they  engaged 
in  the  researches  of  constitutional  literature. 

Judicial  records,  in  the  strict  sense  of  the  word,  could  not  exist 
amongst  the  Anglo-Saxons,  whose  popular  courts,  or  folkmoots, 
were  conducted  by  oral  pleadings.  The  men  of  the  Hundred,  or  of 
the  Shire,  assembled  in  the  open  air  beneath  the  aged  tree  where 
their  meetings  had  been  held  from  time  immemorial,  or  upon  the 
hill  where  their  ancestors  had  raised  the  rude  and  inartificial  seat 
of  justice.  Scribe  or  register  attended  not,  and  the  judgment  of  the 
court  was  recorded  in  the  memory  of  the  Witan,  the  judges  by  whom 
it  was  pronounced.  In  these  courts  all  legal  transactions  took  place. 
On  rare  occasions,  the  decisions  of  the  Hundred,  or  Shire,  were 
written  in  the  blank  leaves  of  the  gospel  or  missal,  belonging  to 
some  neighbouring  minster.  But  although  this  mode  of  preserving 
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a  history  of  the  transaction  might  be  adopted,  it  had  no  legal 
effect.  To  employ  our  modern  language,  such  an  entry  was  not 
legal  evidence,  of  which  a  court  could  take  notice — it  was  not  a 
record  which  could  be  pleaded.  If  any  evidence  was  required  of 
judicial  proceedings,  the  proof  was  given  by  the  testimony  of  the 
Hundred,  or  Shire,  in  its  corporate  capacity,  the  suitors  bearing 
witness  to  the  judgments  which  they  or  their  predecessors  had 
pronounced — without  making  reference  to  written  documents  or 
entries. 

A  contrary  principle  prevailed  with  respect  to  the  instruments 
by  which  property  was  transferred.  The  "land-boc,"  as  the  charter 
was  called,  appears  to  have  been  considered  as  conclusive  evidence 
in  a  court  of  justice.  Great  importance  was,  therefore,  attached  to 
these  instruments,  and  though  the  title  to  real  property  depended 
mainly  upon  possession,  still  the  "land-bocs"  were  so  necessary 
for  the  legal  security  of  the  land-holder,  that,  when  they  happened 
to  be  outstanding  in  the  hands  of  other  persons,  they  were  pur- 
chased by  the  payment  of  large  sums  of  money,  or  "got  in"  at  a 
very  dear  rate.  The  monks  of  Ely,  in  one  instance,  gave  three  hides 
of  land  to  Alderman  Aylwin,  to  induce  him  to  assist  in  recovering 
certain  "cyrographs,"  which  had  been  kept  back  by  the  heirs  of  a 
party,  one  "Edric  Long,"  from  whom  they  had  made  a  purchase. 
As  the  property  consisted  of  seven  hides  and  a  half,  this  retaining 
fee  amounted  to  almost  half  the  estate.  In  the  end  the  monks 
obtained  the  much-coveted  charters,  by  exchanging  them  with 
Alfwold,  the  brother  of  Edric,  for  certain  deeds  which  he  wanted, 
and  by  paying  him  thirty  "aurei"  over  and  above;  and  from  the 
manner  in  which  the  transaction  is  commemorated  in  the  Liber 
Eliensis1,  it  is  evident  that  it  was  reckoned  to  be  an  advantageous 
bargain.  These  "land-bocs  "  may,  in  fact,  be  considered  as  records. 
The  folkmoots  were  courts  of  voluntary,  as  well  as  of  contentious 
jurisdiction;  every  act  by  which  property  could  be  acquired,  took 
place  in  the  assemblies  of  the  people,  except  in  some  few  cases, 
where  an  authentic  publication  might  be  effected  by  other  means. 
If  a  donation  was  made  to  a  "Minster"  the  donor  placed  his 
"Land-boc"  on  the  altar,  in  the  presence  of  the  assembled  monks 
and  clergy,  who  were  considered  as  equivalent  to  the  "moot"  of 
the  people.  But  the  general  rule  was,  that  the  agreement  and 
intentions  of  the  parties  should  be  testified  in  the  folkmoot.  Con- 
tracts for  the  purchase  of  land  were  made  there.  In  such  an 
assembly  the  money  was  paid;  and  there  the  charter  was  engrossed 
in  the  presence  of  the  Witan,  whose  names  were  added  as  witnesses 
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thereto.  It  also  happened,  not  infrequently,  that  a  hostile  suit, 
concerning  land,  was  terminated  by  agreement  before  the  Witan, 
and  such  a  compromise  would  become  the  substance  of  a  "land- 
boc  "  in  which  the  suit  was  recited,  and  which  became  a  part  of  the 
title-deeds.  Hence,  the  origin  of  the  opinion  amongst  our  common 
lawyers,  that  "fines  for  the  assurance  of  land"a  are  older  than  the 
conquest ;  an  opinion  which  is  substantially  true,  if  we  consider  the 
purport  and  intent  of  those  instruments,  though  erroneous,  if 
applied  to  the  formal  documents  which  are  grounded  upon  a  real 
action,  conducted  according  to  the  jurisprudence  adopted  in  the 
Anglo-Norman  tribunals. 

The  earliest  repository  of  records  noticed  in  history,  is  the 
"house  of  the  rolls,  where  the  treasures  were  laid  up  in  Babylon. "b 
Here  the  decrees  of  the  Persian  kings  were  deposited,  and,  as  may 
be  inferred  from  the  "writ"  of  Darius,  all  instruments  relating  to 
the  domains  and  revenues  of  the  sovereign.  Human  affairs  pro- 
ceed nearly  in  the  same  scheme,  in  all  times  and  countries.  The 
reason  of  depositing  legal  muniments  in  a  secure  place  of  custody 
is  so  obvious,  that  we  need  not  wonder  to  find  that  the  practice 
prevailed  equally  in  England,  as  well  as  in  the  ancient  Persian 
empire.  About  the  reign  of  Canute,  we  have  various  notices  of  the 
"land-bocs"  executed  in  duplicate  or  triplicate,  and  of  which  one 
"part"  to  use  the  expression  of  conveyancers,  was  placed  in  the 
"Horde,"  or  royal  treasury,  where  it  remained  under  the  care  of 
the  "Bur  ttegn,"  the  Cubicularius,  or  Chamberlain.  Winchester 
was  the  seat  of  the  treasury  of  the  kingdom  of  Wessex,  and  in  this 
establishment,  which  afterwards  became  the  "treasury  of  the 
"  Exchequer,"  the  gold  was  stored  which  belonged  to  the  king  in 
his  public  capacity ; — but  the  royal  ornaments  which  decorated  his 
person,  and  the  relics  of  his  tutelary  saints — the  gems,  and 
"  cameos  "c  which  delighted  his  eye,  and  which,  like  that  given  by 
Ethelred  to  the  monastery  of  St.  Albans,  were  supposed  to  afford 
a  surer  aid  than  could  be  derived  from  human  leechcraft,  were 
probably  enshrined  in  his  private  oratory  or  chapel,  and  it  was 

a  This  "common  assurance,"  the  foundation  stone  of  the  art  of  conveyancing, 
is  a  compromise  of  a  fictitious  suit,  in  which  the  party  who  is  to  convey  the  land 
acknowledges  it  to  be  the  right  of  the  party  in  whom  it  is  to  be  vested. 

b  Ezra,  chap.  vi.  ver.  2. 

c  The  cabalistic  volume  of  Gaffarel  will  afford  much  curious  information  on  the 
subject.  The  term  "camaieu"  or  "gamaieu."  derived  from  the  Hebrew  or  Arabic, 
designated  either  a  stone  insculpt  with  magical  characters,  or  whose  varied  tints 
were  supposed  to  disclose  its  actual  virtues.  They  are  frequently  noticed  in  the 
ancient  inventories  of  royal  jewels. 
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as  usual  to  place  the  charters  in  this  depository  as  in  the  treasury. 
The  fane  of  Delphi  and  the  Athenian  Parthenon  held  the  treaties 
and  conventions  of  the  Greeks;  and  the  chapel  was  equally  the 
record-room  of  the  Carlovingian  monarchs,  whose  pomp  and 
dignity  often  seem  to  have  been  emulated  by  the  Anglo-Saxon 
kings.  In  some  respects,  the  chapel  was  a  more  convenient  strong 
room  for  the  reception  of  the  charters  even  than  the  treasury ;  for 
amongst  the  members  of  the  royal  household,  a  very  important 
station  was  held  by  the  king's  priests  or  chaplains,  the  "clerks 
"  of  the  palace"  of  the  continental  sovereigns.  Their  signatures 
were  affixed  to  the  royal  charters,  with  a  notice  of  their  station; 
and  we  find  eleven  of  these  clerks,  together  with  the  twelfth,  the 
Chancellor,  subscribing  a  charter  of  William  Ruf  us,  which  though 
executed  not  a  few  years  after  the  conquest,  is  in  strict  conformity 
with  the  rules  of  Anglo-Saxon  diplomacy.  "Clerkship"  that  is  to 
say,  the  rare  accomplishment  of  letters,  was  confined  almost  wholly 
to  the  clergy.  As  late  as  the  reign  of  Edward  I.  the  Clericus,  or 
chaplain,  was  usually  the  only  person  in  the  household  who  could 
use  his  pen.  When  Thomas  de  Turberville  engaged  in  the  traitorous 
correspondence  for  which  he  was  afterwards  executed,  he  was  com- 
pelled to  have  recourse  to  his  "Clericus"  who  revealed  the  corre- 
spondence ;  and  if,  in  the  thirteenth  century,  any  seer  or  astrologer 
had  ventured  to  inform  parliament  that  the  time  would  come  when 
every  knight  of  the  shire  would  be  so  "over-educated"  as  to  be 
able  to  read,  write,  and  cast  accounts,  such  a  prediction  of  the 
"march  of  intellect"  would  have  been  considered  as  utterly  in- 
credible. 

The  station  of  the  clerks  of  the  chapela  about  the  person  of  the 
sovereign,  rendered  them  the  secretaries,  who  were  employed  to 
reduce  his  commands  into  writing,  and  to  prepare  those  legal 
instruments  which  emanated  from  his  will;  all  of  which  were 
authenticated  by  affixing  the  "Great  Seal."  This  practice,  un- 
known to  the  Saxons  until  the  last  age  of  their  history,  was 
partially  introduced  by  the  Confessor;  and  some  of  his  charters 
yet  have  the  Seal  appendant,  bearing  a  fearful  effigy  of  the 

a  From  these  chaplains,  or  clerks,  the  modern  "Masters  in  Chancery"  are 
lineally  descended.  Even  in  the  reign  of  Edward  II.  the  chancellor  was  considered 
as  the  chief  of  the  king's  chapel.  All  the  writers  employed  in  the  chancery,  as  well 
as  in  the  courts  of  law,  seem  to  have  been  in  holy  orders,  and  the  chancellor  was 
originally  complimented  with  the  right  of  presentation  to  all  crown  benefices  under 
the  value  of  twenty  marks,  for  the  purpose  of  enabling  him  to  provide  for  the 
clerks  "qi  longement  avoient  travayle  en  place."  Rot.  Par.  4  Edward  III.  No.  51. 


Records  and  Registration  159 

monarch,  with  mustachios  extending  their  length  far  on  either 
side  of  his  visage.  But  this  mode  of  testifying  the  royal  assent  was 
not  the  usual  course,  and  only  obtained  by  favour  and  solicitation; 
and  most  of  the  Confessor's  grants  have  only  the  signature  of  the 
cross,  according  to  the  custom  of  his  predecessors. 

On  the  Continent,  the  seal  had  been  employed  since  the  days 
of  Dagobert;  but  the  Confessor  departed  from  the  pattern  of  his 
contemporaries,  the  waxen  impression  being  pendant  to  the 
charter,  whilst  the  diplomatic  etiquette  of  France  required  that 
the  wax  should  be  applied  upon  the  parchment  like  a  modern 
wafer-seal*1.  William  the  Conqueror  adhered  to  the  fashion  of  the 
Anglo-Saxon  Chancery;  but  he  caused  his  effigy,  representing  him 
as  the  mailed  Duke  of  Normandy,  mounted  on  his  charger,  and 
brandishing  his  lance,  to  be  impressed  on  the  obverse  of  the  wax, 
whilst  the  reverse  represents  him  as  King  of  England,  bearing  the 
crown  and  sceptre,  arrayed  in  the  robe  of  royalty,  and  seated  on 
the  throne ;  and  hence  the  origin  of  the  double  representation  of  the 
Kings  of  England  on  their  Great  Seals,  which  has  been  continued 
to  the  present  time.  For  an  analogous  reason,  the  seal  of  Odo, 
Bishop  of  Bayeux,  and  Earl  of  Kent,  exhibits  him,  on  the  obverse, 
clad  in  his  pontificals,  and,  on  the  reverse,  in  the  martial  garb  of 
the  earldom.  Louis  VII.,  upon  his  marriage  with  Eleanor  of 
Guyenne,  caused  an  imitation  to  be  made  of  the  English  seal,  one 
side  representing  him  as  King  of  France,  and  the  other  as  Duke  of 
Aquitaine,  but  when  he  lost  that  territory  by  his  separation  from 
his  consort,  he  then  used  only  the  French  die,  and  the  reverse  of 
the  wax  continued  without  any  impress  until  Philip  Augustus 
stamped  the  blank  with  the  counter-seal  of  the  Fleur-de-lys,  being 
his  privy  signet. 

The  Great  Seal  itself,  when  not  in  the  king's  own  custody,  was 
entrusted  to  the  "Chancellor,"  whose  salary,  as  fixed  by  Henry  L, 
amounted  to  five  shillings  per  diem,  besides  a  "livery"  of  pro- 
visions. And  the  allowance  of  one  pint  and  a  half,  or  perhaps  a 
quart,  of  claret,  one  "gross  wax-light,"  and  forty  candle-ends,  to 
enable  the  chancellor  to  carry  on  his  housekeeping,  may  be  con- 
sidered as  a  curious  exemplification  of  primitive  temperance  and 
economy.  With  respect  to  the  functions  of  the  chancellor,  it  is  to 
be  observed  that,  although  individually  he  was  not  a  judge,  he 
certainly  held  a  high  and  distinguished  station  as  the  king's  Chief 
Scribe,  and  he  probably  had  a  seat  in  all  the  King's  Courts  by 
virtue  of  his  office.  Thus,  if  he  chose  to  be  present  in  the  Ex- 
*  Pendant  seals  were  afterwards  adopted  in  France. 
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chequer,  he  sat  in  the  second  seat,  and  his  advice  was  to  be  taken 
by  the  other  members  of  the  court,  when  any  matter  of  moment 
was  to  be  transacted.  In  his  own  peculiar  department  of  Chief 
Scribe,  his  office  was  wholly  ministerial,  except  when  he  happened 
to  be  specially  empowered  by  the  king.  All  the  effective  manage- 
ment of  the  office  rested  with  the  sovereign,  who  directed  his  own 
chancery  whenever  he  thought  fit  so  to  employ  himself,  and  the 
mode  of  exemplifying  a  charter,  technically  termed  an  "inspeci- 
mus"  was  invented  by  Henry  II.  who  by  word  of  mouth  dictated 
its  tenor  to  Walterus  de  Constancy's1,  his  chancellor a,  and  at  the 
same  time  explained  the  reasons  which  induced  him  to  adopt  a 
form  which,  until  then,  had  never  been  employed  in  the  Chancery. 

To  understand  the  course  of  our  ancient  government,  we  must 
consider  all  the  subordinate  judicial  and  administrative  depart- 
ments, either  as  committees  formed  out  of  the  "Curia  Regis,"  the 
court  in  which  the  king  was  assisted  or  advised  by  his  prelates, 
clerks  and  barons;  or  as  offices  attached  to  that  court  for  the 
purpose  of  transacting  the  king's  affairs  with  greater  efficacy  or 
despatch.  They  all  emanated  from  a  common  centre,  and  they  all 
communicated  with  that  centre  when  occasion  required.  Thus  the 
justices,  afterwards  distinguished  as  the  judges  of  the  Bang's 
Bench  and  Common  Pleas,  were  certain  clerks  and  barons  named 
out  of  the  larger  body,  to  despatch  those  pleas  and  suits  which 
could  not  be  conveniently  decided  before  the  king,  either  alone, 
or  with  the  assistance  of  the  Great  Council  of  the  kingdom.  The 
Chancery  was  the  secretariat  department  of  the  King's  Court,  and 
the  Exchequer  was  another  committee,  composed  of  the  barons, 
who  were  deputed  to  sit  in  the  Treasury,  or  "Horde,"  and  to  see 
the  money  counted  out  and  told  upon  the  chequered  cloth,  from 
whence  the  awful  tribunal  of  extents  and  informations  derives  its 
ancient  name. 

Honest  Maddox2,  professing  "an  equal  veneration  for  our 
"  ancestors,  whether  of  the  Anglo-Saxon  or  Norman  race,"  de- 
clares that  it  was  equal  to  him  "whether  the  one  or  the  other  of 
"  them  had  been  entitled  to  the  glory  of  being  the  first  contrivers 
"  and  inventors  of  that  noble  Court  of  Exchequer."  But  after 
stating  the  arguments  with  great  impartiality,  he  inclines  to  the 
Norman  origin  of  the  court.  We  believe  that  in  effect  it  existed 
amongst  the  Anglo-Saxons,  whose  government  was  by  no  means 
deficient  in  fiscal  ingenuity.  But,  with  respect  to  the  details  of  the 

»  This  Chancellor  is  not  noticed  by  Dugdale.  He  was  afterwards  promoted  to 
the  bishopric  of  Lincoln,  and  the  archbishopric  of  Rouen. 
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establishment,  we  readily  agree  with  Maddox  in  ascribing  them  to 
the  Normans;  and  it  is  possible  that  the  "Rotuli  annales"  some- 
times called  the  Great  Rolls,  or  Pipe  Rolls,  in  which  the  accounts  of 
the  revenue  of  the  Crown  are  entered,  may  have  begun  with  the 
reign  of  the  Conqueror.  Yet,  if  such  existed,  we  are  informed  by 
Alexander  de  Swereford1  that  they  had  perished  before  the  thir- 
teenth century,  and  the  first  fragment  of  these  invaluable  records 
has  been  referred  to  the  fifth  year  of  the  reign  of  Henry  I.a  The 
troubled  reign  of  Stephen  offers  a  chasm,  but  they  are  resumed 
with  Henry  Plantagenet,  from  whence  the  succession  continues 
with  few  interruptions  to  the  present  time.  None  of  the  French 
records  begin  earlier  than  the  reign  of  Philip  le  Bel.  Those  of  the 
Germans  date  from  a  period  still  more  recent,  and  our  English 
series  is  probably  more  complete  and  ancient  than  any  other  now 
existing  in  the  world. 

In  the  earlier  periods,  the  '  Great  Rolls '  afford  the  most  minute 
particulars  of  the  territorial  possessions  of  the  Crown.  Therein  the 
sources  and  particulars  of  the  revenue  are  fully  detailed ;  and  they 
elucidate  every  branch  of  our  laws  and  policy  during  the  most 
obscure  and  difficult  era  of  English  history,  when  the  Anglo-Saxon 
policy  was  breaking  up,  and  that  system  was  forming  upon  which 
our  present  constitution  is  founded.  But,  with  the  exception  of 
the  scanty  excerpts  published  by  Maddox,  no  portion  of  the  in- 
formation with  which  they  abound  has  ever  seen  the  light ;  and  we 
fear  that  they  will  long  continue  buried  in  the  sepulchral  vaults  in 
which  they  now  moulderb. 

According  to  the  plan  of  the  Anglo-Norman  Exchequer,  the 
Chancellor,  as  we  have  observed,  had  a  seat  in  the  great  Counting 
House  of  the  kingdom.  Whether  he  was  present  or  absent,  his 
scribe  engrossed  the  counter-roll,  which  was  to  detect  the  error  or 
fraud  of  the  scribe  of  the  treasurer;  and  a  clerk  of  the  Chancery 
watched  the  scribe  of  the  Chancery.  Henry  II.,  not  entirely 
trusting  even  to  this  double  vigilance,  added  a  third  roll,  which 
was  written  by  one  Master  Thomas  Brown2,  who  thus  controlled 

*  This  roll  has  been  considered  as  belonging  to  5  Stephen;  but  Maddox  has 
satisfactorily  shown  that  it  can  only  be  referred  to  the  year  and  reign  mentioned 
in  the  text. 

b  This  is  now  strictly  the  case.  When  Maddox  wrote,  they  were  kept  in  wainscot 
presses  in  the  old  Exchequer,  at  Westminster;  but  they  are  now  in  a  species  of 
cellar,  beneath  the  Pipe-office  in  Somerset  House,  where,  although  secure  from 
fire,  they  cannot  be  consulted  without  the  greatest  inconvenience.  They  also 
begin  already  to  suffer  from  the  dampness  and  moisture  of  the  apartment. 
P.  ix.  11 
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both  the  Treasury  and  its  Controller.  The  counter-rolls  are  now 
kept  by  the  Chancellor  of  the  Exchequer,  an  officer  instituted  when 
the  High  Chancellor  of  England  withdrew  from  that  tribunal,  and 
they  also  exist  in  a  series,  which  is  tolerably  complete,  though 
some  few  of  the  rolls  have  strayed  into  other  departments.  The 
details  of  the  organization  of  the  Exchequer  are  foreign  to  our 
present  purpose;  but  it  will  appear  sufficiently,  from  the  par- 
ticulars which  we  have  given,  that  the  proceedings  were  trans- 
acted with  much  regularity.  Nor  will  it  escape  notice,  that  as  far 
back  as  our  records  can  be  traced,  the  business  of  this  country  was 
conducted  with  a  degree  of  accuracy  and  precision  which  could 
scarcely  have  been  expected  in  an  illiterate  age,  and  which  may  be 
considered  as  an  unquestionable  indication  of  the  good  sense  and 
vigour  of  those  who  had  the  direction  of  public  affairs. 

The  Great  Roll1  was  not  intended  originally  to  bear  record  of  any 
other  matters  except  those  which  related  to  the  finance  of  the 
kingdom;  it  contained  the  charge  and  discharge  of  the  Sheriff, 
through  whose  hands  the  mone^y  passed,  and  who  was  the  chief,  if 
not  the  only,  collector  of  the  revenues  of  the  Crown.  Private 
individuals,  however,  occasionally  paid  fines,  for  permission  to 
enter  the  substance  of  their  deeds  and  charters  upon  the  Great 
Roll,  in  order  to  preserve  a  legal  memorial  of  the  contents,  in  case 
of  the  loss  of  the  originals.  But,  until  the  reign  of  King  John,  the 
charters,  patents,  and  writs  issued  under  the  Great  Seal,  by  and  in 
the  name  of  the  sovereign,  were  not  in  anywise  registered  or 
recorded.  It  is  true  that  there  are,  in  the  Tower,  certain  rolls  or 
membranes,  called  the"Cartce  antiques"  containing  transcripts  of 
ancient  deeds,  from  the  Saxon  periods  down  to  the  time  of  Henry 
III. ;  but  these  rolls  are  probably  composed  of  the  copies  of  charters 
which  were  brought  into  Chancery,  in  order  that  they  might  be 
exemplified.  The  charters  are  principally  arranged  according  to 
their  subject  matter;  those  relating,  for  example,  to  each  religious 
house  being  generally  contained  on  the  same  membrane,  though 
of  many  different  dates  and  periods;  and  they  have  no  similarity 
whatever  to  the  'Rolls  of  the  Chancery5  which  are  contem- 
poraneous records  of  the  documents  issued  under  the  Great  Seal, 
being  made  up  or  completed  year  by  year. 

The  non-appearance  of  ancient  documents  is  not  always  a  con- 
clusive proof  of  their  non-existence;  but,  with  respect  to  the  Rolls, 
we  are  furnished  with  various  reasons,  which  may  fortify  us  in  the 
opinion  that  none  anterior  to  the  reign  of  John  have  perished 
either  by  accident  or  design.  Thus  we  are  informed  that  it  appears y 
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from  a  specification  or  inventory  of  the  records  made  in  the  reign 
of  Richard  II.,  that  we  now  possess  as  many  as  were  then  kept  in 
the  Tower;  so  that  any  hypothesis  of  their  loss,  either  during  the 
wars  of  York  and  Lancaster,  or  at  any  subsequent  period,  is 
effectually  negatived.  Furthermore  we  find  that  when,  in  the 
reign  of  John,  a  charter,  granted  by  Richard  Coeur  de  Lion,  was 
destroyed  by  accident,  the  new  grant  was  issued  pursuant  to  the 
verdict  of  the  jury,  stating  the  substance  of  the  lost  document;  a 
proceeding  which  would  scarcely  have  been  adopted  if  any  enrol- 
ment had  then  existed,  since  it  would  have  been  much  easier  to 
have  consulted  the  roll  than  to  have  appealed  to  the  fallible 
memory  of  the  jurors ;  and  as  a  perfect  roll  of  the  first  year  of  John 
begins  with  Holy  Thursday,  1199,  the  day  of  his  coronation,  it 
seems  that  the  plan  was  arranged  during  the  interregnum,  which, 
as  we  have  shown  on  a  former  occasion,  took  place  after  the  death 
of  Richard  I.  and  before  the  recognition  of  his  brother  by  the 
assembled  Baronagea. 

Hubert,  Archbishop  of  Canterbury,  who  was  appointed  Chan- 
cellor on  the  day  of  the  coronation,  had  been  very  active  during 
the  interregnum.  He  was  one  of  the  Commissioners  or  Justiciars 
deputed  to  England  as  soon  as  Richard  died,  and  the  Archbishop, 
by  causing  the  English  to  become  the  men  of  "John,  Duke  of 
"  Normandy,"  had  secured  the  succession  of  the  new  sovereign. 
It  is  not  impossible  but  that  the  registration  of  the  documents 
which  passed  the  Great  Seal  may  have  been  connected  with  the 
views  entertained  by  the  prelate,  who  declared  that  he  had  been 
taught  by  his  prophetic  mind,  and  by  oracles  and  prophecies  which 
he  had  consulted,  that  John  would  bring  the  crown  and  kingdom 
into  great  confusion.  The  classification  of  the  instruments  recorded 
in  the  rolls,  is  a  proof  that  the  plan  was  not  adopted  hastily  or 
without  forethought,  and,  though  some  slight  variations  took 
place  in  subsequent  times,  yet  the  main  arrangement  never 
sustained  any  substantial  change.  For  some  reason,  which  we 
cannot  discover,  a  form  of  enrolment  was  adopted  in  the  Chancery, 
which  had  hitherto  not  been  in  use  in  England.  The  Exchequer 
rolls,  as  well  as  the  rolls  of  the  courts  of  justice,  consist  of  mem- 
branes, which  are  stitched  together  at  the  top,  so  as  to  form  a 
fasciculus.  In  Chancery,  the  membranes  are  sewed  together  con- 
secutively, according  to  the  practice  of  the  ancients,  and  wound  up 
so  as  to  form  a  cylinder.  The  handwriting  of  the  Chancery  rolls  is 
not  altogether  identical  with  that  of  the  "Rotuli  Annales,"  being 
a  See  below,  p.  427  note. 
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somewhat  of  a  newer  fashion,  and  more  cursive.  Both,  however, 
are  clearly  to  be  distinguished  from  the  monastic  or  historical 
hands  of  the  same  period,  which  may  be  considered  as  ecclesiastical 
alphabets.  They  abound  much  more  in  abbreviations,  which  de- 
scended from  the  "sigla"  employed  by  the  Roman  jurists  of  the 
Lower  Empire. 

According  to  the  scheme,  which  we  are  willing  to  attribute  to 
the  Archbishop  Hubert,  each  set  of  rolls  received  a  distinctive 
name,  and  was  appropriated  to  a  peculiar  class  of  enrolments. 
Grants  of  lands  or  immunities,  foundations  of  religious  houses, 
privileges  conferred  upon  individuals  or  communities,  or  by  which, 
in  after  times,  a  corporate  right  was  created,  are  principally  re- 
corded upon  the  Charter  rolls.  The  Patent  rolls1,  upon  which  some 
charters  are  also  noticed,  contain  the  licenses  granted  by  the 
Crown,  grants  of  offices,  restitutions  of  temporalities,  and  other 
instruments  of  the  same  description.  All  commissions,  whether 
judicial  or  administrative,  are  found  upon  this  set  of  rolls,  con- 
stituting one  of  the  most  important  branches  of  information  which 
they  afford.  The  Close  rolls  offer  documents  of  a  more  varied 
description.  A  writ  close  was  folded  or  plied  and  sealed  up  with 
the  wax  upon  which  the  Great  Seal  was  impressed;  and  the  man- 
dates which  regulated  every  department  of  the  government  being 
of  this  description,  their  contents  are  singularly  instructive.  Here, 
we  find  the  writs  of  summons  of  the  peers,  and  the  writs  of  election 
for  the  commons,  together  with  many  parliamentary  proceedings, 
such  as  writs  issued  by  the  authority  of  the  legislature,  which  are 
not  found  upon  the  parliament  rolls. 

In  the  early  reigns,  the  most  minute  items  of  the  court  expendi- 
ture were  warranted  by  special  writ, — the  purchase  of  a  bucket- 
rope  for  a  well — a  silk  gown  for  the  queen — a  cloak  lined  with 
rabbit  skins  for  a  maid  of  honour — a  hundred  yards  of  dowlas  for 
the  napkins  of  the  royal  table — the  curing  of  bacon  intended  for 
the  royal  larder — the  purveyance  of  the  ginger,  galingal,  cumin, 
and  other  choice  spices  which  seasoned  the  royal  dishes — are  all 
recorded  with  the  greatest  form  and  solemnity.  Other  mandates, 
relating  to  the  erection,  the  repairs,  and  the  adornments  of  the 
royal  palaces,  particularly  in  the  reign  of  Henry  III.,  are  of  extreme 
importance  in  the  history  of  art.  We  can  peruse  the  minute  in- 
structions given  by  the  monarch  for  raising  those  sumptuous  piles 
of  which  the  last  mutilated  fragments  have  been  demolished,  as  at 
Westminster,  to  make  room  for  the  lath  and  plaster  of  modern 
architecture.  The  diplomatic  correspondence  between  the  king  and 
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foreign  princes  also  appears  on  these  rolls.  The  proceedings  re- 
lating to  the  incidents  of  tenure  are  often  entered  upon  the  Close 
roll,  together  with  records  of  judicial  proceedings  before  the 
council,  whether  in  or  out  of  parliament.  From  the  reign  of 
Henry  VI.  the  decrees  of  the  Court  of  Chancery  are  frequently 
recorded  in  the  same  manner,  together  with  such  deeds  as  were 
acknowledged  in  Chancery ;  a  practice  which  began  at  a  very  early 
period. 

The  rolls  of  France,  Rome  and  Almain  may  be  considered  as 
branches  of  the  Close  rolls,  being  chiefly  composed  of  diplomatic 
instruments  relating  to  transactions  with  the  potentates  whose 
names  are  indicated  by  their  titles ;  and  which,  on  account  of  their 
extent  and  number,  were  more  conveniently  divided  from  the 
general  series.  The  "Liberate  rolls"  derive  their  names  from  the 
writs  directing  payments  to  be  made  out  of  the  Treasury  of  the 
Exchequer,  and,  like  the  Close  rolls,  they  furnish  many  minute  and 
amusing  details  of  the  royal  expenditure. 

It  is  said  in  Normandy,  that  their  ancient  archives  were  de- 
stroyed by  the  policy  of  Richelieu,  and  we  cannot  ascertain 
whether  any  counterparts  of  the  "Norman  rolls"  existed  at  Caen 
or  Rouen.  Those  which  are  now  in  the  Tower  contain  not  only  the 
instruments  relating  to  Normandy,  which  passed  the  Great  Seal, 
but  also  the  "chirographs"  of  "concords"  which  were  effected 
before  the  Exchequer  at  Rouen.  This  circumstance  seems  to  show 
that,  although  the  Duke  of  Normandy  had  conquered  England, 
still  England,  as  the  more  powerful  realm,  had  acquired  a  tacit 
supremacy  over  the  duchy;  and  we  have  doubted  whether  some 
of  the  forms  of  the  Norman  jurisprudence  did  not  originate  on  this 
side  of  the  channel.  The  "Gascon  rolls,"  like  the  Norman  rolls, 
equally  evince  the  superiority  assumed  by  the  English  govern- 
ment. All  grants  or  charters  relating  to  the  duchy  of  Aquitaine 
and  its  appurtenances  appear  upon  these  records.  When  Cardinal 
Fleury,  by  issuing  an  arret  in  the  nature  of  a  general  quo  warranto 
information,  attacked  the  franchises  of  the  religious  and  civil  cor- 
porations of  the  fairest  provinces  of  France,  the  evidence  which 
supported  their  rights  was  adduced  from  the  archives  of  a  hostile 
realm ;  and  the  first  calendar  of  any  portion  of  the  Tower  records 
was  published,  not  for  the  use  of  our  own  country,  but  for  the 
information  of  the  inhabitants  of  the  ancient,  but  now  foreign, 
dominions  of  the  English  Crowna. 

a  The  Calendars  of  the  "Holies  Gascons"  &c.  in  two  folio  volumes,  by  Carte, 
were  published  on  this  occasion  in  the  year  1743. 
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Whilst  the  Chancery  records  were  increasing  in  importance,  the 
Treasury  of  the  Exchequer  still  continued,  in  many  respects,  as  the 
principal  charter-room  of  the  kingdom.  In  the  reign  of  the  Con- 
queror, it  had  received  the  memorable  record  of  Domesday,  the 
foundation  of  our  territorial  history.  The  plan  of  a  general  survey 
was  familiar  to  the  Romans.  It  had  been  imitated  by  the  Frankish 
monarchs,  and  the  new  description  or  survey  of  Gaul,  enacted  by 
Chilperic,  and  which  was  intended  to  enhance  the  quota  of  direct 
contributions,  occasioned  a  dangerous  rebellion.  But  the  cause  of 
the  people  was  successfully  advocated  by  Fredegonda.  Addressing 
her  husband,  she  cast  into  the  flames  the  registers  which  contained 
the  particulars  and  valuations  of  the  domains  which  had  been 
assigned  to  her  in  dowry,  and  her  words  and  actions  so  influenced 
the  monarch,  that  he  followed  her  example,  and  desisted  from  his 
exactions  and  demands. 

As  these  precedents  may  have  been  known  to  Alfred,  there  is 
no  absolute  improbability  in  the  tradition  that  he  caused  a  general 
survey  to  be  taken  of  England,  or  at  least  of  such  parts  as  were 
subject  to  his  government,  by  shires,  hundreds,  and  tythings.  Un- 
fortunately the  tradition  rests  upon  the  sole  authority  of  Ingul- 
phus;  and  whatever  authentic  materials  may  form  the  substratum 
of  the  historical  romance  ascribed  to  the  venerable  Abbot  of 
Croyland,  they  are  so  adorned  in  the  rifaccimento,  which  bears  the 
sanction  of  his  name,  that  the  truth  can  never  be  ascertained. 
Thus  the  pseudo-Ingulphus  presents  us  with  a  terrier  of  the 
possessions  of  his  house,  which,  as  he  affirms,  was  abstracted  and 
methodized  from  the  rolls  of  Alfred  and  the  roll  of  the  Conqueror, 
but  which  is  most  evidently  only  as  an  interpolated  extract  from 
the  existing  Domesdaya. 

a  "The  reader,"  Mr.  Ellis  observes,  "who  compares  Ingulphus's1  transcript 
"  with  the  published  survey,  will  easily  notice  the  more  material  errors  of  the  scribe 
"  who  copied  for  him.  Exclusive  of  occasional  misstatements  in  the  quantity  and 
"  value  of  land,  the  Domesday  contraction  for  modo  is  frequently  lengthened  into 
"  monetse.  In  one  instance  v  for  quinque  is  interpreted  vero" — Monasticon,  N.E. 
vol.  n.  p.  98.  Such  mistakes  could  scarcely  have  arisen  in  the  age  of  Ingulphus, 
when  the  contractions  employed  in  Domesday  must  have  been  well  understood  and 
familiar.  The  demesne  of  the  abbey  in  "Ellowarp"  is  described  as  containing 
"  quatuor  leucas  in  longitudine  et  tres  leucas  iD  latitudine."  And  Ingulphus  adds 
the  following  remarks:  " Cognoscentes  itaque  leucas,  et  milliaria,  dicere  poteritis, 
"  posteri  nostri  et  amici,  quod  cum  sedes  Abbathise  nostrse  in  longitudine,  i.e.  de 
"  ulteriori  ripa  de  Schepishee  in  ejus  oriente,  usque  ad  Kenulphston  in  ejus  occi- 
"  dente,  dicitur  habere  quatuor  leucas,  i.e.  octo  millia  passuum;  et  in  latitudine, 
"  id  est,  de  ulteriori  [parte]  ripae  de  Southee  in  ejus  austro,  usque  ad  ulteriorem 
"  ripam  de  Asendyk;  vel  de  Weland  in  ejus  aquilone  duas  leucas,  id  est,  quatuor 
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With  respect  to  the  Conqueror's  Domesday,  our  historians  do 
not  agree  altogether  as  to  the  time  of  its  formation,  but  the  second 
volume  (for  it  is  divided  into  two  parts) ,  which  contains  the  counties 
of  Essex,  Norfolk  and  Suffolk,  bears  a  colophon  which  testifies  that 
the  survey  was  completed  in  the  year  1086,  being  the  twentieth  of 
the  Conqueror's  reign.  The  Saxon  Chronicle,  the  best  authority, 
states  that  the  survey  was  enacted  in  a  great  Council  or  Parliament 
held  at  Gloucester,  in  pursuance  whereof  the  king  sent  his  barons 
or  justices  into  every  shire,  with  a  commission  to  inquire  how  many 
hundred  hides  of  land  were  in  each  shire,  how  much  cattle  the 
king  had  himself,  and  how  much  cattle  upon  his  demesne  lands, 
and  what  annual  income  he  was  to  receive  from  each  shire.  Also, 
he  commissioned  them  to  record  in  writing  how  much  land  his 
archbishops  had,  and  his  abbots,  and  his  earls,  and  how  much 
every  man  had  who  was  an  occupier  of  land  within  England, 
either  in  land  or  in  stock,  and  how  much  money  it  was  worth. 
"  So  narrowly,  indeed,"  continues  the  chronicler,  "did  he  direct 
"  it  to  be  inquired  into,  that  there  was  not  a  single  hide  or  yard  of 
"  land  unmeasured.  Nor  further,  it  is  a  shame  to  tell,  but  he 
"  thought  it  no  shame  to  do,  an  ox,  a  cow,  or  a  swine  was  not 
"  left,  but  what  was  put  down  in  his  writings,  and  the  writings 
"  were  all  brought  to  him  afterwards."  The  mode  by  which  the 
survey  was  formed  is  deserving  of  peculiar  attention;  and  the 
accidental  preservation  of  a  portion  of  the  original  documents3-, 

"  millia  passuum;  horum  neutrum  verum  est.  Sed  scire  debetis,  Anglos  sub 
"  dominio  Normannorum  transisse  in  multis  ad  mores  Francorum;  et  ideo  loco 
"  milliarium,  leucas  dixisse,  sed  milliaria  intellexisse:  et  cum  longitudo  ejus  excedit 
"  quatuor  milliaria,  et  latitude  duo  milliaria,  prudentissimi  metatores  contra 
"  malitiam  semulorum  nostrorum  piissime  providentes,  potius  plus  quam  minus 
"  ponere  voluerunt.  Acceptavit  hanc  rationem  tota  vicinia  taxatorum,  acceptavit 
"  et  Regis  curia,  cum  veritas  spatii  exigeretur  in  incorporatione  Regalium  rotu- 
"  lorum."  This  acknowledgment  of  the  favour  shown  to  Croyland  by  the  Domes- 
day commissioners  proves  that  Ingulphus  refers  the  passage  to  Domesday — but 
no  such  description  is  found  in  the  record,  and  the  extract  and  comment  are  equally 
apocryphal. 

a  A  manuscript,  apparently  of  the  reign  of  Henry  III.  (Bib.  Cott.  Tib.  A.  vi.), 
contains  transcripts  of  parts  of  the  original  returns  for  the  county  of  Cambridge. 
The  portion  relating  to  the  possessions  of  the  Church  of  Ely  has  been  published 
by  the  Record  Commissioners.  The  second,  entitled  "Inquisitio  de  terris  quas  laid 
"  tenuerunt  in  GrantebriggeAcyra"  is  yet  inedited.  The  Exon  Domesday,  as  it  is 
called,  is  a  volume  preserved  amongst  the  muniments  of  the  Dean  and  Chapter. 
Its  main  body  presents  a  description  of  the  western  parts  of  the  kingdom,  com- 
prising the  counties  of  Wilts,  Dorset,  Somerset,  Devon,  and  Cornwall;  and  it  is 
supposed,  as  far  as  it  extends,  to  contain  an  exact  transcript  of  the  original  rolls 
or  returns  made  by  the  Conqueror's  commissioners.  The  lands  in  the  counties  of 
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from  which  the  record  was  compiled,  affords  those  details  which 
were  unnoticed  by  the  chroniclers.  The  survey,  then,  was  made 
by  the  juries1  of  the  hundred,  which  juries,  in  the  county  of  Cam- 
bridge, consisted  of  two  classes.  The  first  was  composed  of  the 
sheriff  and  the  principal  barons  of  each  shire.  The  other  class 
consisted  of  the  parish  priests,  the  reeves  or  praepositi,  and  six 
villeins  from  every  township ;  and  the  evidence  which  they  gave  upon 
oath  constituted  the  returns  to  the  commissioners.  They  received 
a  threefold  charge — they  were  to  declare  the  value  and  tenure  of  the 
property,  as  in  the  reign  of  the  Confessor; — when  granted  by 
William — and  at  the  very  time  of  the  survey.  The  information 
thus  obtained  was  then  abridged  and  methodized.  Thus,  in  the 
Cambridge  inquisitions,, the  matter  is  arranged  according  to  hun- 
dreds and  townships ;  whilst  in  the  Exchequer  Domesday  we  find 
the  lands  classed,  as  required,  under  each  tenant's  name,  and  the 
abstract  was  copied  into  the  two  volumes  before  noticed,  which 
are  now  extant  amongst  the  records  of  the  Exchequer  anciently  in 
the  "Tally  Office,"  and  are  now  deposited  in  the  Chapter  House  of 
Westminster  Abbey.  They  are  in  excellent  preservation,  having 
been  treated  with  the  utmost  tenderness  and  care;  for,  amongst 
other  precautions,  it  is  forbidden  to  touch  the  writing,  or  to  ad- 
vance your  finger  beyond  the  margin.  The  returns  of  live  stock  are 
omitted  in  the  larger  Domesday ;  probably  the  particulars  of  this 
transitory  property  were  not  considered  as  worthy  of  preservation. 
We  are  unable  to  answer  the  question  why  they  are  recorded  in 
Essex,  Norfolk  and  Suffolk,  unless  by  supposing  that  the  Lesser 
Domesday  is  the  only  remaining  volume  of  the  first  edition,  and 
that  the  others  were  recopied  and  condensed,  perhaps  under 
Rufus,  in  the  volume  which  has  been  usualty  considered  as  a  con- 
temporaneous record. 

It  is  not  unusual  to  describe  Domesday  as  a  badge  of  Norman 
tyranny.  That  the  survey  was  prompted  by  the  stern  and  rigid 
principles  of  government  adopted  by  the  Conqueror,  cannot  be 
denied ;  but  instead  of  being  calculated  to  enlarge  his  authority,  it 
was  in  truth  an  admission  of  the  restriction  of  his  power.  Had  he 
considered  himself  an  absolute  monarch,  governing  by  right  of 
conquest,  there  would  have  been  little  necessity  to  inquire  into  the 
prerogatives  of  Edward  the  Confessor.  New  lords  had  come  seised 
of  the  halls  of  the  Saxon  thanes;  and  few  indeed  of  the  English 
aristocracy  enjoyed  any  share  of  wealth  or  honour.  Still  the  law 

Devon,  Somerset,  and  Cornwall,  belonging  to  one  tenant,  are  classed  together — the 
counties  following  one  another,  though  not  always  in  the  same  order — and,  in  Like 
manner,  the  summaries  of  property  in  Wilts  and  Dorset. 
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was  unshaken  and  unchanged.  The  record  which  testified  the 
extent  of  the  rights  of  the  sovereign  was  an  equal  protection  to  the 
humble  Socman,  whose  privileges  were  enumerated  with  equal 
fidelity — and  who,  if  his  franchises  were  invaded,  was  thereby 
enabled  to  claim  his  ploughland  with  as  much  certainty  as  the 
king  could  assert  his  wide-spreading  prerogative.  The  precedent, 
so  given,  was  soon  universally  adopted;  every  prelate  and  every 
baron  imitated  the  proceedings  of  the  royal  courts,  as  closely  as 
could  be  effected  by  the  constitution  of  the  seignorial  tribunal; 
the  value  of  the  rents  of  the  manor,  and  the  services  of  the  bond- 
men, were  investigated  by  proceedings  modelled  after  the  proto- 
type of  Winchester;  and  every  extent  of  lands,  tenements,  or 
hereditaments,  that  is  to  say,  an  inquiry  into  their  nature  and 
value,  effected  by  means  of  a  jury  empanelled  before  the  escheator, 
the  sheriff,  or  any  other  person,  delegated  by  the  crown,  derives 
its  origin  from  the  proceedings  of  the  Exchequer  of  the  Conqueror. 
One  of  the  principal  objects  of  the  Domesday  survey  was  to 
ascertain  the  number  of  hides  which  were  to  be  charged  with  the 
Danegeld.  This  land-tax  was  assessed  at  the  rate  of  six  shillings 
per  hide,  amounting,  on  the  average,  to  one  hundred  acres;  and 
until  the  land  was  brought  under  the  plough  it  does  not  appear  to 
have  been  liable  to  the  payment.  The  increase  of  cultivation  may, 
therefore,  have  been  one  of  the  causes  which  induced  the  ambitious 
Flambard  to  advise  another  survey,  which  was  considered  as  one 
of  the  greatest  grievances  of  the  tyranny  of  the  Red  King.  Other 
general  surveys,  in  the  nature  of  Domesday,  were  made  from  time 
to  time.  Henry  I.  made  similar  inquiries,  and  a  most  curious 
description  of  Winchester  is  extant,  resulting  from  the  inquest  of 
the  eight  score  and  six  burgesses  empanelled  before  the  com- 
missioners, in  which  we  have  the  particulars  of  every  house  in  the 
city  which  paid  "Landgable"  or  ground  rent  to  the  king  in  the 
days  of  Edward  the  Confessor,  and  at  the  time  when  the  survey 
was  made.  It  is  uncertain  to  what  period  we  are  to  refer  the  frag- 
ments of  another  general  survey  hitherto  unnoticed,  and  affording 
some  important  particulars  relating  to  tenure,  which  are  omitted  in 
Domesday.  For  instance,  from  the  description  of  the  boroughs  of 
Winchcombe  and  Gloucester,  we  ascertain  that  the  burgesses  had 
a  certain  estate  by  inheritance  in  their  burgages,  of  which  they 
were  not  divested  by  the  Conquesta. 

a  "  In  Wincelcumbe,  in  dominio  Regis  Edwardi  erant  Ix  Burgenses  reddentes 
"  xli  sol.  de  gablo  per  annum.  De  hiis  sunt  lii  in  hereditate  sua  manentes." 

"Gloucestr\  Tempore   Regis  Edwardi   erant  in   civitate  ccc  Burgenses  in 
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Under  Edward  I.  we  may  continue  the  series  of  territorial 
surveys  by  "Testa  de  Neville,"1  and  by  the  Hundred  rolls,  which, 
like  the  older  Domesday,  equally  resulted  from  the  verdicts  of  the 
jury.  The  first,  sometimes  known  by  the  name  of  the  "Liber 
Feudorum"  contains  an  abstract,  made,  as  it  is  conjectured,  either 
by  Ralph  Neville,  an  accountant  of  the  exchequer  in  the  reign  of 
Henry  III.,  or  by  Johannes  de  Neville,  a  justice  itinerant  of  the 
same  period,  from  records  relating  to  scutages  and  aids,  to  which 
additions  were  made  by  other  diligent  compilers ;  and  it  is  extremely 
valuable,  as  giving  a  condensed  and  accurate  view  of  the  feudality 
of  the  thirteenth  century,  though,  as  it  was  intended  merely  as  a 
book  of  general  evidence,  for  the  use  of  the  contemporaries  of  the 
compilers,  many  notices,  which  would  have  been  most  instructive 
to  after-times,  were  necessarily  omitted.  The  more  ample  "  Rotuli 
Hundredorum  "  2  were  formed  by  the  inquests  taken  pursuant  to  the 
general  commissions,  (2  Edward  I.)  by  which  certain  justices  were 
appointed  to  inquire  not  only  into  the  value  and  state  of  the 
demesne  lands  of  the  crown,  and  the  knights'  fees  held  in  capite, 
but  also  into  the  illegal  practice  of  territorial  franchises.  The  rolls 
which  were  compiled  for  the  use  of  the  exchequer  are  extant  for 
most  of  the  counties  of  England;  and  from  the  very  minute  view 
which  they  afford  of  the  state  of  the  landed  population,  they  con- 
stitute a  species  of  resting  point  between  Anglo-Norman  feudality 
and  that  order  which  was  established  when  Littleton  expounded 
the  English  law.  They  exhibit  the  churl,  the  socman,  and  the 
baron,  in  that  memorable  era  when  the  causes  were  beginning  to 
operate  which  converted  their  grandchildren  into  the  labourer,  the 
farmer,  and  the  gentleman,  and  destroyed  the  ancient  government 
and  policy  of  the  realm9-. 

Equally  important  is  the  volume  which  may  be  considered  as 
the  Domesday  of  North  Wales3.  About  the  26th  Edward  III.,  John 

"  dominio,  reddentes  xviii.  li  et  x  sol.  de  gablo  per  annum.  De  hiis  sunt  c  tres 
"  minus  residentes  in  propria  hereditate,  et  c  tres  minus  manentes  in  emptis, 
"  mansionibus,  Francigense  et  Anglici." 

a  The  Testa  de  Neville  and  the  Rotuli  Hundredorum  are  amongst  the  volumes 
published  by  the  Record  Commission.  The  "Valor  Ecclesiasticus "  is  a  kind  of 
Domesday  of  church  property,  taken  pursuant  to  commissions  issued  28  Henry 
VIII.,  for  the  purpose  of  ascertaining  "the  whole  and  true  value  of  all  the  posses- 
"  sions  "  as  well  spiritual  as  temporal,  belonging  to  any  manor  of  dignity,  monastery, 
priory,  &c.  in  England,  Wales,  Calais,  and  the  Marches.  Six  volumes  of  these  very 
valuable  records  have  been  edited  by  Mr.  Caley,  accompanied  by  minute  and  exact 
ecclesiastical  maps,  which  have  been  executed  under  the  inspection  of  Mr.  Rick- 
man. 
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Delves,  acting  as  Lieutenant  of  the  earl  of  Arundel,  made  his  circuit 
throughout  the  country,  for  the  purpose  of  ascertaining  not  only 
the  value  of  the  royal  demesnes,  but  also  the  local  tenures,  customs, 
and  powers.  Adopting  the  ancient  course,  he  summoned  the  land- 
holders, as  well  free  as  bond,  and  their  declaration  upon  oath  was 
examined  or  verified  by  the  juries  empanelled  in  each  "commot," 
being  substantially  the  same  process  as  was  employed  by  the 
Conqueror.  These  reports  were  completed  with  so  much  accuracy, 
that  every  parcel  of  land  can  still  be  identified;  yet  so  complete 
has  been  the  introduction  of  English  law,  in  the  Principality,  that 
the  best  informed  of  the  Cymric  antiquaries  are  unable  to  give  a 
satisfactory  interpretation  of  the  tenures  specified  in  the  extent, 
and  of  which  the  knowledge  is  lost  in  the  mist  of  antiquitya. 

The  "inquisitiones  post  mortem  " 1  bear  the  same  relation  to  each 
distinct  barony  and  estate  which  Domesday  does  to  the  kingdom 
in  general.  Upon  the  death  of  a  tenant  in  capite  his  land  was 
seized  by  the  crown;  a  jury  was  then  empanelled  before  the 
escheator,  and  the  jurymen  were  charged  upon  their  oaths  to 
declare  the  particulars  and  the  value  of  the  property,  and  the 
name  and  age  of  the  next  heir.  This  proceeding  was  returned  to 
the  Chancery13  and  a  duplicate  was  also  transmitted  to  the  Ex- 
chequer: the  heir,  if  an  adult,  then  appeared  in  court,  and  upon 
performance  of  homage  to  the  king,  and  payment  of  his  reasonable 
relief,  the  estate  was  restored  to  him.  If,  on  the  contrary,  the  heir 
was  a  minor,  he  and  his  land  remained  in  wardship  until  he  could 
sue  out  his  writ  de  cetate  probanda,  under  which  process  witnesses 
were  examined;  and  their  depositions  being  returned  into  Chan- 
cery, he  was  released  from  wardship,  but  during  which  bondage, 
however,  a  yoke  of  another  description  had  been  usually  imposed 
upon  him,  which  was  not  to  be  thrown  off  with  equal  facility.  The 
sale  of  the  marriage  of  an  heir,  whether  male  or  female,  was  a  most 
valuable  perquisite,  and  the  price  brought  by  the  "gentile 
bachelor,"  or  the  blooming  damsel,  was  regulated  by  the  bar- 
gains of  the  contracting  parties,  that  is  to  say,  the  king  or  his 

a  The  original  extents,  which  were  deposited  in  the  exchequer  at  Caernarvon, 
have  been  long  since  dispersed  and  destroyed.  Copies  of  those  relating  to  Anglesey, 
Caernarvon,  and  Denbigh,  made  about  the  reign  of  Henry  VII.,  are  extant  in  two 
volumes,  in  the  Harleian  collection,  which  appear  to  have  belonged  to  the  court 
of  wards.  A  translation  of  the  Extent  of  Anglesey,  by  the  late  Mr.  Parry,  has  been 
published,  with  transactions  of  the  Cymmrodorion.  It  is  highly  desirable,  however, 
that  the  original  should  be  printed. 

b  Calendars  of  these  inquisitions,  from  the  reign  of  Henry  III.  to  Henry  IV., 
have  been  published  by  the  Record  Commission. 
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grantee,  who  sold  the  bride  or  bridegroom,  and  by  the  parent  who 
bought  the  match  for  the  benefit  of  his  offspring.  The  records 
relating  to  these  parts  of  the  crown  property  (and  even  as  late  as 
the  reign  of  James  I.  the  law  and  the  abuse  continued  in  full  vigour) 
afford  a  singular  view  of  the  state  of  society,  and  form  a  whimsical 
contrast  to  our  modern  ideas.  Instead  of  finding  a  serjeant-at- 
arms  despatched  to  punish  a  clandestine  marriage,  we  discover 
the  same  worthy  officer  employed  for  the  purpose  of  apprehending 
a  ward  who  had  been  guilty  of  a  contempt  of  court  by  refusing  to 
accept  the  hand  of  the  lady  who  had  been  duly  tendered  to  him  by 
the  Attorney-General  before  the  Master  of  the  Rolls.  In  the  reign 
of  Henry  II.  the  crown  wards  were  regularly  catalogued  and  in- 
ventoried, like  the  slaves  of  the  plantation.  According  to  the 
Assizes  of  Jerusalem,  the  sage  and  venerable  matron  who  was  so 
fortunate  as  to  attain  the  unmolested  age  of  threescore,  might 
refuse  a  husband  without  incurring  the  penalties  consequent  upon  a 
contempt  of  the  king's  authority.  But  even  at  that  venerable  age, 
when  she  was  allowed  to  retain  her  widow's  weeds,  she  was  still 
put  down  in  the  English  record  with  all  particulars,  so  that  the 
opportunity,  whether  more  or  less  remote,  of  disposing  of  her 
might  not  be  lost  to  the  Treasury.  Magna  Charta  mitigated  this 
domestic  tyranny,  but  still  the  evil  remained ;  and  the  knight  might 
perhaps  envy  the  tenure  which  enabled  the  free  socman  to  choose 
his  mate,  without  fear  of  being  exchequered  for  his  disobedience  in 
following  the  impulse  of  his  own  heart*. 

The  records  of  the  legislature,  which  may  be  classed  under  the 

a  The  roll  quoted  in  the  text  bears  the  following  title :  "  Rotulus  de  Dominabus. 
"  Pueris  et  Puellis  in  Comitatibus  Midlesex'  Essex'  Hertfordscir'  Bedefordscir* 
"  Bokinghamscir'  NorfF  SufF  Cantebrigg'  Hunt'  Notingehamscir'  Roteland'  et 
"  Lincolnescir'  factus  et  retornatus  Anno  tricesimo  Regis  Henrici  (secundi)." 

The  following  particulars  of  a  Norfolk  "Bachelor"  and  a  Norfolk  widow  will 
exemplify  the  character  of  this  document,  of  which,  as  yet,  we  have  been  able  ta 
obtain  only  an  imperfect  transcript. 

"Haeres  Alberti  de  Grelley  est  in  custodia  Domini  Regis,  et  nunc  est  cum 
"  Gilberto  Baesett  avunculo  suo,  et  est  xi  annorum.  Villa  de  Tunstede  quse  fuit 

"  praedicti  Alberti  est  in  custodia  Nigelli  fiT  Alexandri  et  Roberti  de  Burrun 

"  Dictus  Albertus  habuit  unum  filium  et  tres  filias:  terra  sua  in  Tunstede  valet 

"  XXX  lib. 

"Agnes  de  Muntchenesey  (quae  fuit  filia  Pagani  fi]'  Johannis)  est  in  donatione 
"Domini  Regis  et  est  Ix  annorum.  Habet  tres  filios:  primogenitus  vocatur 
"Radulphus,  et  secundo  Willielmus,  qui  ambo  sunt  milites:  tertius  vocatur 
"  Hubertes,  et  est  clericus.  Ipsa  habet  duas  61ias  quarum  una  est  nupta  Stephano- 
"  de  Glanville,  et  altera  Willielmo  Pagnel.  Ipsa  habet  in  Holkham  undecim 
"libratas  terrse." 
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general  heads  of  Statute  rolls — Parliament  rolls — Writs  of  summons 
and  election — and  Petitions,  offer  more  chasms  than  any  other 
public  documents.  Anterior  to  the  reign  of  Edward  I.,  our  know- 
ledge of  parliamentary  proceedings  is  derived  either  from  the  un- 
satisfactory narratives  of  the  monkish  chroniclers,  or  from  the 
incidental  entries  upon  the  Close  or  Patent  rolls ;  the  parliamentary 
rolls,  properly  so  called,  which  are  in  the  nature  of  journals  of 
Parliament,  do  not  offer  any  regular  series  until  the  reign  of 
Edward  III.  There  is  great  reason  to  suppose  that  the  loss  of  our 
earlier  constitutional  records  is  not  entirely  the  effect  of  accident, 
and  that  intentional  spoliation  has  aided  the  ravages  of  time. 
When  the  Lords  in  opposition  debated  the  resolutions  which  were 
to  limit  the  royal  authority  of  Richard  II.,  they  moved  for  the 
production  of  the  statute  by  which  Edward  II.  had  been  deposed, 
and  upon  consideration  of  this  revolutionary  document,  the  ordi- 
nances and  commissions  which  transferred  the  chief  prerogatives 
of  the  Crown  to  a  Council  were  established  and  founded.  All 
records  relating  to  the  deposition  of  "  Edward  of  Caernarvon  "  have 
entirely  disappeared ;  and  when  it  is  recollected  that  the  cancella- 
tion and  destruction  of  rolls  and  records  touching  the  "state  and 
government"  formed  a  prominent  charge  in  the  impeachment  of 
Richard  II.,  it  seems  probable,  that  during  his  short  and  transient 
interval  of  prosperity,  he  destroyed  these  dangerous  precedents. 

During  the  reign  of  Richard  II.,  the  rolls  of  Parliament  were  not 
deposited,  as  afterwards,  amongst  the  rolls  of  Chancery,  in  the 
Tower;  they  probably  remained  in  the  Treasury  of  the  exchequer1, 
in  which  depository  the  only  existing  rolls  of  the  reign  of  Edward  I. 
are  now  to  be  found.  Nor  were  they,  like  the  other  records, 
accessible  to  the  subject,  and  open  to  inspection.  This  fact  is 
proved  by  the  following  transaction.  There  is  now  existing  in  the 
Tower  an  ancient  book,  not  a  record,  but  a  private  compilation*, 
which  was  deposited  amongst  the  muniments  some  time  about  the 
beginning  of  the  seventeenth  century,  called  or  quoted  by  the 
names  of  the  "Black-book"  or  the  "  Vetus  Codex"  and  containing 
transcripts  of  various  parliamentary  proceedings,  some  of  which 
are  extant,  whilst  others  are  lost.  Amongst  the  former  is  the  roll  of 
the  20th  Edward  I.,  and  in  the  6th  Richard  II.,  an  exemplification 
being  required  of  certain  privileges  granted  to  the  abbot  of  Mar- 
moustier,  the  chapter  or  section  is  stated  in  the  patent  to  have  been 

a  From  the  handwriting  of  this  volume,  we  should  conjecture  that  it  was 
transcribed  early  in  the  reign  of  Ed.  III.  Before  it  came  into  the  Tower  it  passed 
through  several  hands.  In  1586,  it  belonged  to  Fleetwood,  the  Recorder  of  London. 
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extracted  from  "  a  certain  volume  "  being  the  book  in  question,  and 
not,  as  is  always  the  practice  with  records,  from  the  original  and 
authentic  source.  The  language  of  the  exemplification  is  such  as  to 
show,  that  the  volume  was  not  then  preserved  in  any  public  re- 
pository; and  there  is  no  doubt,  but  that  if  the  parliament  roll 
could  have  been  searched,  the  suitor  would  have  resorted  to  it 
according  to  the  usual  course,  which  was  as  regularly  established 
then  as  at  the  present  day.  The  concealment  of  the  parliamentary 
records  will  account  for  the  very  slight  notices  which  our  ancient 
legal  writers  afford,  either  of  the  judicial  proceedings  of  parliament 
or  of  its  institutions.  No  one,  in  reading  Fleta,  would  suppose  that 
the  council  or  parliament  was  the  prime  mover  of  the  administra- 
tion of  the  law ;  and  these  circumstances  will  also  explain  the  very 
inaccurate  accounts  which  have  been  preserved  by  contemporary 
writers  concerning  the  Great  Council  of  the  realm.  Of  the  statutes,, 
the  ancient  transcripts  are  innumerable;  but  the  "Vetus  Codex" 
is  the  only  ancient  copy  hitherto  known  of  a  roll  of  parliament. 

Many  parliamentary  documents  have  been  lost  to  posterity  by 
negligence  and  neglect.  Until  the  reign  of  Edward  II.,  the  entries 
of  the  "Close  roll"  of  the  writs  of  summons  and  of  election  were 
extremely  irregular.  It  appears  to  have  been  the  practice  (yet 
continued)  for  the  clerk  of  the  Chancery  to  make  out  the  writ  from 
what  is  termed  the  "parliament  pawn,"1  that  is  to  say.  a  pannel  or 
schedule  of  parchment  containing  the  form  of  the  mandate,  and 
which  it  was  his  duty  afterwards  to  enter  upon  the  Close  roll.  Now 
it  is  apparent  from  the  examination  of  the  records,  that  such 
business  was  considered  of  secondary  importance,  when  compared 
with  the  documents  concerning  property.  Sometimes  the  clerks 
allowed  the  pannel  to  remain  upon  the  file  without  transcribing  it, 
or  they  would  content  themselves  with  tacking  it  as  a  rider  to  the 
Close  roll ;  and  whilst  every  writ  relating  to  land  was  carefully  re- 
corded and  enrolled,  it  was  long  before  the  clerks  of  the  Chancery 
felt  it  a  duty  to  make  the  parliamentary  enrolments  with  more 
regularity.  In  a  constitutional  point  of  view,  this  fact  is  of  great 
importance ;  since  every  argument,  arising  from  the  non-appearance 
of  parliamentary  writs  upon  the  Close  roll,  must  fall  entirely  to  the 
ground;  and,  though  the  records  do  not  furnish  any  writs  of 
summons  of  the  temporal  peers  anterior  to  the  parliament  con- 
vened by  Simon  de  Montfort,  still,  as  we  have  full  evidence  that 
they  were  issued  as  early  as  the  reign  of  Richard  Cceur  de  Lion,  we 
can  only  attribute  their  absence  on  the  roll  to  the  carelessness  of 
the  official  transcriber.  This  slovenliness  is  shown  in  many  in- 
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stances ;  it  is  not  uncommon  to  find  a  baron  summoned  to  parlia- 
ment many  years  after  he  had  been  consigned  to  the  grave,  to  the 
great  perplexity  of  the  toiling  genealogist,  who  vainly  endeavours 
to  reconcile  the  contradictions  of  the  most  authentic  materials  of 
the  pedigree.  With  respect  to  the  writs  for  the  commons,  we  will 
not  venture  upon  the  much  vexed  question  of  their  antiquity,  nor 
will  we  pronounce  when  the  knights  of  the  shire  first  appeared  in 
the  Great  Council  of  the  realm;  but  we  may  observe,  that  an 
original  writ  of  election1,  of  the  3rd  Edward  I.,  has  lately  been  dis- 
covered, of  which  not  a  trace  can  be  found  in  any  record  or  history. 
The  knights  and  burgesses  were  required  to  give  good  bail  for 
their  attendance  in  parliament,  and  the  writ  of  election,  like  the 
writ  of  summons,  was  a  hostile  process  issued  for  the  purpose  of 
compelling  the  attendance  of  those  who  would  gladly  have  kept 
away.  The  knights  of  the  shire  for  Oxford  were  particularly  con- 
tumacious. The  Chiltern  Hundreds,  being  a  liberty  in  which  the 
sheriff  had  no  jurisdiction,  although  they  did  not  then  open  the 
door  for  getting  out  of  parliament,  offered  a  secure  place  of  refuge 
to  the  member  who  did  not  like  to  get  into  it,  who  there  defied  the 
power  which  otherwise  would  have  distrained  his  goods  and 
chattels,  in  order  to  ensure  his  appearance  at  York  or  Westminster. 
Sometimes,  however,  the  wages  paid  by  the  electors  to  the  mem- 
bers seem  to  have  proved  an  agreeable  temptation  to  the  knights, 
who,  residing  in  a  distant  county,  had  no  objection  to  travel  to  and 
from  the  metropolis  at  the  expense  of  their  constituents,  and  to 
be  paid  for  their  residence  besides.  This  temptation,  on  some 
occasions,  gave  rise  to  foul  play;  thus,  in  the  17th  Edward  II.  we 
find  an  indictment  preferred  against  the  sheriff  of  Lancaster  for  a 
false  return  of  knights  who  had  not  been  elected  by  the  county. 
But  the  gravamen  was  not  so  much  in  the  nomination  of  these 
spurious  representatives  as  in  the  job  which  "William  le  Gen  til" 
had  concocted  for  the  benefit  of  his  friends.  When  he  returned 
home  with  the  "writ  de  expensis"  he  caused  his  bailiffs  to  levy 
twenty  pounds  for  their  use — whereas  the  men  of  the  county 
allege  that,  if  they  had  been  left  to  their  own  choice,  they  could 
have  had  sufficient  men  to  go  to  parliament  for  half  the  money, 
or  even  for  less,  for  ten  pounds  or  ten  marksa. 

a  The  indictment,  which  relates  to  the  parliament  15  Edward  II.,  sets  forth, 
that  whe  n  the  writ  came  down  for  the  election  of  two  knights,  "  qui  eligi  debuissent 
"  per  tot  am  comunitatem  comitatus,  idem  Willielmus  elegit  Gilbertum  de 
*'  Haydok,  et  Thorn'  de  Thornton,  sine  assensu  comunitatis,  qui  cum  redissent 
"  de  parliament©,  tulerunt  breve  pro  expensis  suis  levandis,  per  quod  prseceptum 
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Even  when  parliamentary  representation  had  assumed  a 
greater  degree  of  importance,  the  electors  seem  to  have  cared 
little  for  the  person  of  the  member,  if  they  could  but  keep  his 
salary  in  their  pockets.  The  Bailiff  of  Rochester  returns  (12 
Henry  IV.,)  that  it  is  a  laudable  custom  of  the  city  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  that 
when  any  of  the  king's  lieges,  being  a  foreigner,  and  not  born  in 
the  city,  comes  to  reside  there,  he  must,  in  order  to  obtain  his 
freedom,  serve  once  in  parliament  for  the  said  city,  at  his  own  cost 
and  charges.  This  return  is  made  for  the  purpose  of  saving  the 
sums  of  nine  pounds  two  shillings ;  and  as  the  voice  of  the  commons 
was  certainly  of  considerable  authority,  we  must  assume  either 
that  the  member  was  so  strictly  limited  by  the  instructions  of  his 
constituents,  as  to  render  his  private  opinions  of  little  consequence, 
or  that  all  questions  were  so  generally  carried  by  the  ascertained 
understanding  of  the  assembly,  as  to  destroy  the  efficacy  of  any 
individual  vote — it  being  indeed  probable  that,  at  this  period,  the 
house  never  divided. 

In  the  earlier  periods  of  our  history,  the  statutes  were  framed 
with  great  deliberation  by  the  sages  of  the  law.  Before  the  bill 
which  contained  the  proposed  statute  was  brought  into  "parlia- 
ment" the  king  and  his  council  discussed  its  provisions,  or,  as 
appears  from  a  memorable  anecdote,  the  council  entrusted  some 
one  member  to  the  task.  Robert  Walraund  thus  penned  and  pre- 
pared that  chapter  of  the  statute  of  Marlebridge,  52  Henry  III., 
which  restrained  the  collusive  infeoffments  made  by  the  father  to 
his  heir,  for  the  purpose  of  defrauding  the  chief  lord  of  his  ward- 
ship— and  which,  according  to  the  tradition  of  Westminster  Hall, 
first  took  effect  in  Robert  Walraund's  own  grandson.  These 
ancient  statutes,  .as  appears  from  some  fragments,  yet  extant  in 
the  Tower,  seem  to  have  been  presented  to  parliament  as  sub- 
stantive documents — that  is  to  say,  having  the  entire  form  of  a 
statute,  but  which  draft  was,  of  course,  subject  to  any  verbal 
alterations  which  might  be  suggested  in  the  assembly ;  and  such 
amendments  appear  upon  the  fragments  to  which  we  have  alluded. 
The  statutes  which  originated  upon  the  petitions  of  the  "com- 
"  monalty  of  the  realm,"  were  not  brought  into  parliament  in  a 
perfect  shape,  but  resulted  from  the  requests  or  petitions  of  the 

"  fuit  Ricardo  et  Willielmo  de  Winwik  ballivis  ejusdem  vie'  quod  levarent  xx 
"  libras  pro  expensis  prsedictorum  militum,  ubi  comunitas  istius  comitatus 
"  habuisse  possent  de  electione  sua  propria,  duos  sufficientes  homines  ad  eundum 
'*  ad  parliamentum  pro  decem  marcas,  vel  decem  libras." 


Records  and  Registration  177 

baronage,  or  the  commons;  and,  by  combining  the  petition  and 
the  answer,  the  law  was  framed  by  the  King's  Council,  sometimes 
after  the  dissolution  of  the  parliament  in  which  the  request  had 
been  propounded.  The  few  yet  solemn  acts  of  legislation,  anterior 
to  6  Ed.  I.,  are  not  extant  upon  any  record,  properly  so  called. 
They  are  collected  only  from  ancient  manuscripts;  some  of  which, 
however,  have  an  authoritative  character — such  as  the  lieger- 
books  of  monasteries,  in  which  they  were  entered  for  the  informa- 
tion of  the  community,  and  in  the  episcopal  registers,  which,  it  may 
be  remarked,  preserve  many  curious  parliamentary  proceedings, 
of  later  date,  not  upon  the  rolls.  The  ancient  manuscript  collec- 
tions of  the  statutes,  in  public  and  private  collections,  and  in  which 
the  unrecorded  statutes  are  preserved,  are  innumerable,  and  many 
belong  to  that  happy  period  when  all  the  written  legislation  of  the 
realm  was  comprised  in  a  gaily  illuminated  duodecimo.  To  these 
collections  a  calendar  is  usually  prefixed;  and  sometimes  the 
lawyer  prefaced  his  manuals  by  a  few  quaint  verses,  the  apo- 
phthegms of  Aristotle,  or  a  treatise  on  onomancy,  in  which — is  it  a 
satire  upon  the  wisdom  of  the  courts? — the  rules  were  given  for 
predicting  the  result  of  a  lawsuit,  by  valuing  the  letters  of  the 
plaintiff's  and  defendant's  names. 

The  laws  of  the  Conqueror1,  and  those  ascribed  to  ,Hen.  I.,  are 
entered  in  the  Red-book  of  the  Exchequer ;  and  it  is  possible  that 
the  "Assizes"  of  Hen.  II.,  of  Richard,  and  of  John,  may  have  been 
preserved  in  some  such  volume  for  the  convenient  use  of  the  King's 
court.  But  there  are  no  existing  traces  of  any  regular  record  of  the 
enactments  of  the  legislature  before  the  reign  of  Edward  I.  The 
Great  Statute-roll,  as  it  is  called,  begins  with  the  Statute  of 
Gloucester,  1278,  and  ends  with  the  8  Ed.  IV.  A  chasm  then 
ensues ;  and,  from  1  Rich.  III.  to  the  present  time,  an  enrolment 
in  Chancery,  differing  in  some  technical  particulars  from  the 
ancient  statute-roll,  authenticates  the  acts  of  the  legislature.  The 
original  acts  are  deposited  in  a  strong  tower  now  converted  into  the 
Parliament  Office,  and  which  marks  the  boundary  of  the  ancient 
Palace  of  Westminster. 

The  Statute  and  Parliament  Rolls  have  been  preserved,  on  the 
whole,  with  reasonable  care ;  but  the  Writs  and  Returns,  together 
with  the  Private  Petitions,  of  which  we  have  spoken  on  a  former 
occasion,  were  long  considered  as  useless  lumber.  At  the  restora- 
tion of  Charles  II.  all  these  documents,  which  we  now  prize  as  the 
very  cream  and  flower  of  our  constitutional  records,  were  in  a 
condition  which,  in  the  course  of  a  few  years,  would  have  satisfied 

p.rx.  12 
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the  best  wishes  which  Hugh  Peters  could  have  formed  for  their 
destruction.  Prynne's  account  of  the  state  in  which  they  were 
then  found  must  be  perused  in  the  untranslateable  language  of 
his  "epistle  dedicatory"  to  Charles  II. — 

No  sooner  received  I  your  royal  patent  (passed  without  fees)  for  the  custody  of 
your  ancient  records  in  your  Tower  of  London,  even  in  the  middest  of  my  parlia- 
mentary and  disbanding  services,  then  monopolizing  all  my  time,  but  I  designed 
and  endeavoured  the  rescue  of  the  greatest  part  of  them  from  that  desolation, 
corruption,  confusion,  in  which  (through  the  negligence,  nescience,  or  sloathfull- 
nesse  of  their  former  keepers)  they  had,  for  many  years  bypast,  layen  buried 
together  in  one  confused  chaos,  under  corroding,  putrifying  cobwebs,  dust,  filth, 
in  the  darkest  corner  of  Caesar's  chappel  in  the  White  Tower,  as  mere  useless 
reliques,  not  worthy  to  be  calendared,  or  brought  down  thence  into  the  office 
amongst  other  records  of  use.  In  order  thereunto,  I  imployed  some  souldiers  and 
women  to  remove  and  cleanse  them  from  their  filthyness;  who  soon  growing 
weary  of  this  noysome  work,  left  them  almost  as  foul,  dusty,  nasty,  as  they 
found  them.  Whereupon,  immediately  after  the  Parliament's  adjournment,  I  and 
my  clerk  (in  August  and  September  last)  spent  many  whole  dayes  in  cleansing  and 
sorting  them  into  distinct  confused  heaps,  in  order  to  their  future  inducement  into 
method;  the  old  clerks  of  the  office^being  unwilling  to  touch  them  for  fear  of 
fouling  their  fingers,  spoylng  their  cloathes,  endangering  their  eye-sight  and 
healths,  by  their  cankerous  dust  and  evil  scent. 

In  raking  up  this  Dungheap  (according  to  my  expectation)  I  found  many  rare 
ancient  Precious  Pearls  and  Golden  Records,  relating  to  the  High  Court  of  Parlia- 
ment, the  Chancery,  King's  Bench,  Common  Pleas,  Exchequer,  Eyres,  the  Laws, 
Government,  Trade,  Merchants,  Merchandize,  Coyne,  Revenue,  Militia,  Navy, 
Wars,  Defence,  and  affairs  of  England,  Wales,  Ireland,  Jersey,  Guernsey,  Alderny, 
Serk,  and  of  Gascoign,  Cayles,  Burdeaux,  and  other  parts  of  France,  whiles  under 
the  dominion  of  the  Kings  of  England;  Negociations,  Treaties,  Leagues  with,  and 
Letters  to,  France,  Spain,  Portugal,  Germany,  Flanders,  and  other  foreign  Bangs, 
Kingdoms,  Princes,  States;  with  many  original  Bulls  of  Popes  (some  of  them  under 
seal);  Letters  to  and  from  Popes,  Cardinals,  and  the  court  of  Rome;  Complaints, 
Prohibitions  against  Popes,  Prelates,  and  their  unjust  Usurpations,  Provisions, 
Exactions  upon  the  Crown,  Lawes,  Liberties,  Clergy,  and  Laity  of  England;  besides 
other  Records  of  more  private  concernment; — all  which  will  require  Briareus  his 
hundred  hands,  Argus  his  hundred  eyes,  and  Nestor's  centuries  of  years,  to  marshall 
them  into  distinct  files,  and  make  exact  alphabetical  tables  of  the  several  things' 
names,  and  places  comprised  in  them — wherein  most  Treasuries  of  Records  are 
very  defective,  which  oft  causeth  your  subjects  to  make  long,  fruitlesse  searches, 
and  to  depart  with  a  non  est  inventus  of  what  they  sought  for. 

In  this  his  search,  he  continues,  he  found  ninety-seven  parcels  of 
original  Parliamentary  Writs,  which  he  marshalled  into  distinct 
bundles,  in  an  alphabetical  and  chronological  order,  for  public  use 
and  ready  search;  and  the  abstracts  constitute  his  well-known 
work  in  which,  however,  he  has  committed  many  errors.  Anthony 
a' Wood  has  informed  us  that  when  Prynne  studied  "his  custom 
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"  was  to  put  on  a  long  quilted  cap,  which  came  an  inch  over  his 
"  eyes,  serving  as  an  umbrella  to  defend  them  from  too  much  light, 
"  and  seldom  eating  any  dinner.  He  would  be  every  three  hours 
• '  munching  a  roll  of  bread,  and  now  and  then  refresh  his  exhausted 
"  spirits  with  ale."  We  have  the  greatest  respect  and  veneration 
for  his  memory.  None  but  those  who  have  travelled  the  same 
rugged  road  can  sufficiently  appreciate  his  worth  as  a  pioneer. 
But  there  are  many  strange  inaccuracies  to  be  detected  in  his 
labours,  and  we  suspect  that,  under  the  genial  and  gentle  influence 
of  the  nappy  ale  and  the  night  cap,  the  acute  antiquary  very 
frequently  sank  into  a  comfortable  dose. 

No  effectual  arrangement  of  the  historical  records  took  place 
until  the  institution  of  the  Record  Commission1 ;  a  measure  origina- 
ting in  the  zeal  and  exertions  of  Lord  Colchester,  and  to  whom  the 
public  are  primarily  indebted  for  whatever  improvements  have  since 
been  effected  in  the  system.  In  the  meanwhile,  the  Parliamentary 
Writs,  and  other  documents  of  a  similar  description,  had  suffered 
greatly  from  damp  and  decay.  Many  have  been  tied  up  in  small 
bundles,  and  the  parchment  has  been  so  cankered,  by  the  combined 
effects  of  damp  and  pressure,  that  when  the  writ  is  touched  it  not 
infrequently  crumbles  into  dust;  but  even  greater  mischief  has 
ensued  from  the  injudicious  application  of  tincture  of  galls.  This 
deleterious  nostrum  bestows  a  temporary  distinctness  upon  the 
faded  writing,  but,  after  a  few  years  have  elapsed,  it  covers  the 
whole  surface  with  a  deep  and  indelible  brown,  in  which  every 
vestige  of  the  writing  disappears. 

We  have  enlarged  rather  upon  the  history  of  our  ancient 
records  than  upon  those  of  more  recent  date,  though  the  latter 
would  afford  more  ample  scope  for  disquisition.  It  may  be  re- 
marked, however,  that  their  present  dispersion  throughout  the 
metropolis  is  a  serious  grievance  to  the  professional  man,  who  may 
be  compelled  to  range  between  the  latitudes  of  Westminster  and 
Whitechapel  before  he  can  collect  the  evidences  which  he  may 
require;  and  to  the  client,  who  must  pay  for  the  lengthened  and 
repeated  journeys.  A  central  depository,  which  should  contain 
all  the  records  of  the  Legislature,  and  the  proceedings  of  all  the 
Courts  of  Justice,  the  evidences  of  our  history,  and  the  sources  of 
our  Law,  together  with  those  important  muniments  by  which  the 
various  rights  of  property  are  sustained,  would  be  still  more 
beneficial  than  ornamental  to  the  metropolis.  The  expense  of  the 
building,  and  the  difficulty  of  reconciling  various  conflicting 
interests,  may  be  a  sufficient  reason  for  delaying  the  execution  of 
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this  plan,  but  it  is  surely  time  to  alter  the  rule  which  declares  that 
"office  copies  of  judicial  records,  that  is  to  say,  copies  made  by 
"known  officers  of  the  Court,  are  not  admissible  in  other  Courts. "a  In 
other  words,  that  when  it  is  necessary  to  prove  before  the  Chief 
Justice  of  the  Court  of  the  King's  Bench,  sitting  at  Nisi  Prius, 
that  a  judgment  was  given  in  the  Court  of  Common  Pleas,  the 
production  of  the  formal  "office  copy,"  made  out  upon  stamped 
paper,  and  duly  signed  and  certified  as  a  true  copy,  by  Mr.  Richard 
Brembridge,  the  "Clerk  of  the  Judgments,"  is  in  itself  of  no  avail 
whatever,  unless  some  person  is  present  who  can  swear  that  he 
examined  the  copy  with  the  original  roll,  the  official  signature  and 
attestation  being  considered  as  mere  nullities.  This,  with  some  in- 
considerable exceptions,  (as  to  documents  exemplified  with  seal) 
which  hardly  ever  occur  in  practice,  is  the  case  with  every  species 
of  public  record.  Now  there  can  really  be  no  valid  reason  why  his 
Majesty's  several  tribunals  should  look  upon  one  another  with  so 
much  extreme  distrust  and  jealousy,  nor  why  Lord  Tenterden  should 
be  under  the  legal  necessity  of  declaring,  that  the  known,  public, 
and  authorized  deputy  of  Sir  William  Best  is  not  to  be  trusted  until 
his  transcript  be  verified  by  the  oath  of  the  Clerk  of  the  Attorney. 

According  to  the  law  of  every  other  country,  except  that  of 
England,  full  faith  is  given  to  an  official  signature,  and  to  the 
documents  which  it  attests.  Upon  what  ground  the  present 
practice  is  to  be  justified  we  know  not,  except  the  apprehension 
that  the  agent  of  the  party  may  falsify  the  office  copy  after  he  has 
obtained  it  for  the  use  of  his  client ;  but  putting  the  penalties  of  the 
law  out  of  the  question,  it  is  very  obvious  that  a  knave,  bold 
enough  to  practise  such  a  fraud,  would  not  feel  much  difficulty  in 
effecting  it  by  means  of  perjury. 

The  records  relating  to  real  property  are  perhaps  more  defective 
in  their  present  arrangement  and  system  than  any  other  class  of 
public  muniments;  and  the  attempts  which  have  been  made  by 
the  legislature  to  give  greater  security  to  titles,  have  proved 
singularly  inefficient  and  perplexed.  Our  readers  are  probably 
aware  that  a  judgment  recovered  against  an  individual,  attaches 
upon  the  freehold  lands  which  he  possesses,  and  that  if  a  purchaser 
acquires  the  property  so  bound,  the  lien  obtained  by  the  creditor 
is  not  affected  by  the  transfer  made  by  the  defendant.  As  the  law 
originally  stood,  all  judgments  were  supposed  to  be  judgments  of 
the  first  day  of  the  term  in  which  they  were  obtained,  and  not  of 
the  natural  day  upon  which  they  were  really  signed ;  and  therefore 
a  Starkie  on  Evidence,  vol.  i. 
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a  purchaser  might  have  been  rendered  liable  to  a  judgment  acknow- 
ledged subsequently  to  his  purchase;  for  instance,  he  might  pay 
his  money  and  enter  into  possession  on  the  24th  day  of  Jan. ;  and 
on  the  12th  day  of  Feb.  the  fraudulent  vendor  might  acknowledge 
a  judgment  to  a  creditor,  which  would  take  effect  as  from  the  23rd 
of  January,  being  the  first  day  of  Hilary  Term.  To  obviate  this 
injustice  it  was  enacted  that  the  officer  should  mark  the  real  day 
of  signing  the  judgment,  and  from  which  day  only  it  should  take 
effect;  so  far  was  reasonable, — but,  according  to  the  irregular 
practice  which  then  prevailed,  it  did  not  compel  the  plaintiff  to 
"carry  in  the  judgment  roll,"  so  that,  in  the  words  of  Mr.  Sugden, 
"  purchasers  and  others  were  rendered  almost  incapable  of  dis- 
"  cerning  what  judgments  were  recovered." 

To  remedy  this  defect,  a  second  statute  was  passed,  which 
directed  that  the  proper  officers  should  make  and  put  into  an 
"  alphabetical  dogget "  "  by  the  defendants'  names  "  "  a  particular  " 
of  all  the  judgments  entered  in  the  respective  courts,  and  which  are 
to  be  fairly  put  and  kept  in  the  books  of  parchment,  and  the  sum 
of  fourpence  is  to  be  taken  for  every  term  during  which  the  search 
extends.  Such  is  the  law,  and  we  must  now  state  how  it  has 
operated.  As  the  dockets  are  directed  by  the  acts  to  be  made  up  in 
pairs  of  terms,  viz.,  for  Michaelmas  and  Hilary,  and  for  Easter  and 
Trinity,  each  year  produces  two  "fair  parchment  books"  in  each 
court,  so  that  when  a  search  is  to  be  made  for  the  moderate  period 
of  ten  years,  it  is  needful  to  turn  over  the  SIXTY  volumes  en- 
trusted to  the  "Clerk  of  the  Essoyns  of  the  Court  of  Common 
"  Pleas,  the  Clerk  of  the  Doggets  in  the  Court  of  the  King's  Bench, 
"  and  the  Master  of  the  Office  of  Pleas  of  the  Court  of  the  Ex- 
"  chequer,"  before  it  can  be  ascertained  whether  the  estate  is  clear. 
The  difficulties,  however,  do  not  end  with  the  bulk  of  this  array, 
for  the  officers  of  the  courts,  interpreting  the  word  "alphabetical" 
in  its  strictest  sense,  arrange  the  names  simply  according  to  their 
initial  letters,  and  not  according  to  their  initial  syllables.  Thus  a 
page  is  opened  for  A,  and  all  the  names  beginning  with  A  are  therein 
entered,  not  in  ABC  order,  but  indiscriminately  and  promiscuously, 
as  the  judgments  come  into  the  office,  and  therefore  if  a  purchase  is 
made  (e.g.)  from  Mr.  Abel,  the  attorney  must  continue  his  researches 
to  the  very  end  of  the  letter  A.  This  occasions  an  enormous  increase 
of  labour,  and,  therefore,  of  uncertainty ;  for  every  circumstance 
which  lengthens  a  search  in  a  registry  diminishes  its  efficacy  by 
increasing  the  chances  of  error,  all  of  which  might  be  saved  by 
adhering  to  the  rules  of  the  spelling  book.  Alt  the  calendars 
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belonging  to  the  record  offices  are  upon  the  same  defective  plan, 
which  we  find  pursued  in  the  indexes  to  the  earliest  specimens  of 
typography,  and  which  has  been  retained  without  variation,  from 
the  time  of  Henry  VIII.,  when  such  calendars  first  began  to  be  made. 

According  to  the  common  law,  every  transfer  of  land  was  public 
and  notorious.  In  addition  to  the  formality  of  giving  "seisin"  or 
possession  of  the  premises,  all  the  tenants  were  required  to 
"attorn"  or  to  place  themselves  beneath  their  new  liege  lord ;  and 
if  the  land  was  conveyed  by  "fine,"  the  transaction  took  place  in 
open  court,  and  was  recorded  upon  its  rolls.  In  Scotland,  the  old 
feudal  forms  are  retained,  and  "earth  and  stone,"  "clap  and 
hopper,"  "net  and  coble"  the  emblematical  symbols  of  the  field, 
the  mill,  or  the  fishery,  must  be  delivered,  with  due  solemnity, 
to  the  proxy  of  the  purchaser.  To  these  forms,  however,  our 
neighbours  have  added  the  precaution  of  registration.  The  original 
instrument  is  deposited  in  the  general  Register  Office1  at  Edinburgh, 
and  also  recorded  at  full  length  upon  the  books ;  and  the  office  copy 
which  is  delivered  to  the  parties  is  considered  as  their  title-deed, 
somewhat  according  to  the  practice  of  the  English  ecclesiastical 
courts,  where  the  will  is  retained  in  the  registry,  and  entered  upon 
the  lieger  books,  and  a  probate  copy  issued  to  the  executors.  Upon 
the  Scotch  system  of  registration  we  shall  simply  observe,  that  it 
affords  entire  security  to  the  incumbrancer,  the  creditor,  and  the 
purchaser — the  landed  and  commercial  interest — and  that  when 
the  calendars  are  completed  according  to  the  plan  suggested  by 
Mr.  Thomson,  any  search,  however  extensive  or  complicated,  will 
be  effected  in  the  course  of  a  morning. 

The  feudal  forms  of  conveyance  in  England  lost  their  efficacy 
in  great  measure  by  the  subtle  contrivances  which  enabled  the 
owner  to  deal  with  the  beneficial  interest  in  the  land  as  a  kind  of 
metaphysical  ens  distinct  from  the  freehold.  The  celebrated  Act 
of  Henry  VIII.a,  commonly  called  the  Statute  of  Uses,  was  intended 
to  destroy  the  foundation  of  these  secret  conveyances;  and  con- 
currently with  this  law,  another  was  enacted  which  would  have 
enabled  the  parties  to  choose  between  the  notoriety  afforded  by 
the  act  of  seisin  on  the  land,  and  the  publicity  of  registration.  For 
it  enacted,  in  substance,  that  no  manors,  lands,  tenements,  or  other 
hereditaments,  should  be  transferred  by  any  bargain  and  sale, 
except  the  same  should  be  made  by  writing,  indented,  sealed,  and 
enrolled  in  one  of  the  King's  Courts  of  Record  at  Westminster,  or 
before  the  Gustos  Rotulorum,  and  two  justices  of  the  peace,  and 

»  27th  Henry  VIII.,  c.  10. 
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the  clerk  of  the  peace  of  the  county  in  which  the  lands  lie  (27 
Henry  VIII.,  cap.  16).  The  act  contains  a  saving  clause,  excepting 
lands,  &c.  in  corporate  towns,  the  officers  whereof  had  been  used 
to  enrol  evidences,  &c.  But  it  was  held  not  to  extend  to  the 
counties  palatine  of  Lancaster  and  Cheshire,  nor  to  the  Bishopric 
of  Durham,  and  therefore  by  5th  Elizabeth,  cap.  26,  it  was  enacted, 
that  bargains  and  sales,  &c.,  of  lands  in  those  jurisdictions  should 
be  enrolled  in  the  Exchequer  of  Chester,  and  in  the  Courts  of 
Chancery  of  Lancaster  and  Durham  or  before  the  justices  of  assize 
within  the  respective  franchises. 

The  statutes  do  not  direct  the  mode  of  enrolment,  but,  accord- 
ing to  the  practice  of  the  Courts  of  Record  (grounded  upon  very 
ancient  anterior  usage),  the  deed  must  be  first  acknowledged  by 
some  one  of  the  parties  before  a  judge  of  the  Common  Law  Courts, 
or  a  Master  in  Chancery.  In  practice,  the  enrolments  before  the 
Gustos  Rotulorum  have  been  discontinued.  Those  in  the  corpora- 
tion courts  continue  in  force,  particularly  in  London;  and  in  some 
private  statutes,  for  improvements  and  analogous  purposes,  the 
enrolment  of  the  bargains  and  sales  in  the  Court  of  Husting  has 
been  made  equivalent  to  a  fine. 

If  the  laws  of  Henry  VIII.  had  retained  their  full  effect,  con- 
veyances of  land  would  either  have  received  publicity  from  the 
ceremony  of  delivering  possession  on  the  land,  or  from  their 
registration  on  the  rolls  of  the  courts  when  they  were  acknow- 
ledged ;  but  the  ingenious  inventions  which  enabled  the  lawyers  to 
resort  to  secret  conveyances  destroyed  the  effects  of  the  statute 
of  enrolments ;  and,  except  in  some  few  cases  directed  by  particular 
statutes,  no  deeds  are  enrolled,  except  where  the  purchaser  wishes 
to  obtain  a  greater  security  against  accidents  than  can  be  afforded 
by  a  tin  box  deposited  with  his  banker;  for,  if  the  original  be 
destroyed,  an  office  copy  of  the  enrolment  would  supply  its  place 
to  all  intent  and  purpose.  This  cause  is  sufficiently  operative  to 
render  the  enrolments  tolerably  numerous,  and  they  constitute  a 
class  of  partial  and  disorderly  registers,  disposed  in  different  offices, 
and  with  no  other  indexes  excepting  calendars  on  the  plan  of  those 
in  the  judgment  offices. 

During  the  Commonwealth,  it  was  proposed  to  establish  county 
registers,  in  which  all  instruments  affecting  real  property  should  be 
recorded.  The  bill,  which  was  skilfully  drawn,  never  became  a  law, 
but  the  idea  was  not  forgotten;  and  though  the  attempts  which 
were  subsequently  made  to  accomplish  the  scheme  failed,  as  to  the 
kingdom  at  large,  yet  registers,  nearly  upon  the  plan  suggested  by 
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the  Commonwealth  bill,  were  established  in  those  districts  in  which 
they  are  now  in  force.  In  the  Bedford  Level,  (a  tract  containing 
upwards  of  ninety-five  thousand  acres),  in  the  counties  of  North- 
ampton, Norfolk,  Suffolk,  Lincoln,  Cambridge  and  Huntingdon, 
conveyances  of  lands  have  no  force  but  from  the  time  when  they 
are  entered  in  a  book  or  register  kept  for  that  purpose,  pursuant 
to  the  Act  "for  settling  the  draining  of  the  great  level  of  the  fens."a 
And  it  may  be  remarked,  that  this  provision  was  evidently  in- 
tended as  a  boon  and  encouragement  to  the  adventurers  by  whom 
the  "drowned"  land  was  conveyed.  The  registration  of  deeds  in 
the  West  (2  &  3  Anne,  c.  4),  East  (6  Anne,  c.  35),  and  North  Ridings 
(8  George  II.  c.  6)  of  Yorkshire — in  the  Town  and  County  of 
Kingston-upon-Hull — and  in  the  County  of  Middlesex  (7  Anne, 
c.  20) — is  founded  upon  the  statutes  which  agree  in  substance,  in 
directing  that  memorials  of  all  deeds  and  conveyances  shall  be 
registered,  in  default  of  which  they  are  void,  as  against  subsequent 
registered  purchases.  Copyholds  and  leaseholds,  at  rack  rents,  or 
not  exceeding  twenty-one  years,  are  except ed.  The  Registrar  is 
to  keep  an  alphabetical  calendar  of  all  parishes,  extra-parochial 
places  and  townships  in  his  riding  or  county ;  with  reference  to  the 
number  of  every  memorial  that  concerns  the  hereditaments  in 
every  such  parish,  &c.,  and  of  the  names  of  the  parties  mentioned 
in  such  memorial. 

The  policy  establishing  a  general  registration  in  England  has 
been  the  subject  of  much  discussion;  it  is  not,  however,  our  inten- 
tion to  moot  this  point,  which  will  be  duly  considered  by  the  Com- 
missioners, who  are  now  so  diligently  and  ably  inquiring  into  the 
laws  of  real  property ;  but  it  is  evident  that  the  present  system  is 
so  ingeniously  contrived,  that  it  must  be  admitted  to  be  wrong  in 
whatever  manner  the  question  be  decided.  If  the  English  statutes 
are  advantageous,  they  ought  to  be  forthwith  extended  to  every 
county; — if  disadvantageous,  they  should  be  forthwith  repealed; 
for  it  is  not  easily  reconciled  to  any  sound  principles  of  legislation 
that  the  law  of  real  property  should  change  on  passing  under 
Temple  Bar — that  there  should  be  two  different  codes  for  Fulham 
and  for  Putney — for  Holborn  and  for  High  Holborn, — or  that  a 
protection  against  fraud  should  be  afforded  to  Yorkshire  which  is 
denied  to  the  men  of  Lancaster,  on  the  opposite  bank  of  the 
Ribble. 

The  mode  of  registration  adopted  in  the  English  register  offices, 
supposing  that  the  principle  be  considered  as  advantageous,  is 

»  15  Car.  II.  c.  17. 
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liable  to  many  serious  objections.  The  Middlesex  Registrars  have 
long  since  discontinued  the  alphabetical  calendars  of  places 
directed  by  the  statute;  and  the  only  indexes  in  the  office  are 
such  imperfect  lists  as  we  have  before  described,  in  which  the 
names  of  the  conveying  parties  are  entered  according  to  their 
initial  names  without  any  further  attempt  at  arrangement.  The 
books  are  ruled  in  parallel  columns,  and  to  each  name  is  added  the 
number  of  the  memorial,  but  not  to  the  date  of  the  deed,  and 
an  extremely  brief  and  irregular  notice  of  the  situation  of  the 
property  conveyed ;  sometimes  the  parish  is  given,  sometimes  the 
street,  and  sometimes  both  are  omitted;  and  it  is,  therefore,  im- 
possible to  ascertain  what  the  parcels  are,  without  consulting  the 
register-book  to  which  the  index  refers.  This  book  is  in  elephant 
folio,  of  the  very  largest  size,  such  as  to  require  much  exertion  to 
carry  it  from  the  shelf  to  the  table.  Now  the  persons,  against  whom 
the  register  ought  to  be  searched  with  most  jealousy,  are  specu- 
lating builders  and  land-jobbers ;  and  as  individuals  of  this  de- 
scription usually  own  many  houses  in  a  street  or  parish,  and  are 
involved  in  every  variety  of  incumbrance,  the  references  to  the 
register-books  become  extremely  numerous,  and  render  the  search 
so  laborious  as  to  be  almost  impracticable.  It  is  hardly  necessary 
to  observe,  that  the  charge  made  by  the  solicitor  is  in  proportion 
to  the  time  consumed ;  and  the  purchaser  of  a  leasehold  house,  of 
£10  per  annum,  in  any  one  of  the  innumerable  "Prospect  Places" 
and  "Trafalgar  Terraces,"  which  environ  our  metropolis,  may 
incur  a  much  greater  proportionable  expense  than  if  he  were  in 
treaty  for  a  manor.  The  expense  of  the  search  increases  in  an 
inverse  ratio  to  the  value  of  the  property. 

The  present  Registrars  are  not  to  be  blamed  for  following  in  the 
footsteps  of  their  predecessors.  Yet  the  interest  of  the  public 
imperatively  requires  the  very  simple  amendments  which  would 
render  the  searches  in  the  registry  easy  and  effective.  Continuing 
the  present  columnar  arrangement,  the  names  of  the  granting 
parties  should  follow  in  dictionary  order.  The  date  of  the  deed 
should  be  set  out,  and,  in  a  third  column,  such  an  abstract  of  the 
parcels,  i.e.  of  the  property  conveyed,  as  might  enable  the  person 
making  the  search  to  identify  the  property  without  further  trouble, 
and  to  ascertain,  from  what  appears  on  the  face  of  the  index, 
whether  it  is  not  necessary  to  consult  the  book  to  which  the  index 
refers.  The  first  requisite  of  every  index  or  calendar  of  title-deeds 
is  to  convey  such  full  and  exact  information  as  to  enable  the  reader 
to  judge  from  that  index  or  calendar  alone,  whether  it  is  or  is  not 
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necessary  for  him  to  resort  to  the  original  document  for  more 
ample  details.  The  calendars  of  places,  directed  by  the  statute  r 
and  discontinued  by  the  Middlesex  Registrars,  should  be  re- 
sumed, as,  in  many  cases,  they  would  greatly  simplify  the  search, 
nor  ought  any  trouble  or  expense  to  be  spared  in  their  completion. 
Any  imperfections  in  the  indexes  of  a  public  register  make  it  a 
snare  instead  of  a  safeguard.  And  these  imperfections  are  so  much 
felt  in  the  Middlesex  Registry,  that  many  professional  men  con- 
sider the  institution  a  nuisance,  in  consequence  of  the  respon- 
sibility which  attaches  to  the  person  whose  duty  it  is  to  make  the 
search,  and  who,  under  the  present  arrangements,  cannot  discharge 
the  duty  without  extreme  loss  of  time  and  labour. 

It  will  be  observed,  that  we  have  laid  great  stress  upon  par- 
ticulars of  mere  mechanical  arrangement.  Those  who  are  accus- 
tomed to  research  of  any  kind  will  be  sufficiently  sensible  of  the 
importance  of  diminishing  trouble  and  inconvenience,  of  sparing 
the  arm  and  the  eye.  How  often  is  the  best  authority  left  uncon- 
sulted  by  the  author,  because  it  happens  to  stand  on  a  high  shelf, 
or  in  the  next  room;  because  a  key  must  be  found,  or  a  door 
opened;  or  because  the  size  of  the  volume  is  too  large,  or  the  type 
too  small!  It  is  seldom  difficult  to  muster  up  strength  for  one 
great  exertion;  but  the  best  of  us  may  be  jaded  and  wearied  out 
by  petty  sources  of  trouble — always  recurring  and  never  subdued. 
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AT  this  moment,  there  are  few  of  the  systems  of  legislation1, 
either  of  ancient  or  modern  times,  which  are  not  in  force  as  living 
law  within  the  British  empire.  Menu  and  Mohammed  decide  the 
civil  rights  of  the  Hindu  and  the  Mogul ;  and  an  appeal  from  India 
compels  our  Privy  Councillors  to  consult  the  Koran  and  the 
Puranas,  as  authorities  at  Whitehall.  Justinian  is  obeyed  by  the 
courts  of  the  Ionian  Republic.  In  the  Norman  Isles,  the  severed 
portions  of  the  domains  of  the  Conqueror,  the  Barbaric  custumal 
framed  by  his  Justiciars  still  guides  the  Grand  Bailiff  and  the 
Seneschal,  who  dispense  the  equity  of  Rollo,  now  forgotten  in  the 
hall  of  Rouen.  Canada  cherishes  the  volumes  which  have  been 
cast  forth  from  the  Palace  of  Justice;  and  the  legitimate  repre- 
sentatives of  the  proud  and  learned  Presidents  of  the  Parliament 
of  Paris  are  found  in  the  court-house  of  a  colonial  town.  Banished 
from  the  flowery  meadows  of  the  Seine,  the  ordinances  expounded 
by  Saint  Louis  beneath  the  oak  tree  at  Vincennes  constitute  the 
tenures  of  lands  on  the  Gulf  of  St.  Lawrence;  and,  whilst  every 
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vestige  of  feudality  has  been  blotted  out  of  the  title-deeds  of  the 
European  Continent,  it  remains  in  full  vigour  in  the  wilds  and 
wastes  of  the  New  World.  In  the  opposite  hemisphere,  we  bestow 
an  equal  protection  on  the  codes  of  Napoleon;  and  it  is  possible 
that,  in  future  ages,  the  speck  of  land,  the  Mauritius,  in  which 
they  are  now  in  force,  may  alone  preserve  the  vestiges  of  the  juris- 
prudence of  the  Great  Empire.  Our  sovereign  appoints  his  Alcades 
and  his  Corregidores  in  the  Indies  of  Columbus ;  while  his  Landrosts 
in  Southern  Africa  are  guided  by  the  Placets  of  the  States-General 
of  the  departed  Republic  of  the  Netherlands.  The  laws  of  King 
Christian  of  Denmark  are  administered  by  British  authority  in  the 
torrid  zone.  And  the  Deemsters  assembled  on  the  Tynwald  of  Man 
have  not  abandoned  the  polity  of  the  Sea-Kings  of  Scandinavia. 
It  is  difficult  to  question  the  policy  which  first  induced  England  to 
soothe  her  stranger  subjects,  by  thus  indulging  them  with  the 
exercise  of  the  laws  which  habit  had  rendered  dear  to  them.  But 
our  legislators  should  now  begin,  slowly  and  cautiously,  to  assimi- 
late the  institutions  of  the  dependencies  to  those  of  the  mother 
country.  This  end  must  be  effected  by  the  introduction  of  "trial 
"  by  Jury  of  twelve  men,  which,  upon  all  accounts,  as  it  is  settled 
"  here  in  this  kingdom,  seems  to  be  the  best  trial  in  the  world. 
"  Acknowledging  that,  on  particular  occasions,  trial  by  the 
"'  country"  has  great  inconveniences,  these  words  of  Hale  should 
nevertheless  be  the  Englishman's  creed.  Human  institutions  only 
possess  a  comparative  excellence.  And  to  justify  our  partiality 
towards  the  English  common  law,  that  is  to  say,  to  trial  by  Jury, 
it  is  sufficient  that  its  practical  value  is  not  lessened  by  its  remote- 
ness from  abstract  perfection. 

Trial  by  Jury  is  usually  considered  in  relation  to  our  judicial 
system;  and  figures  in  our  eyes  merely  as  a  part  of  our  civil  and 
criminal  jurisprudence.  In  its  origin,  however,  its  powers  and 
functions  were  far  more  ample.  If  we  develop  the  organization  of 
the  institutions  out  of  which  the  modern  jury  was  framed,  it  will 
become  probable  that  they  contain  within  them  the  groundwork 
of  all  our  constitutional  forms  of  Government,  and  of  the  assem- 
blies in  which  the  powers  of  government  are  constitutionally 
vested.  The  web  of  history  is  entangled  and  decayed :  and  we  must 
endeavour  to  unravel  the  broken  threads,  though  we  cannot  weave 
them  again  into  continuity.  Doubt  must  be  balanced  by  doubt, 
and  conjecture  supplied  by  conjecture:  but  there  is,  fortunately, 
one  loadstar  which  will  assist  us  in  winning  our  way  athwart  the 
idle  desert  of  hypothesis.  One  leading  principle  pervades  the 
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primeval  polity  of  the  Goths.  Where  the  law  was  administered, 
the  law  was  made.  By  the  gradual  settlement  of  society,  the  legis- 
lative and  judicial  powers  frequently  appear  to  be  disjoined.  But, 
wherever  either  function  is  found,  we  may  be  certain  that  the  other 
is  still  a  latent  element,  or  that  it  has  been  expelled  by  extraneous* 
causes. 

Ingulphus,  following  a  prevailing  and  favourite  tradition, 
ascribes  the  origin  of  the  political  divisions  of  England  to  the 
wisdom  of  Alfred.  Labouring  to  quell  the  turbulence  and  rapine 
of  his  subjects,  Alfred  is  said  to  have  first  distributed  the  townships 
and  provinces  of  England  into  Shires;  the  Shires  into  Hundreds; 
and  the  Hundreds  into  Tithings.  Each  law- worthy  Englishman 
thus  stood  in  his  tithing,  and  in  his  hundred ;  so  that,  if  suspected, 
he  could  be  condemned  or  acquitted  by  his  Friborg1,  and  incur  or 
avoid  the  penalty  of  guilt.  But  if  Alfred  had  been  the  inventor  of 
the  territorial  division  of  England,  he  must  also  have  been  the 
creator  of  the  common  law  itself,  which  only  proceeds  in  con- 
j  \mction  with  these  divisions;  and  indeed  the  jury  trial  has  also 
been  popularly  considered  as  his  ordinance.  This,  however,  is  an 
evident  absurdity :  and  the  existence  of  the  Hundred  Court  amongst 
the  Teutonic  nations  of  the  continent  of  Europe  proves,  without 
further  contest,  that  such  distributions  of  the  people  were  origin- 
ally adopted  by  all  of  the  Gothic  tribes2. 

Authors  of  great  repute,  however,  have  scarcely  dared  to  reject 
the  testimony  of  the  monkish  chronicler.  Blackstone  tells  us,  "  that 
"  when  the  West  Saxons  had  swallowed  up  all  the  rest,  and  King 
"  Alfred  succeeded  to  the  monarchy  of  England,  his  mighty  genius 
"  prompted  him  to  undertake  a  most  great  and  necessary  work,, 
"  which  is  said  to  have  been  executed  in  as  masterly  a  manner 
"  — no  less  than  to  new-model  the  constitution — to  rebuild  it  on 
"  a  plan  which  should  endure  for  ages — and,  out  of  its  old  dis- 
"  cordant  materials,  which  were  heaped  upon  each  other  in  a  vast 
"  and  rude  irregularity,  to  form  one  uniform  and  well  connected 
"  whole.  This  he  effected,  by  reducing  the  whole  kingdom  under 
"  one  regular  and  gradual  subordination  of  government,  wherein 
"  each  man  was  answering  to  his  immediate  superior  for  his  own 
"  conduct  and  that  of  his  neighbours:  For  to  him  we  owe  that 
"  masterpiece  of  judicial  polity,  the  subdivision  of  England  into- 
"  tithings  and  hundreds,  if  not  into  counties ;  all  under  the  influence 
"and  administration  of  one  supreme  magistrate,  the  King;  in 
"  whom,  as  in  a  general  reservoir,  all  the  executive  authority  of 
"  the  law  was  lodged,  and  from  whom  justice  was  dispersed  ta 
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"  every  part  of  the  nation,  by  distinct,  yet  communicating  ducts 
"  and  channels; — which  wise  institution  has  been  preserved  for 
'*  near  a  thousand  years,  unchanged  from  Alfred's  to  the  present 
"  time."  Now,  there  are  two  propositions  involved  in  this  quota- 
tion— the  subdivision  of  England,  and  the  emanation  of  all  power 
from  the  chief  magistrate.  Both  are  currently  received;  both  are 
equally  plausible ;  and  both  are  equally  unwarranted  and  ground- 
less, as  far  as  they  concern  the  theory  of  our  ancient  polity.  When 
admitted  to  be  true,  they  confuse  us  in  every  endeavour  which  we 
make  to  investigate  the  origin  of  our  forms  of  government.  They 
are  false  quantities  in  the  equation.  If  we  reject  them,  we  may 
approximate  at  least  to  a  clear  and  certain  solution  of  many  of 
our  constitutional  problems. 

Before  we  proceed,  however,  we  consider  it  quite  necessary  to 
warn  our  readers,  that  we  enter  the  perilous  field  of  constitutional 
enquiry  with  the  chill  technicality  of  the  antiquary.  Our  dis- 
cussions have  not  the  slightest  reference  to  existing  circumstances. 
We  may  strive  to  diminish  the  power  of  the  crown,  but  the 
radicals  will  not  gain  a  straw  by  our  researches.  If  our  conjectures 
have  any  pertinence  or  truth,  they  will  only  convince  Major  Cart- 
wright1  that  close  boroughs  and  rotten  boroughs  are — more 
majorum — the  most  respectable  and  genuine  relics  which  we  now 
possess  of  the  Anglo-Saxon  constitution;  and  shall  compel  him  to 
admit,  that  the  borough-mongers  had  as  much  influence  in  the 
Witenagemot  as  they  now  possess  in  a  certain  Assembly  which 
shall  be  nameless.  We  make  this  asseveration  with  an  honest 
feeling  of  veracity.  At  the  same  time,  we  shall  leave  the  worthy 
and  independent  electors  of  Barnstaple  and  St.  Albans2  as  free  as 
they  choose,  to  reward  us  and  our  friends  with  seats  in  the  House, 
as  a  guerdon  for  the  exertions  which  we  make  in  upholding  the 
antiquity  of  King  Athelstane's  charters,  under  which  both  these 
patriotic  communities  claim  their  elective  franchises. 

If  we  reflect  upon  these  obligations  imposed  upon  the  com- 
munity, in  that  stage  of  society  which  is  usually  termed  half 
civilized  life,  it  will  appear  that  the  Anglo-Saxon  Shire3,  in  spite 
of  its  etymology,  was  not  a  department  cut  out  of  a  larger  country, 
and  then  divided  and  subdivided  into  small  and  smaller  districts ; 
but  that  it  was  formed  by  the  association  of  the  lesser  districts, 
originally  organized  without  mutual  subjection,  but  placed  under 
a  superinduced  authority,  for  the  purposes  of  political  adminis- 
tration. We  would  assimilate  a  Shire  to  a  Gouvernement,  according 
to  the  old  French  regime,  in  which  many  independent  Baillages 


the  Leet — the  Shire — Parliament  191 

and  Counties  and  Duchies  were  bound  up  under  the  rule  of  an 
officer  appointed  by  the  King.  This  comparison  is  somewhat  loose 
and  inaccurate;  but  it  will  illustrate  our  meaning  better  than  a 
reference  to  a  mode  of  government,  bearing  a  close  affinity  to 
our  own,  but  which,  as  yet,  has  received  only  a  very  imperfect 
elucidation  from  the  continental  antiquaries.  We  allude  to  the 
military  and  fiscal  management  of  the  Gauen  and  communes  of 
Germany  and  France,  by  the  Counts  and  Missi  of  the  Carlovingian 
era. 

According  to  the  habits  and  opinions  which  we  acquire  in 
civilised  and  settled  governments,  the  State  is  a  certain  tract  of 
land  in  which  a  body  of  people  dwell.  Whether  the  inhabitants  be 
the  subjects  of  a  monarch,  or  the  citizens  of  a  republic,  still  our 
ideas  of  the  property  of  individuals,  and  of  the  dominion  belonging 
to  the  ruling  authority,  always  teach  us  to  consider  the  men  as 
being  in  some  measure  adscript  to  the  glebe.  But,  during  the 
youth  of  human  society,  we  must  view  the  State  as  a  certain  body 
of  people,  dwelling  on  a  tract  of  land.  The  people  are  the  common- 
wealth; the  soil  is  their  accessory.  When,  in  the  course  of  their 
successive  wanderings,  the  Germanic  nations  passed  into  new 
regions,  they  did  not  look  down  from  the  mountain,  and  allot  the 
land,  which  they  gained,  into  squares  and  rectangles,  like  the 
settlements  of  America.  They  acquired  possessions  of  the  fields, 
which  were  tilled  in  common  by  each  Folk,  and  grazed  promis- 
cuously by  their  flocks  and  herds.  The  course  of  the  river,  or  the 
ridge  of  the  hill,  would  naturally  separate  one  tribe  from  the  next 
adjoining  family.  But  this  territorial  boundary  resulted  from  the 
expansion  ^of  the  people  on  the  land,  not  from  their  compression 
within  a  preconceived  frontier.  Larger  states  were  gradually 
formed  by  the  aggregation  of  these  communities  under  one  au- 
thority. Fear  or  ambition  subjected  them  to  one  leader.  Prudence 
dictated  an  incorporate  alliance  with  a  cognate  commonwealth; 
but  the  union  did  not  deprive  them  of  their  self-rule,  so  far  as  this 
attribute  was  not  inconsistent  with  the  existence  of  a  sovereign 
power.  The  Gothic  commonwealth,  in  short,  is  not  a  unit,  of  which 
the  smaller  bodies  politic  are  fractions.  They  are  the  units,  and 
the  commonwealth  is  the  multiplicand.  Higher  jurisdictions  do 
not  commit  a  portion  of  their  authority  to  the  mesne  tribunals. 
On  the  contrary,  they  acquire  their  rights  by  a  concentration  of 
the  powers  of  more  circumscribed  courts.  Every  Gothic  monarchy 
is,  therefore,  in  the  nature  of  a  confederation.  It  is  composed  of 
towns,  townships,  shires,  bailliwicks,  burghs,  earldoms,  dukedoms, 
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all  in  a  certain  degree  strangers  to  each  other,  and  separated  in 
jurisdiction.  Their  magistrates,  therefore,  in  theory  at  least,  ought 
not  to  emanate  from  the  sovereign.  A  large  proportion  of  the 
efficient  authority  of  the  State  lodges  itself  amongst  Barons, 
Mayors,  Portreeves,  Aldermen,  Wardens,  Echevins,  Jurats,  Pro- 
vosts, and  Consuls,  where  it  is  detained  midway  between  the  King 
and  the  moving  mass  of  the  people.  The  strength  of  the  State 
ascends  from  region  to  region.  The  representative  form  of  govern- 
ment, adopted  by  no  nation  but  the  Gothic  tribes,  and  originally 
common  to  them  all,  necessarily  resulted  from  the  federative 
system,  in  which  the  sovereign  was  compelled  to  treat  the  com- 
ponent members  as  possessing  a  several  authority. 

All  the  primitive  nations  were  composed  of  tribes  or  clans.  But 
these  communities  generally  proved  incapable  of  knitting  them- 
selves together  into  states,  at  once  free  and  powerful.  If  unamal- 
gamated,  they  were  weak  and  defenceless.  When  forced  into  com- 
bination by  an  energetic  authority,  their  union  was  usually  effected 
at  the  expense  of  individual  liberty,  and  of  the  independence  of  the 
nation.  Anarchy  always  raged  amongst  the  Celtic  septs.  Fierce, 
yet  impotent,  they  yielded  to  every  foe,  until  they  were  chased  to 
the  western  shores  of  Europe,  or  lost  amongst  their  masters. 
Power  and  conquest,  on  the  other  hand,  attended  the  Semitic  and 
Tartaric  tribes;  but  they  were  never  united  unless  by  despotism. 
The  Gothic  nations  alone  solved  the  difficult  problem  of  protecting 
the  rights  of  the  component  members,  without  weakening  the 
commonwealth ;  and  they  attained  this  end  by  erecting  a  Legis- 
lative Aristocracy  in  every  community.  If  not  always  elected  by 
the  people,  this  aristocracy  was  at  least  taken  from  amongst  them. 
Hereditary  nobility  conjoined  to  property  is  inherent  in  the  Gothic 
polity.  A  popular  delegation  or  selection  counterbalanced  the 
power  of  the  noble  born  in  the  character  of  judges  and  of  legis- 
lators ;  and  at  the  same  time  that  they  bridled  the  impetuous  multi- 
tude, they  checked  the  sovereign  power. 

The  Northern  represent  the  institution  of  the  judicial  Council 
of  Twelve  as  coeval  with  their  race.  "Beyond  the  Tanais  in  Asia," 
as  we  are  told  by  Snorri,  "lieth  the  land  which  men  called  Asaland 
"  or  Asaheim ;  and  the  chief  city  thereof  they  named  Asgard. 
"  Odin  was  the  ruler  of  the  city,  and  it  was  a  great  town  of  sacrifice 
"  and  burnt  offering.  It  was  the  law  of  Asgard,  that  the  twelve 
"  priests  of  the  palace  should  be  the  mightiest  over  all.  They  ruled 
"  over  the  sacrifices,  and  gave  the  doom  between  man  and  man. 
"  They  were  called  Diar  or  Drottnar  (Lords);  and  to  these  did  the 
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<{  people  owe  all  worship."  The  Edda  agrees  in  the  main  with  the 
Heimskringla  of  Snorri1.  Odin  is  there  recorded  to  have  placed 
"  twelve  head  men  in  Sigtun,  to  doom  the  land's  law.  And  thus 
"  did  he  set  all  the  laws  which  had  been  before  in  Troy,  and  to 
"  which  the  Turks  were  accustomed."  These  traditions  are  chiefly 
valuable  as  tending  to  show  the  connexion  between  the  legislative 
polity  of  the  Asi  and  their  religion.  Another  proof  is  furnished  by 
the  constitution  of  Iceland,  where  the  Hofgodar,  who  formed  a 
duodenary  court,  were  the  high-priests  of  the  districts  over  which 
they  presided.  Saxo  Grammaticus2,  whose  fables  were  translated 
from  ancient  documents  which  have  long  since  perished,  attributes 
the  institution  of  the  judicial  council  of  twelve  Fathers  or  Alder- 
men to  Regner  Lodbroka3,  one  of  the  mythic  Monarchs  of  the 
North.  These  twelve  Aldermen  were  to  decide  all  causes  in  a 
summary  manner.  In  the  military  polity  of  the  Asi,  the  sacred 
number  of  twelve  was  equally  affected.  When  the  Sea-kings  went 
forth  to  war,  they  were  usually  accompanied  by  twelve  chosen 
followers.  The  Anglo-Normans  had  a  reminiscence  of  these  pri- 
meval customs.  Robert  Fitz-Hamon  and  his  twelve  knights  in- 
vaded the  land  of  Glamorgan ;  and  in  the  assembly  of  the  twelve 
Peers  of  Charlemagne,  we  discover  how  similar  recollections  be- 
came blended  with  romantic  fable. 

In  attempting  to  examine  the  internal  constitution  of  the 
Gothic  state,  we  shall  derive  great  aid  from  the  codes  of  the 
Scandinavian  nations.  Peculiar  portions  of  the  Anglo-Saxon 
polity  have  been  retained  amongst  us,  by  prescription,  with  great 
fidelity.  But  our  constitution  has  been  so  carefully  cultivated, 
that  its  later  luxuriance  has  tended  to  obscure  its  generic 
character.  We  shall  quote  indifferently  from  the  laws  of  all 
the  cognate  nations.  They  afford  a  perpetual  comment  upon  each 
other;  and,  by  comparison,  they  enable  us  to  approximate  towards 
the  theory  of  their  general  polity. 

The  integral  community  amongst  the  Scandinavians  seems  to 
have  been  the  Haerred4  or  Hundred,  a  district  usually  subdivided 

a  "Praeterea,  ut  omnis  controversiarum  Us,  semotis  actionum  instrumentis, 
*'  nee  accusantis  impetitione  nee  rei  defensioni  admissa,  duodecim  patrum  appro- 
*'  batorum  judicio  mandaretur,  instituit.  Cujus  legis  beneficio,  temeraria  litium 
*'  contradictione  summota,  improborum  calumniae  sufficienter  obviatum  existi- 
"  mans."  It  is  rather  strange  that  such  a  critical  writer  as  Hickes  should  have 
supposed  that  juries  were  introduced  into  England  by  this  Danish  king,  whose 
existence  is  more  problematical  than  that  of  Tom  Hickathrift.  Saxo  is  to  be 
quoted  as  an  evidence  of  opinion,  not  of  fact,  and  as  proving  that  his  countrymen 
believed  in  the  great  antiquity  of  this  mode  of  trial. 

p.  ix.  13 
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into  quarters,  but  occasionally  into  tithingsa.  Many  doubts  have 
been  raised  as  to  the  principles  upon  which  the  Anglo-Saxon 
Hundred  was  composed ;  whether  it  contained  an  hundred  hides 
of  land,  or  an  hundred  men,  or  an  hundred  vills,  or  an  hundred 
families.  But  whatever  the  original  items  may  have  been,  the 
prevalence  of  the  duodenary  system  must  lead  us  to  infer  that 
they  were  originally  told  and  reckoned  according  to  the  long  hun- 
dred of  six  scoreb.  The  Swedes  maintained  their  constitution  with 
greater  purity  than  their, neighbours ;  and  the  Landzlaghc  affords  a 
clearer  view  of  Gothic  polity,  than  any  of  the  Norwegian  or  Danish 
codes.  Hence  we  learn,  that  the  chief  executive  magistrate  of  the 
Haerred  was  the  Haerredzhoffding.  When  the  office  became  vacant 
— we  know  not  whether  it  was  held  for  life  or  annually,  but  we 
incline  to  the  former  supposition — the  Laghman  of  the  Laghsagha 
or  shire,  in  which  the  Hserred  was  locally  included,  summoned  a 
meeting  of  the  Hundred,  one  month's  notice  being  previously  to 
be  given.  The  law  then  directs,  that  the  Men  of  the  Hundred  are 
to  name  an  assize  of  twelve  Namndemen,  such  as  they  will,  and  the 
Laghman  is  to  be  the  thirteenth.  The  Namndemen,  with  their 

a  The  Danish  jurists  dispute  this  etymology,  but  without  reason.  Ihre's 
observations  are  curious.  "Illustris  Peringskioldus  vertit  hordas  seu  districtus, 
"  alludens  haud  dubie  ad  vocabulum  illud  hord,  quo  Tartarici  nominis  gentes 
"  caetus  suos  appellare,  ex  itinerum  scriptoribus  notum  est.  Et  quis  scit  annon 
"  una  eadumque  vox  sit,  a  linguae  suae  incuriosis  negligentius  tantum  pronuntiata. 
"  Certe  non  absimilis  illius  habitus  est  in  Sleswicensi  regione,  ubi  harden  certas 
"  ducatus  portiones  in  quas  13  illius  territoria  dividunter,  appellare  solent. . . . 
"  Hactenus  de  cognatione  vocis;  quod  vero  ad  compositionis  rationem  attinet,  in 
"  confesso  est  haer  alteram  vocis  partem  constituere,  et  nisi  fallor  prout  vox  ilia 
"  numerum  centenarium  indicat.  Confirmat  me  hac  in  opinione  quod  hundari  et 
"  herrod  promiscue  poni  video." 

b  "Hundrade  usurpatur  pro  numero  CXX,  scilicet  observandum,  veteres  tarn 
"  per  decadas  quam  duodecades  numerasse,  atque  ad  centenarium  numerum  per- 
"  venientes,  ilium  lill-hundrad  vel  hundrad  tiraed,  alterum  vero  seu  CXX  stor- 
"  hundrade  vel  hundrad  tolfraed  appellasse.  Similiter  tilla  tusend  mille  erat,  sed 
"  stortusend  aut  tusend  tolfraed  erat  MCC."  (Ihre,  Olossarium  Suiogothicum.)  The 
parishes  of  the  Norman  isles  contained  twelve  vintaines  of  families,  or  two  long 
hundreds.  In  the  English  Leets,  we  find  twelve  chief  pledges;  probably  because 
there  were  twelve  tithings.  We  do  not  know  whether  there  was  a  long  ten,  as  well 
as  a  long  hundred  and  a  long  thousand;  but  we  find  frequent  mention  of  dozeins  in 
our  ancient  records  and  law  books,  where  we  should  be  led  to  expect  decennaries. 
In  the  Isle  of  Man,  each  shedding  or  hundred  contained  a  decennary  hundred  of 
holdings;  but,  as  the  island  comprised  six  sheddings  or  holdings,  we  come  back 
again  to  the  duodenary  computation.  All  England  was  divided  into  243,600  hides 
or  ploughlands,  or  20,300  dozens. 

c  See  below,  p.  284. 
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official  foreman,  elected  three  indwellers  of  the  Haerred,  whose 
names  were  returned  to  the  King;  and  one  was  to  be  selected  by 
him  as  the  Haerredzhoffding. 

This  officer,  together  with  a  Namnd1  of  six  or  twelve  men, 
according  to  the  weight  and  urgency  of  the  business,  exercised  a 
jurisdiction  similar  to  that  of  the  English  leet  and  homage  juries 
over  all  the  common  land2  or  "almerining"  within  the  Haerred. 
All  alienation  of  the  fee  of  this  land  was  prohibited,  the  absolute 
dominion  always  remaining  in  the  community  or  "almoghen."  If 
the  tenant  paravaile3  was  poor  or  idle,  and  suffered  his  holding  to 
lie  waste,  then  it  was  seized  by  the  Haerred,  and  granted  out  again 
to  a  more  industrious  usufructuary;  in  the  same  way  as  in  English 
manors,  a  forfeiture  is  incurred  if  buildings  are  suffered  to  fall  into 
decay.  Bridges  were  built  and  roads  mended,  according  to  the 
presentments  of  the  Haerredznamnd,  and  they  decided  all  disputes 
arising  out  of  the  occupation  of  the  land8-4. 

When  exercising  their  criminal  jurisdiction,  the  Haerredznamnd 
passed  as  an  assize,  upon  trials  of  murder5,  rape,  theft,  mayhem, 
and  all  other  personal  injuries.  In  cases  of  open  delict,  if  the 
offender  could  be  taken  within  the  day,  back  bearing,  or  with  the 
bloody  hand,  then  the  trial  was  had  by  witnesses,  of  which  twelve 
were  required  on  some  occasions.  But  if  the  sun  had  set,  then  it 
appears  that  the  verdict  was  found  by  the  Haerredznamnd  without 
evidence,  and  on  their  own  knowledge,  and  according  to  common 
fame.  The  Haerredz thing,  or  Hundred  court,  was  to  be  held  once 
in  each  week,  and  not  oftener,  unless  in  obedience  to  the  King's 
writ  or  bidding.  All  the  Bondes,  that  is  to  say,  the  owners  of 
allodial  land  within  the  Haerred,  owed  suit  and  service  to  this 
court ;  and  they  were  amerced  if  they  failed.  Yet  it  seems,  that  if 
six  out  of  each  quarter  appeared,  then  the  rest  were  excused.  This 
number  was  necessary  for  the  purpose  of  holding  a  court,  because 
the  law  in  certain  cases  prescribed  such  a  Namnd  as  would  represent 
the  component  divisions  of  the  Haerred,  being  three  Namndemen 
out  of  each  quarter.  From  the  Haerredznamnd  either  party  could 
appeal  to  the  Rettarating,  in  which  the  assize  of  twelve  was  com- 
posed half  of  Hofmen,  who,  without  great  inaccuracy,  may  be 
called  King's  Thanes ;  and  half  of  Bondes,  all  good  landed  men,  and 
true  men,  who  were  called  up  by  the  Haerredzhoffding  with  the 

a  A  species  of  Haerredznamnd  lately  existed  in  Sutherland,  as  long  as  the  glens 
were  occupied  by  the  original  tenants.  We  believe  it  is  still  retained  in  Galloway. 
In  both  instances  this  mode  of  administration  was  probably  introduced  by  the 
Northmen. 

13—2 
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assent  of  the  Hundred  and  of  the  parties;  and  their  decision  was 
final  as  to  matters  of  fact.  But  if  a  verdict  was  evidently  given 
against  law  and  righteousness,  it  might  be  set  aside  by  the  King. 

Each  Laghsagha,  Law,  or  Shire,  contained  within  it  many 
Haerreds.  Here  the  executive  magistrate  was  the  Laghman  or 
Lawman.  Eight  weeks  previously  to  his  election,  the  bishop 
summoned  all  the  indwellers  of  the  shire  to  a  Parliament  or 
Landzting.  Two  priests  belonging  to  the  episcopal  chapter  were 
associated  with  the  bishop.  The  Almoghen  or  commonalty  of  the 
shire  elected  six  Hofmen  and  six  Bondes.  "The  twelve  with  the 
"  clerks,  shall  then  choose  three  of  them  that  dwell  in  the  shire, 
"  such  as  they  will  answer  to  God,  as  being  most  serviceable  to  the 
"  country."  The  three  names  being  returned  to  the  king,  he 
selected  one  as  the  Laghman.  When  the  Landzting  was  assembled, 
in  the  capacity  of  the  high  remedial  and  inquisitorial  Court  of 
Justice  or  Raffstnamnd,  the  Laghman  was  Speaker  or  President. 
The  bishop,  two  priests  from  the  episcopal  chapter,  and  two  of  the 
king's  council,  were  associated  to  him;  and,  if  the  latter  were 
absent,  then  two  good  and  freeborn  men  were  elected  to  supply 
their  places  by  the  lawman  and  the  clergy.  The  commonalty  were 
represented  by  twelve  men  who  were  to  be  assented  to,  elected  and 
named  by  the  king  and  the  landsmen.  This  is  the  direction  of  the 
law;  but  in  practice,  the  election  of  this  judicial  Namnd  would  not 
differ  from  the  Namnd  which  elected  the  laghman.  We  can  easily 
understand  that  a  compromise  resulted.  The  king  named  his 
members,  and  the  people  theirs. 

According  to  the  principles  of  the  Scandinavian  law,  the  king 
was  the  conservator  of  the  public  peace.  He  was  to  be  invoked 
as  the  tutelary  guardian,  where  defence  was  most  needed  against 
lawless  violence.  House  and  home — the  church — the  courts  of 
justice — and  woman — were  placed  under  the  especial  protection 
of  the  King.  Hamesoken,  sacrilege,  murder  or  mayhem,  com- 
mitted in  a  judicial  assembly,  and  rape,  were  therefore  considered, 
by  a  reasonable  fiction,  as  treasonable  breaches  of  the  "sworn 
oath"  of  fealty  due  from  the  commonalty;  and  these  crimes  were 
cognisable  as  treason  by  the  Raffstnamnd.  But  all  other  offences 
against  the  public  peace  were  equally  within  its  jurisdiction,  prob- 
ably in  cases  where  the  meaner  tribunals  had  neglected  their  duty. 
And  it  also  judged  of  suits  and  actions,  in  which  the  defendant 
incurred  a  penalty  of  damages  above  the  amount  of  forty  marks. 

The  lawmen,  the  elected  executive  magistrates,  and  the 
elected  Namndemen  of  the  shires,  nominated  the  sovereign  of  the 
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Commonwealth.  The  kingdom  of  the  Swedes  is  declared,  by  the 
ancient  law,  to  be  elective,  and  not  hereditary.  "When  we  have 
"  lost  the  King  of  these  lands,  then  shall  each  Laghman,  with  the 
"  assent  of  all  those  that  dwell  in  his  Laghsagha,  summon  twelve 
"  men,  wrary  and  wise.  With  them  shall  he  come  into  the  stone  of 
"  Mora,  and  choose  the  King.  The  first  voice  hath  the  Laghman  of 
"  Upland,  and  they  who  have  been  named  with  him.  Thereafter 
"  shall  follow  the  others,  each  after  each.  Suthermannaland,  East 
"  Gothland,  Oland,  the  Ten  Hundreds,  West  Gothland,  Werme- 
"  land,  Nerekia,  Westmannaland,  and  Finland." 

The  returns  of  the  Namndemen  being  given  by  their  foremen, 
he  who  had  the  most  voices  was  adjudged  to  be  the  king.  Any  free- 
born  Swede  might  be  elected;  but  the  law  directs  the  preference 
to  be  given  to  the  sons  of  the  late  king,  "if  there  are  any."  The 
representatives  of  the  shires  who  elected  the  king,  though  they 
assembled  at  one  time  and  place,  were  congregated,  rather  than 
incorporated,  into  one  parliament.  And  although  the  voices  of  the 
majority  bound  the  whole  commonwealth,  yet  each  Law  or  Shire 
accepted  the  king  apart  from  the  rest.  In  the  constitutional 
language  of  the  Swedish  law,  the  king  "must  ride  his  Eriksgata" 
— "In  each  Land  and  Shire  shall  the  King  promise  and  vow  to 
"  keep  the  oath  which  he  swore  at  the  Stone  of  Mora,  when  he  was 
"first  elected  to  be  the  King;  and  the  commonalty  shall  also 
"  promise  to  hold  to  that,  which  they  swore  at  Upsala.  And  now 
"  the  King  must  ride  with  the  sun  throughout  his  land.  Let  those 
"  that  dwell  in  Upland-law  follow  him  over  their  law,  and  until 
"  Straegness.  Then  must  the  Suthermen  take  to  him,  and  meet 
"  him  with  greetings  and  with  pledges,  and  follow  him  even  unto 
"  Swintuna.  There  shall  the  East  Goths  meet  him,  with  their 
"  pledges,  and  follow  him  through  their  land  until  the  middle  of  the 
"  wood  at  Holawith.  There  shall  the  men  of  Oland  meet  him,  and 
"  follow  him  until  the  river  of  Juna.  There  shall  the  West  Goths 
"  meet  him,  with  greetings  and  with  their  pledges,  and  follow  him 
"  until  the  Hall  of  Romund.  There  shall  the  men  of  Nerekia  meet 
"  him,  and  follow  him  through  their  land  until  the  Bridge  of 
"  Uppuga.  There  shall  the  Westmen  meet  him,  with  greetings  and 
"  with  peace,  and  follow  him  until  the  East  Bridge.  There  shall 
"  the  men  of  Upland  meet  him,  and  follow  him  to  Upsala."  The 
king  thus  made  his  tourne,  or  circuit,  because  one  Law  could  not 
take  judicial  notice  of  the  acts  done  in  another.  The  whole  cere- 
mony has  the  impress  of  the  most  remote  antiquity.  After  it  had 
been  performed,  the  law  adds,  that  the  king — if  he  likes — may  be 
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crowned  at  Upsala;  evidently  showing  that  Coronation  was  con- 
sidered as  a  very  superfluous  process.  Sweden  exhibits  a  Gothic 
federation  of  jurisdictions  in  its  simplest  state.  There  were  no 
corporate  towns.  The  authority,  usually  considered  as  municipal, 
was  exercised  by  the  Hundreds,  which  extended  over  the  entire 
country.  The  component  parts  unite  their  authority,  which,  derived 
from  the  many,  is  vested  in  the  few ;  and  the  lowest,  as  well  as  the 
highest,  of  the  executive  magistrates  are  named  by  the  judicial 
oligarchy. 

Harold  Harfager  reduced  Norway  to  the  condition  of  an 
hereditary  monarchy.  The  popular  privileges  were  gradually  im- 
paired in  all  other  respects,  under  his  successors ;  and  the  twelve 
men  of  the  Shires  exerted  no  power  of  election1,  unless  when  the  law 
declared  that  the  throne  was  vacant,  or  when  the  voice  of  the 
people  was  required  to  support  a  weak  or  doubtful  claim8-.  Thus, 
when  Sverre  the  Priest2  had  prevailed  as  the  leader  of  the  faction, 
of  the  Birkebeini,  he  ordered  that  the  Eyrarthing  should  assemble. 
We  have  already  spoken  of  this  folkmoot  as  a  court  of  justice. 
The  king  proclaimed  an  Eyrarthing,  and  named  or  summoned 
twelve  men  from  each  of  the  eight  hundreds  within  Agdanes.  And 
Sverre  was  named  as  king  in  the  moot  of  the  eight-hundreds. 
"  And  the  land  and  the  lieges  were  adjudged  and  sworn  to  be  his, 
"  with  weapontouch,  according  to  the  old  law."  This,  however, 
was  rather  a  judicial  inquest  than  an  election.  Sverre,  the  child  of 
the  wife  of  Unn,  the  smith,  denied  his  humble  father,  and  claimed 
to  be  the  son  and  heir  of  Sigurd,  King  of  Norway.  Until  his  twenty- 
fourth  year,  he  remained  in  ignorance  of  his  royal  descent,  of  which 
no  other  proof  was  ever  obtained,  except  the  assertions  of  his 
mother,  and  fair  and  frail  Gunhilda.  Many  instances,  in  which  the 
States  and  Barons  of  the  hereditary  monarchies  of  the  middle  ages 
appear  to  be  invested  with  the  power  of  election,  were  possibly 
only  judicial  recognitions  of  heirship.  "If  the  Kingdom  of  Jerusa- 
"  lem  descends  to  any  collateral  heir,  but  who  hath  the  right  of 
"  succeeding  to  the  kingdom,  he  is  to  assemble  the  majority  and 
"  the  best  of  the  liegemen  of  his  kingdom,  and  show  unto  them 
"  how  the  aforesaid  kingdom  hath  descended  to  him,  and  in  what 
"  manner  and  by  what  reason;  because,  perchance,  there  may  be 
"  some  who  know  nothing  about  the  matter,  until  they  shall  have 
"  heard  it  from  him.  And  he  shall  then  require  them,  in  general, 
"  to  yield  to  him,  as  the  Lord  and  rightful  heir,  all  that  which 

a  In  treating  on  the  Gothic  Laws  of  Spain,  we  have  noticed  the  code  of  Haco, 
where  these  elections  are  prescribed.   See  below,  p.  357. 
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*'  they  owe  for  their  feuds ;  first  their  fealties  and  other  reservations, 
"  and  then  their  services,  as  each  doth  owe  them.  And  he  shall 
"  first  offer  to  them  all  which  the  Lord  ought  to  do,  when  he  enters 
**  upon  such  a  seignory.  The  Barons  must  then  all  go  apart,  and 
"  record  that  which  the  Lord  hath  required  of  them,  and  that  which 
""  he  hath  offered  to  them.  If  they  are  certain  that  he  is  the  right 
"  heir,  as  he  avouches  himself  to  be,  they  are  then  to  come  to  the 
*'  Lord — 'Sir — well  do  we  know  that  you  are  such  as  you  have 
"  '  said  unto  us;  and  now  we  are  ready  and  willing  to  do  what  you 
"  '  have  required  of  us — you  nevertheless  first  doing,  as  you  have 
"  '  offered,  that  which  you  ought  to  perform. >J'a 

The  Northern  antiquaries  labour  most  earnestly  on  the  most 
unintelligible  portions  of  their  history.  They  generally  amuse 
themselves  by  wielding  the  hammer  of  Thor;  and  the  civil  polity 
of  their  ancestors  seems  to  be  considered  as  a  theme  of  slight  im- 
portance. Suhm,  a  doughty  and  erudite  writer  of  great  fame,  has 
produced  a  shelf -full  of  ponderous  quartos,  comprising  the  history 
of  Denmark,  from  the  time  of  Dan  Mikillati  down  to  the  twelfth 
century,  but  which  do  not  contain  twenty  pages  of  constitutional 
information.  The  works  which  we  have  consulted  do  not  enable 
us  to  define  the  precise  extent  of  the  legislative  authority  anciently 
possessed  by  the  Namndes  of  twelve.  It  can  however  be  discovered, 
that  they  formed  the  bases  of  the  States  or  Parliaments  of  the 
Northern  kingdoms.  The  revised  Custumal  of  Upland  is  prefaced 
by  a  charter  which  affords  some  elucidation  of  their  functions. 
Birgher,  the  Lawman  of  Upland,  represented  to  King  Birgher,  in 
the  name  of  the  people,  that  the  old  laws  were  hard  to  bear,  and 
harder  to  understand;  and  prayed  a  remedy  for  these  evils.  "We 
"  delayed  granting  this  request,"  it  is  declared  by  the  king;  "for 

a  "Quant  le  Royaume  de  Jerusalem  escheit  a  aucun  heir  costeer,  mais  que  il 
"  soit  le  droit  a  avoir  le  dit  royaume,  il  doit  assembler  le  plus  et  les  meaus  de  ses 
"  homes  liges  dou  Royaume,  et  lor  doit  faire  assavoir  coment  le  dit  royaume  li  est 
*'  escheu,  et  raconter  coment  et  por  quel  raison;  pour  ce  que  il  y  aura,  espoir, 
*'  aucun  qui  ne  le  sauront  mie  devant  ce  que  il  auront  oy  de  luy.  Et  puis  requerre 
"  lor  en  genereau  coment  il  li  facent  com  a  Seignor  et  droit  heir  ce  que  il  li  doivent 
"  pour  fies,  tout  premierement  les  homages  et  les  autres  redevances,  et  apres  les 
"  services  si  com  chascun  le  doit  et  il  enure  bien  tout  premier  a  eaus  quanque  le 
"  Seignor  doit  faire  quant  il  entre  et  re9oit  tel  Seignorie.  Les  homes  doivent  tuit 
**  aler  en  une  part,  et  recorder  ce  que  le  Seignor  lor  a  requis  et  offert,  et  se  il  sont 
"  certains  que  il  soit  droit  heir,  enci  com  il  s'en  advoue,  il  doivent  maintenant 
"  venir  devant  le  Seignor  et  dire  li.  Sire  nous  conoissons  bien  que  estes  tel  com 
"  vous  nous,  ares  dit,  et  somes  prests  et  apareilles  maintenant  de  faire  ce  que  vous 
"  aves  requis,  faisant  vous  premier  si  com  vous  Ten  aves  offert  ce  que  vous  deves." 
Assises  de  Jerusalem,  c.  284 1. 
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"  we  would  not  hastily  change  the  old  law."  At  length  he  issued 
a  precept,  by  virtue  whereof  Birgher  the  lawman  chose  (waldi) 
with  him  a  Namnd  "of  twelve  men,  the  wisest  men  out  of  each 
"  folkland,"  who  were  to  determine  what  was  the  old  law  of  the 
country,  and  what  was  to  be  shaped  and  set  together  in  the  new 
law.  The  laws  were  revised,  arranged,  and  reformed  by  the  twelve 
men;  and  the  new  code,  the  existing  Uplandzlagh,  was  read  to  all 
the  people  in  the  folkmote.  No  dissentient  voice  was  heard,  and 
the  people  took  the  law.  A  deputation  was  sent  to  the  king,  re- 
questing him  to  give  his  assent ;  and  he  confirmed  the  law  book  by 
his  letters  patent,  dated  at  Stockholm,  in  the  eight  days  of  St. 
Stephen,  1296.  With  regard  to  the  election  of  the  twelve,  it  appears 
from  other  passages  in  the  laws,  that  the  language  employed  does 
not  confine  elections  to  the  Lawman,  so  as  to  exclude  a  concurrent 
nomination  by  the  suitors  of  the  court.  Whether  the  suitors  of  the 
folkmote  did  or  did  not  exercise  a  power  of  legislation  together 
with  the  Namnd,  does  not  clearly  appear.  The  re-enactment  of 
the  entire  code  of  the  country  might  render  such  an  appeal  to  the 
assembled  people  advisable,  even  supposing  that  the  power  of 
legislation  remained  wholly  and  constitutionally  with  the  twelve 
Namndemen.  Similar  promulgations,  as  it  is  well  known,  continued 
in  use  in  other  countries ;  but  the  multitude,  who  were  supposed  to 
ratify,  had  no  power  of  giving  an  effectual  dissent.  Stiernhook 
intimates,  that  when  any  taxes  were  required  beyond  the  ordinary 
accustomed  dues,  they  were  imposed  by  the  Lawman,  together  with 
a  Namnd  of  Hofmeii  and  of  Bondes,  who,  in  the  Reffst-thing,  were 
invested  with  the  authority  of  the  king's  jury,  or  grand  inquesta. 

General  Parliaments  were  rarely  held  in  Norway.  The  laws  are 
silent  with  respect  to  their  constituent  parts ;  and,  according  to  the 
scanty  notices  of  the  Norwegian  historians,  they  were  subject  ta 
many  variations.  Sufficient  evidence,  however,  remains  to  show 
that  the  Namndes  of  twelve  men  were  the  legal  representatives  of 
the  estate  of  Bondes  or  freeholders.  Two  Parliaments  were  thus 
composed  in  1240  and  1257;  in  which,  however,  the  Bondes  were 
returned,  not  from  the  judicial  divisions,  but  from  the  Lehns  or 

a  Stiernhook  is  obscure;  but  this  appears  to  be  the  sense  of  his  expressions. — 
"  Quoties  ver6  aliquid  prseter  ordinaries  nsci  reditus  populo  imperandum  erat, 
"  hi  judices  cum  selectis  quibusdam  ex  equestri  et  plebeio  ordine,  decernebant, 
"  arbitri  et  censores  tributorum,  illi  quoque  de  locis  publicis  disponebant,  terminos 
"  definiebant,  canonem  imponebant  quandoque  etiam  vendebant,  sed  in  usum 
"  provinciae,  nulla  ad  id  interposita  Regis  authoritate." — De  Jure  Sveonum, 
p.  48. 
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Baronies;  and  the  assembly  also  contained  the  king's  jarls,  his 
counsellors,  his  barons,  and  his  aulic  officers.  It  seems  that  the 
independence  possessed  by  the  States  of  each  individual  province, 
when  separately  assembled,  was  much  greater  in  proportion  than 
the  influence  which  they  exerted  when  called  together  in  a  general 
parliament.  France  affords  a  parallel  example.  It  is  therefore  in 
the  local  records  of  the  Northern  kingdoms — if  any  exist — rather 
than  their  general  history,  that  we  must  seek  for  the  more  essential 
powers  of  the  popular  representation.  None  but  the  Northmen 
themselves  can  pursue  these  inquiries  with  success ;  and,  amongst 
them,  the  liberties  of  earlier  ages  have  certainly  not  been  a  favoured 
topic. 

The  Laugrett  of  Iceland  is  the  only  one  of  the  ancient  Northern 
legislative  assemblies  which  we  can  study  in  detail.  If  the  colonists 
who  found  a  place  of  refuge  in  that  inhospitable  island,  framed 
their  government  according  to  the  principles  of  the  constitution 
of  Norway,  the  Scandinavians,  before  the  time  of  Harold  Harfager, 
were  not  unacquainted  with  the  balanced  polity  of  an  English 
parliament. 

Iceland1  was  divided  into  four  quarters.  In  each  of  the  three 
southern  quarters  there  were  nine  ancient  Hundreds,  otherwise 
called  Godordar ;  but  the  Northland  alone  contained  twelve  of  these 
districts.  We  have  already  alluded  to  the  priestly  character  of  the 
Godordsman  in  the  heathen  age.  After  the  introduction  of  Christi- 
anity, he  was  divested  of  his  sacerdotal  authority.  Sacrifices 
ceased.  The  Godord  became  a  parish;  and  a  church  was  built  in 
the  place  of  the  pagan  temple.  Bat  the  judicial  attributes  of  the 
Godordsman  remained  unimpaired ;  his  authority  in  his  own  hun- 
dred he  exercised  conjointly  with  a  court  of  twelve  men.  As  Lord 
of  the  Hundred,  he  had  a  seat  by  tenure,  if  we  may  so  express  our- 
selves, in  the  Laugrett.  The  Hundred,  or  Godord  itself,  descended 
to  the  heirs  of  the  Godordsman,  amongst  whom  it  was  partible; 
but  when  it  thus  divided  by  inheritance,  it  appears  that  the 
legislative  authority  was  exercised  by  one  heir,  in  the  name,  and 
with  the  consent  of  his  coparceners.  As  it  was  necessary  that  the 
quarters  should  be  each  represented  by  the  full  complement  of 
twelve  legislators,  three  additional  judges  were  "  taken  "  from  each 
southern  quarter,  and  associated  with  the  hereditary  Godordsman. 
Every  one  of  these  barons  of  the  Icelandic  parliament  was  to 
"take"  two  men  from  amongst  the  suitors  of  his  court  to  bear 
counsel  with  him.  The  "Graagas  Code"  from  whence  these  par- 
ticulars are  extracted,  by  the  help  of  Ericksen's  Danish  translation, 
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is  not  explicit  with  respect  to  the  mode  by  which  these  counsellors 
were  nominated.  But  there  is  every  reason  to  infer  that  they  were 
either  named  by  the  suitors  of  the  court  of  the  Godord,  or  that  the 
suitors  performed  the  duty  by  turns.  Minute  directions  are  given 
in  the  code  for  the  arrangement  of  the  benches  on  the  Hill  of  Pleas. 
Forty-eight  men  were  to  sit  upon  each  of  the  three  benches  which 
surrounded  its  summit ;  the  fourth,  in  the  centre,  was  destined  for 
the  bishops  and  the  lawmen.  In  this  court,  the  "men  of  Iceland 
"  are  to  reform  their  laws,  to  make  new  laws  if  they  will."  All 
agreements  for  the  reversal  of  outlawries  were  to  be  effected  in  the 
Laugrett,  as  well  as  all  other  concords  which  required  the  assent  of 
the  legislature.  Forty-eight  members  made  a  house;  they  stood 
up  when  they  voted;  and  every  one  present  was  bound  to  vote, 
to  say  yea  or  nay.  Questions  were  decided  by  plurality  of  votes. 
If  the  minority  consisted  of  any  number  greater  than  twelve,  then 
the  voters  on  each  side  swore  that  they  had  given  their  votes 
according  to  good  conscience.  This  barbarous  regulation,  unfit  for 
any  civilised  community,  would  hardly  bear  transplanting  out  of 
Iceland.  But  if  less  than  twelve  were  dissentient,  no  oath  was  re- 
quired from  the  majority,  and  the  question  was  carried  without 
that  solemn  sanction.  When  an  equal  division  took  place  upon 
questions  of  law,  that  side  prevailed  which  could  number  most 
lawmen ;  but  this  is  the  only  instance  in  which  any  of  the  members 
had  a  superior  or  casting  vote.  The  Laugrett,  after  the  island  was 
annexed  to  Norway,  merged  in  the  Althing.  In  this  court  there 
was  a  virtual  representation  without  election,  a  certain  number 
of  Bondes  attending  from  each  district  as  a  service,  and  in 
turns. 

Our  limits  do  not  allow  us  to  discuss  the  nature  of  the  Scandi- 
navian courts  and  juries  in  civil  cases.  But  for  the  purpose  of 
affording  some  illustration  of  our  Anglo-Saxon  jurisprudence,  we 
shall  conclude  this  division  of  the  subject  with  the  report  of  a  suit 
brought  in  the  Galuthing,  in  the  year  934,  between  Egil  and  Ber- 
gaunund,  the  husbands  of  the  two  daughters  and  coheiresses  of 
Biarn  the  son  of  Bryniolf,  a  rich  Norwegian  Bonde.  Egil  was  a 
wild  adventurer,  who  often  visited  the  court  of  Athelstane.  Biarn 
died  at  a  time  when  Egil  chanced  to  be  in  foreign  parts ;  and  Ber- 
gaunund,  availing  himself,  of  the  absence  of  his  brother-in-law, 
immediately  took  possession  of  all  the  land,  and  all  the  goods  and 
chattels  of  the  deceased  parent,  in  right  of  his  wife  Gunhilda. 
And  he  justified  this  act  of  violence,  by  asserting  that  Asgerda, 
her  sister  by  the  half  blood,  was  not  lawworthy,  and  that  she  was 
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-consequently  incapable  of  taking  any  share  of  her  father's  property 
by  inheritance  or  descent. 

A  folkmote  was  held  at  Guloe,  in  which  the  suit  was  to  be  de- 
cided by  thirty-six  Doomsmen,  called  from  the  three  hundreds  of 
Fyrdafylki,  Sgynafylki,  and  Hordafylki.  Erik  the  King  was  pre- 
sent at  the  court,  which  was  assembled  on  a  heath,  within  a  ring 
formed  by  hazel  wands  connected  by  ropes.  This  weak  barrier  was 
called  the  Ve-bond,  or  boundary  of  peace.  The  parties  attended, 
each  accompanied  by  a  numerous  train  of  angry  friends  and 
followers.  Egil  opened  the  pleadings,  by  stating,  that  Asgerda, 
the  daughter  of  Biarn,  was  one  of  his  legitimate  heirs. — "She  was 
'"  not  only  odalborn,"  he  exclaimed,  but  "nobly  born,  and  of  royal 
"  race."  Therefore  he  craved  that  the  Doomsmen  might  give  for 
doom,  that  she  was  entitled  to  half  the  inheritance  both  of  land 
and  fee.  Bergaunund  replied,  that  Gunhilda  was  born  of  Biarn, 
and  of  Olofa,  his  only  legitimate  wife. — "Thora,  the  mother  of  this 
'"  Asgerda,  as  I  will  prove  by  true  witnesses  before  the  Bang  and 
"  the  Queen  and  the  Doomsmen,  was  carried  off  by  force  from  the 
"  home  of  her  brother  Thorer.  A  second  time  she  was  forcibly 
"  taken  from  the  house  of  Bryniolf.  Thora  and  Biarn  then  left 
""  the  land  with  the  pirates,  and  she  was  waived  in  Norway.  And 
"  whilst  Biarn  and  she  were  both  under  outlawry,  they  begat  this 
"  maid  Asgerda.  You,  Doomsmen,  therefore,  do  I  ask  to  give  for 
"  doom,  that  the  whole  inheritance  appertaineth  unto  Gunhilda. 
"  And  further,  ye  must  give  for  doom  that  Asgerda  is  the  King's 
"  thrall,  since  she  was  begotten  when  her  father  and  her  mother 
"  were  both  the  King's  outlaws/' 

Arinbiorn,  the  cousin  of  Asgerda,  now  spake  in  her  defence,  and 
rebutted  this  allegation  of  illegitimacy  and  of  servitude.  His  father 
Thoris,  he  replied,  as  the  uncle  and  natural  guardian  of  Thora,  had 
afterwards  given  peace  to  Biarn.  And  one  of  the  stipulations  be- 
tween them  was,  that  the  child  Asgerda  should  take  her  full 
portion  of  the  inheritance;  and  the  King  himself  had  made  the 
parents  inlaws,  by  pardoning  the  outlawry;  consequently  she  had 
acquired  the  rights  of  legitimacy  and  of  freedom.  Arinbiorn  pro- 
duced his  suit  of  twelve  witnesses,  who  were  ready  to  record  the 
agreement  between  Thoris  and  Biarn.  They  had  all  heard  it ;  and 
they  prayed  the  king  and  the  doomsmen  to  swear  them  to  the 
truth. 

The  doomsmen  were  willing  to  administer  the  oath,  provided 
the  king  did  not  forbid  it.  Erik,  much  as  he  was  inclined  to 
favour  the  defendant,  was  yet  visited  by  some  compunctions  of 
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conscience.  He  answered,  that  he  might  neither  allow  nor  pro- 
hibit the  swearing  of  the  witnesses.  Gunhilda  the  Queen,  who 
advocated  the  pretensions  of  her  namesake,  was  not  thus  to  be 
restrained.  "This  is  a  mighty  marvel,  O  King,"  she  exclaimed, 
"  that  thou  dost  not  allow  the  stalwart  Egil  to  win  every  plea 
"  before  thee.  Wilt  thou  not  speak  against  him,  even  if  he  strive 
"  to  wrest  this  kingdom  from  thee?  Egil  shall  not  trample  upon 
"  our  friends.  He  shall  not  win  the  lands  of  Aunund  by  the  un- 
"  righteous  doom.  Alf — my  brother — where  art  thou  with  thy 
"  meisney? — Let  not  this  unrighteous  judgment  be  pronounced." 
Alf  and  his  men  obeyed.  They  rushed  into  the  assembly,  brake 
down  the  bond  of  peace,  and  dispersed  the  doomsmen ;  and  there 
was  great  turmoil  in  the  folkmote,  for  all  the  people  were  unarmed. 
"  Can  Bergaunund  hear  my  voice?  "  vociferated  Egil. — "I  do  hear 
"  thee." — "Then  I  challenge  thee  to  the  battle  trial.  Let  him  who 
"  bears  the  victory  in  the  fight,  win  the  land  and  the  gold;  and, 
"  if  thou  darest  not,  thou  shalt  be  every  man's  niding"  Erik, 
the  King,  answered,  "If  thou  art  so  eager  for  the  fight,  we  will 
"  give  thee  licence  now."  Egil  declined  the  duel  on  the  field  where 
his  adversary  was  supported  by  the  kingly  power;  and  he  and 
Arinbiorn  drew  slowly  off  together  with  their  friends  and  followers. 
But,  before  Egil  quitted  the  field  of  violated  justice,  he  pronounced 
aloud  the  solemn  ban — "Bear  witness  for  me,  thou  Arinbiorn,  and 
"  thou  Thorder,  and  all  ye  men  who  may  hear  my  words,  liegemen 
"  and  lawmen,  and  all  the  commonalty !  I  forbid  all  the  lands 
"  which  Biarn  Bryniolfson  held.  Let  them  be  not  sown  or  tilled. 
"  I  forbid  thee,  Bergaunund,  and  all  other  men,  indwellers  and 
"  outdwellers,  thanes  and  thewes. — And.  he  who  doth  so,  let  it  be 
"  avenged  upon  him  as  one  who  breaketh  the  law,  who  angers  the 
"  gods,  and  who  disturbs  the  peace  " ; — and  they  retired  indignantly 
to  their  vessels,  which  were  ready  to  receive  them  on  the  shore. 

We  have  given  this  hasty  and  unconnected  outline  of  Scandi- 
navian jurisprudence,  for  the  purpose  of  vouching  the  antiquity, 
and  explaining  the  notion  of  analogous  and  cognate  institutions 
in  this  country.  Spelman  has  well  observed,  that  the  Northern 
kingdoms  are  the  fields  "from  whence  so  many  roots  of  our  law 
"  have  of  old  been  taken  and  transplanted." — "I  wish,"  he  pro- 
ceeds, "that  some  worthy  lawyer  would  read  them  diligently,  and 
"  show  the  several  heads  from  whence  these  of  ours  are  taken. 
"  They,  beyond  seas,  are  not  only  diligent,  but  very  curious  in  this 
"  kind;  but  we  are  all  for  profit,  taking  what  we  find  at  market, 
"  without  inquiring  from  whence  it  came."  It  is  needless  to 
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enlarge  upon  the  elucidation  which  the  history  of  the  English  law 
receives  from  these  sources.  Nor  should  our  incurious  negligence, 
of  which  Spelman  has  complained,  lead  us  to  question  the  utility 
of  such  researches  into  its  origin.  Without  seeking  for  precedents 
in  the  Doombooks  of  Alfred  or  of  Ina,  the  spirit  of  Saxon  legis- 
lation may  often  afford  a  salutary  lesson  both  for  the  exposition 
und  renovation  of  our  modern  laws. 

We  have  seen  that  the  Hserred  was  the  primary  division  of  the 
land  amongst  the  Scandinavians.  The  Hundred  was  equally  the 
organic  germ  of  the  Anglo-Saxon  commonwealth.  It  was  governed 
in  the  assembly  or  moot,  which,  in  the  language  of  the  later  lawyers, 
was  called  either  the  Sheriff's  Leet,  or  Tournal.  Originally,  the  Leet 
of  the  Hundred  was  held  twelve  times  each  year.  Magna  Charta 
enacted  that  it  should  only  be  summoned  twice  within  that  period. 
The  indwellers  of  the  Hundred,  who  owed  suit  real  to  the  Leet, 
appeared  in  the  moot  by  their  judicial  representatives.  These  were 
the  Tithing-men,  the  Head-borgs,  the  Chief  pledges,  who  were 
respectively  accompanied  by  four  good  lawworthy  men,  belonging 
to  the  Friborgs,  which  deputed  themb.  The  Saxon  Custumal  of 
Henry  I.  also  notices  the  presence  of  the  parish  priest ;  and  it  seems 
to  intimate  that  the  lord  or  his  steward  might  supply  the  places  of 
the  reeve.  As  all  crimes  were  committed  against  the  peace  of  the 
people,  the  offender  who  was  untrue  to  his  Friborg  was  impeached 
or  accused  by  his  pledges  or  the  delegates  of  the  little  community 
which  answered  for  his  default.  To  use  the  technical  term  of  the 
law,  the  offence  was  presented  to  the  Leet  jury,  or  legislative  and 
judicial  branch  of  the  assembly. 

a  "The  style  of  the  Tourn  is,  Curia  Franciplegii  Domini  Regis  ten.  apud  L. 
*'  coram  Vice  Comite  in  Turno  quo  tali  die,  &c. ;  and  therefore,  in  some  books,  it  is 
*'  called  the  Leet  of  the  Tourn.  And  therefore,  when  the  Sheriff  styled  Turn. 
4t  Vicecom.  ten.  tali  die  apud  L.,  &c.  it  was  resolved  that  it  was  insufficient,  for 
*'  that  this  word  Tourn  is  but  the  perambulation  of  the  Sheriff;  but,  by  the  right 
"  style  of  the  Tourn  it  appeareth,  that  the  Tourn  and  the  Leet  have  but  one  style, 
*k  and  the  same  jurisdiction."  &th  Institut.  p.  72. 

b  This  will  appear  from  the  Sheriff's  precept  to  the  Bailiff  of  the  hundred,  by 
which  he  was  ordered,  "quod  proclamari  facias  Visum  Franciplegii  Domini  Regis 
"  apud  N.  tenendum  coram  me  in  torno  meo  tali  die,  &c.  Et  interim  venire  facias 
"  ad  tune  et  ibidem  viginti  quatuor  probos  et  legales  homines,  una  cum  quatuor 
"  hominibus  et  prsepositis  cujuslibet  villae  hundredi  prsedicti."  In  Clackclose 
hundred  (Norfolk),  "every  house  did  observe  its  course,  and  keep  its  turn  yearly, 
"  until  they  passed  through  their  respective  towns;  some  houses  finding  a  man  and 
"  a  half,  sometimes  two  houses  joined  in  finding  one  man."  This  was  a  virtual 
representation  of  the  Hundred,  and  is  not  without  analogy  to  the  right  of  voting 
annexed  to  burgage  tenements. 
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Ethelred  describes  this  tribunal  as  composed  of  the  twelve 
eldest  thanes  who  are  to  go  out  with  the  reeve,  and  to  swear  on 
the  halidome  that  they  will  neither  say  forth  respecting  the  inno- 
cent, nor  conceal  the  guiltya.  In  the  more  familiar  language  of 
Dalton  and  Crompton,  they  lose  their  antique  dignity;  yet  we 
recognise  them,  though  clad  in  the  russet  and  gray  of  the  English 
yeomen,  as  twelve  of  the  most  discreet  and  sufficient  freeholders 
of  the  hundred  whom  the  sheriff  is  directed  to  empanel  and 
swear.  The  jurisdiction  of  the  Anglo-Saxon  hundred  leet  appears 
to  have  extended  to  all  cases,  whether  civil,  criminal,  or  ecclesi- 
astical :  but  this  authority  was  gradually  restrained.  William  the 
Conqueror  forbade  the  attendance  of  the  Bishop  or  the  Arch- 
deacon ;  and  ordered,  that  pleas  of  the  Church  should  no  longer  be 
decided  there.  The  power  of  the  leet  was  again  abridged  by 
Magna  Charta.  Pleas  of  the  Crown  thenceforward  were  to  be  held 
no  longer  before  the  sheriff,  the  constable,  the  coroner,  or  any 
other  bailiff ;  and  the  authority  of  the  leet  was  afterwards  reduced 
to  a  shadow,  by  the  extension  of  the  powers  given  to  the  justices 
of  the  peace,  on  whom  its  duties  in  great  measure  devolved.  It 
was  the  peculiar  province  of  the  leet,  during  the  earlier  era  of  our 
legal  history,  to  repress  all  offences  against  the  public  peace,  and 
to  abate  all  nuisances  which  affected  the  public  convenience.  The 
leet-jury  inquired  into  the  defects  of  bridges  and  roads,  and  of  all 
impediments  to  the  free  course  and  navigation  of  the  waters.  The 
brewer  who  brewed  bad  ale,  the  butcher  who  sold  corrupt  victual, 
and  the  baxter  who  broke  the  assize,  were  placed  by  their  verdict 
in  the  pillory  and  in  the  tumbrel — the  common  barrator  was  sent 
to  prison — the  common  scold  was  silenced  in  the  ducking-stool — 
robbers,  thieves,  night-walkers,  vagabonds,  scandal-mongers, 
eavesdroppers,  talebearers,  and  leasing-makers,  received  the 
punishment  apportioned  to  their  deserts — and  the  imaginary 

»  These  correspond  to  the  twelve  men  of  the  Raffstnamnd  of  the  Swedish 
Haerred.  But  in  this  assembly,  the  tithiDg-men  are  absent;  and  all  criminal  pro- 
ceedings must  have  been  appeals  at  the  suit  of  individuals,  except  where  the 
Namndemen  could  make  presentments  of  their  own  personal  knowledge.  The 
Saxon  and  Swedish  oaths  bear  much  resemblance  to  each  other.  Ethelred  and  his 
Witan  enact,  "that  man  habbe  gemot  on  selcum  waspentace."  And  "gan  ut  tha 
"  yldestan  xii  thegnas  and  se  gerefa  mid  and  swerian  on  tham  haligdome  the 
"  heom  man  on  hand  sylle,  that  hig  nellan  nsenne  sacleasan  man  forsecgean  ne 
"  naenne  sacne  forhelan." 

The  Swedish  oath  is  in  nearly  the  same  language.  "Wii  bidiom  oss  swa  Gudh 
"  hielpa  och  the  helgadoma  wii  ahaldom,  at  wii  skulom  engin  then  sakan  gora  som 
"  saklos  er,  engin  och  then  saklosan  gora  som  saker  er." 
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offences  of  the  f orestaller,  the  monopolizer,  the  regrater,  the  usurer, 
the  witch,  the  sorcerer,  the  necromancer  and  the  wizard,  were 
visited  with  the  salutary  severity*  of  the  existing  laws.  All  au- 
thority required  for  good  rule  and  municipal  government  was 
vested  in  the  leet.  By  attending  to  the  powers  exercised  by  the 
good  men  of  the  leet- jury,  it  is  evident  that  they  are  to  be  con- 
sidered as  the  effective  magistrates  of  the  hundred.  Their  verdict 
was  a  sentence,  not  a  trial;  it  could  not  be  traversed;  and  it  was 
given  for  the  preservation  of  the  peace,  on  the  denunciation  of  the 
heads  and  representatives  of  the  friborgs.  In  addition  to  these 
powers  of  judicature,  the  leet-jurymen  possessed  a  legislative 
authority ;  they  enacted  by-laws,  which  bound  all  the  suitors  of  the 
leet ;  and,  lastly,  like  the  Gothic  Hserredznamnd,  they  elected  their 
chief  executive  magistrate,  the  alderman  or  reeve  of  the  hundred, 
who,  according  to  the  Anglo-Norman  phraseology,  was  afterwards 
termed  the  high  constable  or  bailiff a.  When  the  hundred  was 
held  by  a  lord,  he  appears  to  have  received  the  fines  and  amercia- 
ments  which  otherwise  would  have  belonged  to  the  king. 

The  vestiges,  or  rather  the  ruins  of  the  Court  Leet,  may  be 
traced  amongst  the  "old  Saxons  of  the  Continent."  According  to 
the  Speculum  Saxonicum,  the  Gaugrave  held  his  Gauding  or  Moot 
every  six  weeks.  To  this  court  all  the  tenants  within  the  Gau  owed 
suit  and  service.  Presentments  were  made  at  this  court  by  the 
Burmeysters  or  Bailiffs,  analogous  to  those  of  the  Court  Leet.  It 
was  their  duty  to  accuse  (rugen)  by  name,  all  who  neglected  to 
appear  at  the  court,  as  well  as  those  who  had  been  guilty  of  blood- 
shed and  assaults,  or  of  any  other  crimes  punishable  by  loss  of  life 
or  limb.  Charlemagne  tyrannized  over  the  Saxon  nation,  and  de- 
stroyed its  integrity  by  the  introduction  of  Frankish  colonies. 
The  feudality  of  the  Holy  Roman  Empire  afterwards  obliterated 
the  liberties  of  the  Estate  of  Landfolk,  in  most  of  the  countries 
included  within  its  pale;  yet  we  cannot  doubt  but  that  the  original 
constitution  of  the  old  Saxons  included  an  election  of  the  territorial 
municipality.  In  the  "Marches"  of  the  bishopric  of  Osnaburg, 
many  townships  elected  their  Holtzgraves  as  late  as  the  end  of  the 
eighteenth  century.  Churchmen  have  been  wrongfully  abused.  In 
the  feudal  ages  they  were  meeker  and  milder  than  the  temporal 
lords.  "It  is  good  to  live  beneath  the  crooked  staff,"  was  the  pro- 
verbial boast  of  the  subjects  of  the  prelates  of  the  empire,  whose 

a  This  power  was  afterwards  exercised  by  the  Justices  of  the  Peace.  In  Ireland, 
where  the  Grand  Juries  retain  many  of  the  old  Common  law  powers,  the  con- 
stables are  still  elected  by  them. 


208     Courts  of  the  Ancient  English  Common  Law — 

peaceful  insignia  proved  unable  to  defend  them  against  the  de- 
vouring spirit  of  military  aggression.  Hence,  it  is  principally  in 
the  Ecclesiastical  States  that  w*e  find  the  last  gleams  of  Teutonic 
liberty.  In  the  States  of  the  abbey  of  Corbey1  the  Wruge-Gericht 
retained  its  resemblance  to  our  Anglo-Saxon  institutions.  The 
court  was  also  held  in  the  same  manner  in  some  other  neighbouring 
tracts,  the  names  whereof  are  not  stated  by  the  learned  Justus 
Georgius  Schottelius2,  from  whom  we  borrow  our  information.  A 
Wruge-Gericht  was  summoned  but  once  in  each  year ;  and,  according 
to  custom,  it  was  held  in  the  open  air.  All  the  tenants  who  owed 
suit  and  service  were  bound  to  attend,  each  man  bearing  his  best 
weapon  and  his  lanthorn.  Why  the  lanthorn  was  required  does 
not  sufficiently  appear.  Justus  Georgius  Schottelius  seems  to  sup- 
pose, that  it  was  produced  to  the  court  in  order  to  testify  that  each 
housekeeper  had  provided  with  sufficient  care  against  accidents 
by  fire.  But  we  would  rather  conjecture  that  it  was  borne  in  con- 
formity with  some  ancient  rule  relating  to  the  military  discipline 
of  the  weaponschaw.  The  commissioners  or  stewards  of  the  Lord 
assisted  at  the  court;  but  the  real  president  of  the  assembly  was 
the  Richter  or  judge  chosen  from  amongst  the  landsfolk.  After 
a  singular  dialogue  had  been  holden,  in  which  the  judge  received 
a  charge  from  the  seignorial  procurator,  he  proceeded  to  fence  the 
court  "in  the  name  of  God  and  the  Suzerain."  "Right  do  I  bid  ye, 
"unrighteousness  I  forbid  ye — once — twice — thrice"; — and  he 
warned  the  suitors  against  evil  speech  and  evil  deeds.  Two 
tenants,  called  the  Urtheilstrager,  the  bearers  of  the  ordeal,  were 
associated  with  the  procurator,  who  read  the  roll  containing  the 
returns  of  all  offences  cognisable  by  the  court,  and  which  had  been 
committed  within  the  year.  The  roll  was  read  by  the  procurator 
to  the  twelve  "Urtheilsfinder,"  who  were  chosen  from  amongst  the 
oldest  and  most  respected  of  the  tenants.  Upon  each  "Wroge"  or 
accusation,  the  Twelve  pronounced  judgment.  Unanimity  was  re- 
quired. On  slighter  offences,  the  sentence  was  immediately  re- 
corded by  the  judge.  But  if  the  charge  was  grave,  or  attended  with 
any  extraordinary  circumstances,  the  offender  was  declared  to  be 
in  the  lord's  mercy;  and  the  seignorial  officers  considered  of  the 
sentence  in  the  course  of  the  afternoon.  Those  who  had  failed  to 
attend  the  court  were  also  declared  "in  mercy."  The  court  pro- 
ceeded to  judgment  simply  upon  the  denunciation.  The  defendant 
was  not  legally  allowed  to  be  heard  in  his  defence.  By  abuse,  as 
Schottelius  says,  he  might  purchase  that  privilege;  but  he  paid  a 
fine  to  the  judge  for  permission. 
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We  have  hitherto  spoken  of  the  leet  of  the  hundred ;  but  there 
were  certain  districts  locally  included  within  the  hundred,  which 
nevertheless  constituted  independent  bodies  politic.  The  burgesses, 
the  tenants,  the  resiants  of  the  king's  burghs  and  manors  in 
ancient  demesnes,  owed  neither  suit  nor  service  to  the  hundred 
leet1.  They  attended  at  their  own  leet,  which  differed  in  no 
essential  respect  from  the  leet  of  the  hundred.  The  principle  of 
frankpledge  required,  that  each  friborg  should  appear  by  its 
head  as  its  representative;  and,  consequently,  the  jurymen  of  the 
leet  of  the  burgh  or  manor  are  usually  described  under  the  style 
of  the  twelve  chief  pledges.  The  legislative  and  remedial  assembly 
of  the  burgh  or  manor  was  constituted  by  the  meeting  of  the  heads 
of  its  component  parts.  The  Portreeve,  Constable,  Head-borg, 
Bailiff,  or  other  the  chief  executive  magistrate,  was  elected  or  pre- 
sented by  the  Leet-Jury.  Offences  against  the  law  were  repressed 
by  their  summary  presentments.  They  who  were  answerable  to 
the  community  for  the  breach  of  the  peace  punished  the  crime. 
Responsibility  and  authority  were  conjoined.  In  their  legislative 
capacity  they  bound  their  fellow-townsmen,  by  making  By-laws  in 
the  manner  which  we  have  before  mentioned. 

Giles  Jacob,  the  blunderbuss  of  law,  "the  methodically  learned 
"  John  Kitchin2  of  Gray's  Inn,  Esquire  and  double  reader,"  and 
very  many  other  worthy  compilers  of  the  same  kith  and  kin,  have 
furnished  a  full  account  of  the  nature  and  duties  of  the  Leet ;  but  the 
functions  of  this  tribunal  have  been  unaccountably  forgotten  by 
our  historians  in  general,  who  seem  to  be  all  ignorant  of  its  existence. 
None  of  them  at  least  have  noticed  the  inferences  which  are  to  be 
drawn  from  its  powers  and  authority  as  exercised  in  "boroughs  by 
"prescription."  Hume  informs  his  readers,  that  "the  greatest 
"  boroughs  were,  at  the  time  of  the  Conquest,  scarcely  more  than 
"country  villages;  and  that  the  inhabitants  lived  in  entire  de- 
"  pendence  on  the  King  or  great  Lords,  and  were  of  a  situation 
"  little  better  than  servile.  They  were  not  then  so  much  as  incor- 
"  porated;  they  formed  no  community;  were  not  regarded  as  a  body 
"  politic;  and,  being  really  nothing  but  a  number  of  low  dependent 
"  tradesmen,  living  together  without  any  particular  civil  tie  in  neigh- 
"  bourhood  together,  they  were  incapable  of  being  represented  in  the 
"  States  of  the  kingdom.  Even  in  France,  a  country  which  made 
"  more  early  advances  in  arts  and  civility  than  England,  the  first 
"  corporation  is  sixty  years  posterior  to  the  Conquest,  under  the 
"  Duke  of  Normandy ;  And  the  erecting  of  these  communities  was 
"  an  invention  of  Lewis  the  Gross,  in  order  to  free  the  people  from 
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"  slavery  under  the  Lords,  and  to  give  them  protection  by  means 
"  of  certain  privileges,  and  a  separate  jurisdiction.  An  ancient 
"  French  writer  calls  them  a  new  and  wicked  device  to  procure 
"  liberty  to  slaves,  and  encourage  them  in  shaking  off  the  dominion 
"  of  their  masters.  The  famous  charter,  as  it  is  called,  of  the  Con- 
"  queror  to  the  City  of  London,  though  granted  at  a  time  when  he 
"  assumed  the  appearance  of  gentleness  and  amity,  is  nothing  but 
"  a  letter  of  protection,  and  a  declaration  that  the  citizens  should 
"  not  be  treated  as  slaves."  Hume  borrowed  most  of  his  opinions 
from  Brady.  That  perverse,  though  acute  and  learned  writer, 
maintained,  "that  whoever  would  peruse  his  treatise,  would  con- 
"  fess  that  the  English  burghs  had  nothing  of  the  greatness  and 
"  authority  they  boast  of,  but  from  the  bounty  of  our  ancient 
"  Kings  and  their  successors,  notwithstanding  any  other  confirma- 
"  tions  or  acquired  rights  they  may  allege;  and  acknowledge,  that 
"  prescription  and  pretended  immemorial  customs  or  usages  avail 
"  not,  when  there  are  charters  or  other  records  which  show,  that 
"  in  this  case  (of  what  weight  soever  they  may  be  in  any  other) 
"  they  are  mere  conjectures,  words  of  course,  and  popular  asser- 
"  tions  of  such  men  as  either  know  not  how,  or  would,  or  for  their 
"  more  gainful  employments  could  not,  look  into  these  great  monu- 
"  ments  of  antiquity  and  discoverers  of  truth."  And,  proceeding 
in  the  same  strain,  he  adds,  "It  is  easy  for  any  man  to  observe, 
"  that,  in  the  Saxon  times,  the  burgesses  made  but  a  small  figure  in 
"  the  nation.  The  burghs  were  not  distinct  commonwealths  or 
"  governments,  nor  the  burgesses  statesmen,  or  people  of  much 
"  interest,  whatsoever  some  popular  or  factious  writers,  who 
"  scribble  by  rote,  and  according  to  their  own  fancies,  have  de- 
"  livered  to  the  contrary."  It  will  excite  but  little  surprise,  that 
such  language  should  have  been  held  at  a  period  when  James  had 
cancelled  the  charters  of  London,  and  was  labouring  to  disfranchise 
all  the  corporations  in  the  kingdom.  Brady  was  pleading  in  defence 
of  the  antipopular  side  of  the  question.  He  managed  the  cause 
with  address;  and  Hume  and  others  have  too  readily  assented  to 
his  propositions.  The  amount  of  interest  possessed  by  the  boroughs 
in  the  State  undoubtedly  fluctuated;  but  it  has  always  borne  a 
due  proportion  to  the  relative  influence  of  the  other  classes  of  the 
community.  Fitz-Ailwyn  carved  his  peacock ; — Sir  John  Barnard 
supped  his  custard ; — and  the  present  worthy  occupant  of  the  City 
Chair  plunges  in  the  nectar  and  ambrosia  of  callipash  and  callipee. 
The  Portreeve  trotted  on  his  courser; — My  Lord  Mayor  rides  in  a 
fine  gilt  coach. — In  the  course  of  time,  the  dignity  of  the  Chief 
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Magistrate  of  the  City  of  London  has  much  changed  its  garb ;  but 
we  may  be  certain,  that  he  always  enjoyed  great  rank,  worship 
and  honour. 

A  fruitful  source  of  error,  in  all  historical  enquiries,  is  found  in 
the  translation  of  ancient  terms  by  modern  ideas.  We  imagine 
that  a  towna,  according  to  the  import  of  its  name,  must  consist  of 
houses,  built  side  by  side,  and  standing  in  streets,  rows,  or  lanes. 
But  the  primeval  town  was  a  tract  of  land  enjoyed  by  a  com- 
munity ;  and  it  mattered  little  whether  the  dwellings  were  placed 
side  by  side,  or  disposed  up  and  down  the  township.  Nay,  a  town 
may  be  a  very  good  town  according  to  the  old  law,  though  not  a 
house  remains  standing.  It  is  equally  erroneous  to  consider,  with 
Hume,  that  trade  formed  the  characteristic  of  the  burgess.  He 
may  have  cheapened  and  chaffered,  and  bought  and  sold;  but,  in 
his  primitive  occupation,  he  was  a  tiller  of  land;  but  it  was  the 
land,  the  burgage,  which  gave  him  his  qualification. 

Wherever  a  leet  existed,  the  suitors  and  the  jury  formed  a 
complete  and  independent  body  politic.  Upland  towns,  possessing 
no  leets,  and  appearing  by  their  reeves  and  four  men  at  the  leet 
of  the  hundred,  formed  a  component  part  of  the  body  politic  of 
the  hundred.  Boroughs,  towns  and  manors  in  ancient  demesne, 
as  governed  by  their  leets,  formed  communities  in  their  own  right ; 
they  possessed  every  character  which  our  later  law  books  assign 
to  corporations ;  and  no  essential  difference  can  be  pointed  out  in 
their  privileges.  The  ancient  borough,  and  the  manor  in  ancient 
demesne,  were  alike  severed  from  the  body  of  the  shire.  The  tenant 
of  the  manor,  and  the  burgess  of  the  borough,  were  alike  exempted 
from  tolls  and  dues ;  and  the  villein  who  dwelt  for  a  year  and  a  day 
within  the  mere  stones  of  the  manor  was  as  privileged  in  the 
enjoyment  of  his  freedom  as  if  he  had  been  protected  by  the  walls 
of  the  city.  Madox  says,  that  "a  town  not  corporated  might  be  a 
"  community  having  perpetual  succession,  as  well  as  a  corporate 
"  town."  This  is  fully  shown  by  the  muniments  which  he  has 
collected;  but  they  prove  more.  They  prove  that  none  of  the 
ancient  communities  having  perpetual  succession  were  corpora- 

a  In  Ireland,  the  word  town  retains  its  real  sense;  and,  as  Miss  Edgeworth 
informs  us,  English  visitors  are  often  much  perplexed  by  its  application;  and  it 
was  probably  in  use  amongst  the  Belgic  Britons  x  before  the  Saxon  invasion.  Ton, 
in  the  ancient  British  language,  is  still  applied  to  a  large  tract  of  pasture  land.  The 
Gothic  By  is  an  equivalent  term,  perhaps,  of  somewhat  wider  import.  Hence  the 
law  of  the  town  is  caDed  the  Bylag,  or  By-law — an  expression  of  such  remote 
antiquity,  that  we  find  it  applied  by  Jornandes2  to  the  laws  of  Diceneus. 
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tions,  according  to  the  modern  acceptation.  We  find  grants  from 
the  king  and  his  heirs,  to  his  "probi  homines"  and  their  heirs,  to 
his  lieges  and  their  heirs;  but  no  words  of  incorporation.  The 
expression  "body  corporate,"  indeed,  is  quite  a  novelty;  it  came 
into  use  in  the  reign  of  Henry  VI.  The  charter  of  the  king  was 
not  required  to  give  coherence  to  the  body  politic,  though  he  might 
protect  it  and  add  to  its  stability.  It  is  a  cavil  to  assert,  with 
Hume  and  Brady,  that  the  well-known  rescript  of  King  William 
to  the  City  of  London  "is  a  mere  instrument  of  protection,  rather 
"  than  a  charter."  His  authority  was  not  needed  to  unite  the 
burgesses  into  a  community.  All  his  subjects  were  already  united 
in  their  several  communities  or  leets  by  the  bonds  of  the  common 
law.  And  the  same  style  was  employed,  whether  the  king  was 
making  a  pact  with  the  inhabitants  of  the  burgh,  the  shire,  or  the 
kingdom. 

"It  is  to  wit,"  Littleton  saith,  "that  the  ancient  towns,  called 
"  boroughs,  ,be  the  most  ancient  towns  that  be  within  England; 
"  for  the  towns  that  now  be  cities  or  counties,  in  old  times  were 
"  boroughs,  and  called  boroughs."  No  rational  doubt  can  be  enter- 
tained that  the  ancient  leets  were  equivalent  in  all  respects  to 
corporate  jurisdictions.  Corporations,  and  their  powers,  have  been 
superinduced  upon  the  leet.  The  Saxon  frankpledge  exists  be- 
neath the  charters  of  the  Houses  of  York  and  Lancaster.  The 
magistrates  of  all  corporate  towns  were  originally  the  members  of 
the  leet  jury,  though  they  had  received  new  names,  and  have  been 
invested  with  greater  authority.  Hence  we  usually  find  twelve,  or 
sixteen,  or  twenty-four  jurats,  and  capital  burgesses,  who  have 
taken  the  places  of  the  jurymen  and  capital  pledges  of  the  common 
law  leet  courts.  In  some  corporations,  the  common  law  election 
of  the  chief  magistrate  is  yet  imitated.  At  Yarmouth,  the  Mayor 
is  elected  by  an  inquest,  or  jury  of  twelve,  who  are  enclosed  without 
meat  or  drink,  fire  or  candle,  until  nine  have  agreed  upon  a  present- 
ment. The  Bailiffs  of  Bridgenorth  are  chosen  by  the  verdict  of  a 
jury  of  fourteen  out  of  the  twenty-four  Aldermen.  More  instances 
might  possibly  be  discovered  in  the  rolls  and  records  of  our  towns 
and  boroughs,  which,  as  yet,  have  been  wholly  neglected  by  our 
constitutional  writers,  though  they  afford  the  principal  materials 
for  composing  a  history  of  the  Constitution. 

It  has  been  usual  to  deny  the  existence  of  any  effective  munici- 
pal government  in  the  Burghs  of  the  Anglo-Saxon  age.  Domesday 
is  consulted ;  and  Domesday  contains  no  positive  evidence  that  the- 
burghs  possessed  an  internal  and  popular  magistracy.  But  we  have 
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no  reason  to  expect  any  notice  of  such  municipal  powers  in  that 
great  record.  The  authority  of  the  leet  jury  was  a  common  law 
right, — appurtenant  to  all  the  king's  burghs  and  towns  and 
manors,  not  being  parcel  of  the  shire.  The  leet  jury  was  not  a 
peculiar  or  special  privilege  or  immunity;  or  which  affected  the 
general  prerogatives  of  the  king,  or  the  duties  of  the  people. 
Domesday  does  not  notice  the  hundred  court,  or  the  county 
court,  because  it  was  unnecessary  to  inform  the  king,  or  his 
justiciaries,  of  the  existence  of  the  tribunals  which  were  in  con- 
stant action  throughout  all  the  land.  It  was  equally  unnecessary 
to  make  a  return  of  the  leets,  which  they  knew  to  be  inherent  in 
every  burgh.  Where  any  special  municipal  jurisdiction  existed,  as 
in  Chester,  Stamford,  and  Lincoln,  then  it  became  necessary  that 
the  franchise  should  be  recorded.  The  twelve  Laghmen  in  the  two 
latter  burghs  were  probably  hereditary  Aldermen.  In  London, 
and  in  Canterbury,  aldermen  occasionally  held  their  sokes  by  in- 
heritance. The  negative  evidence  extorted  out  of  Domesday  has, 
therefore,  little  weight ;  but  it  will  perhaps  be  answered,  that  we 
have  direct  evidence  that  the  right  of  electing  magistrates  resulted 
from  royal  concessions.  The  charters  of  London  will  be  quoted  by 
which  King  Richard  and  King  John  permit  the  citizens  of  London 
to  elect  their  Mayor.  But  a  very  slight  consideration  will  show, 
that  this  proof  ought  to  be  expunged  from  the  argument.  During 
the  middle  ages,  it  was  the  invariable  style  of  all  charters,  ordin- 
ances and  statutes,  to  ratify  existing  rights  by  expressions  im- 
porting that  a  new  grant  had  been  made;  to  confirm  existing 
institutions  by  words  which  seem  to  imply  that  they  were  then 
newly  created;  to  declare  the  existing  law  in  terms  which  appear 
equivalent  to  a  new  enactment.  This  is  so  well  known,  that  it  will 
be  sufficient  to  remind  our  readers  of  the  fact.  Therefore  it  may  be 
assumed,  that  the  Portreeves,  or  Bailiffs  of  London,  were  elected 
or  presented  before  the  confirmatory  charters  were  sealed.  It 
would  be  somewhat  singular  indeed,  if  the  metropolis  had  been 
deprived  of  a  right  which  Bramber,  and  Honiton,  and  Cocker- 
mouth,  have  exercised  from  time  immemorial  in  their  common  law 
Courts,  in  Courts  which  are  coeval  with  the  Constitution. 

London,  as  far  as  our  annals  reach,  possessed  a  magistracy 
whose  functions  were  more  ministerial  than  those  attributed  to 
the  leet  juries.  The  same  remark  may  be  applied  to  some  of  our 
large  towns  and  cities.  The  Courts  of  Aldermen,  in  these  instances, 
throw  additional  light  upon  the  common  law  origin  of  corporate 
jurisdictions ;  and  confirm  the  supposition,  that  all  corporate  magis- 
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trates  are  superinduced  upon  the  leet.  Had  London  been  equiva- 
lent to  a  single  hundred,  the  city  would  have  had  one  judicial  and 
administrative  officer  for  its  President.  But  my  Lord  Coke  justly 
observes,  every  ward  in  London  is  as  a  hundred  in  a  shire,  and 
every  parish  in  the  ward  is  as  a  vill  in  the  hundred ;  consequently 
every  ward  had,  and  yet  has,  its  own  leet  jury.  In  some  other 
towns,  we  can  mark  the  year  when  the  common  law  leets  were 
changed  into  as  many  wards  under  corporate  officers.  The  ward- 
mote  corresponds  with  the  hundred  gemote,  and  the  ward  inquest 
with  the  leet  of  the  hundred.  Each  ward  elected  its  alderman, 
who  held  office  for  one  year;  and  these  aldermen,  when  congre- 
gated together,  formed  the  executive  and  legislative  tribunal  of 
the  city.  The  wards  concurred  individually  in  the  choice  of  the 
mayor;  the  elections  were  made  "per  commune  consilium"; — of 
the  mayor  and  aldermen,  "per  assensum  duodecim  proborum 
"  hominum  singularum  wardarum."  The  aldermen  were  chosen 
by  the  same  bodies;  and  the  "probi  homines"  were  equally  the 
electors  of  the  commons,  two  of  whom  originally  appeared  for 
each  ward.  We  cannot  positively  affirm  that  these  bodies  of  twelve 
men  were  the  leet  juries  of  the  wards;  but  we  believe  that  they 
were.  Their  relation  to  the  Gothic  Namnd  is  sufficiently  apparent; 
and  we  shall  hereafter  see  the  analogy  between  the  election  of  the 
Common  Council  of  the  wards  or  leets  of  the  city,  and  the  Great 
Council  of  the  kingdom. 

When  the  leet  lost  its  authority,  another  jurisdiction  arose  in 
its  stead,  new  in  its  form  and  appearance,  but  constitutional  in  its 
spirit.  Corporations  were  erected  in  every  considerable  borough. 
The  people  were  advancing  in  prosperity  and  opulence.  Our 
English  kings,  therefore,  renovated  the  powers  of  the  popular 
aristocracy,  the  elective  magistracy  of  the  burgh.  Municipal  magis- 
trates assimilated  themselves  to  Justices  of  the  Peace;  and  the 
entire  system  of  municipal  administration  necessarily  took  a  new 
form.  However,  there  are  still  several  great  towns  which  did  not 
obtain  charters  of  incorporation.  These,  therefore,  have  no  other 
local  magistracy,  in  the  strict  sense  of  the  word,  except  the  court 
leet  and  its  common  law  officers.  Westminster  and  Manchester 
may  be  instanced  where  the  want  of  a  corporation  is  supplied  by 
stipendiary  magistrates.  Experience,  we  think,  has  shown,  that 
the  constitutional  system  of  replacing  the  leet  by  a  corporate 
jurisdiction  is  the  best.  Corporations  become  full  of  ugly  vices, 
which  nestle  in  the  warm  scarlet  gowns,  and  cling  to  the  glittering 
golden  chains.  We  know  it.  But,  with  all  their  jobbing  and  cor- 
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ruption — all  their  hot  and  cold  fits  of  loyalty  and  disloyalty — all 
their  alternations  of  faction  and  servility — all  their  petty  spirit 
and  oligarchical  pride — they  are  yet  productive  of  great  benefit  to 
the  State.  They  keep  men  in  activity  who  would  otherwise  do 
mischief,  or  do  nothing.  If  we  had  no  corporations,  the  great  towns 
would  have  no  municipal  government  at  all,  except  a  stipendiary 
bench ;  and  any  stimulus  is  better  than  the  expectation  of  receiving 
so  many  pounds,  shillings  and  pence,  at  the  end  of  the  quarter. 
Experience  has  shown  that  the  country  squire  cannot  be  induced 
to  leave  the  poacher  at  rest,  and  to  sit  day  after  day  in  a  town-hall 
issuing  warrants  for  petty  larceny.  But  the  alderman  will  under- 
take the  task  with  gladness;  he  is  repaid  by  the  pleasures  of 
sovereignty,  which  enable  him  now  and  then  to  help  his  friends — 
or  now  and  then  to  plague  them — but  all  in  a  lawful  way.  Vanity 
teaches  him  to  flog  the  sturdy  beggar,  and  to  boil  soup  and  provide 
blankets  for  the  starving  workmen.  Avarice  whispers,  that  if  he 
is  obedient  to  the  requisition,  his  son  Tom  will  be  sure  of  his 
election  for  the  Chamberlainship.  Moral  failings  become  purified 
in  action  into  public  benefits.  As  long  as  the  business  of  the  world 
must  be  done  by  the  men  and  women  who  live  in  it,  it  is  quite  idle 
to  complain  of  the  coarseness  of  the  machinery. 

The  leet  could  only  take  cognisance  of  offences  committed 
within  its  jurisdiction;  nor  does  it  appear  that  its  officers  could 
follow  an  offender  into  a  foreign  visne.  Still  less  could  it  afford  a 
competent  remedy  against  the  oppressions  of  the  people.  For 
these  purposes  the  leets  resolved  themselves  into  the  shiremoot, 
an  assembly  which,  like  the  leet  of  the  hundred,  was  formed  by 
a  virtual  representative  of  the  people.  Its  members  are  enumerated 
in  the  Custumal  of  Henry  I. — "Intersint  autem  Episcopi,  Comites, 
"  Vicedomini,  Vicarii,Centenarii,  Aldermanni,Praefecti,  Praepositi, 
"  Barones,  Vavasores,  Tungrevii,  et  ceteri  terrarum  Domini, 
"  diligenter  intendentes,  ne  malorum  impunitas,  aut  gravionum 
"  pra vitas,  vel  judicum  subversio  solita  miseros  laceratione  con- 
"  ficiant." 

The  aldermen  had  been  elected  by  their  juries ;  and,  as  in  the 
hundred,  the  upland  towns  were  represented  by  the  four  men  and 
the  reeve,  or  by  the  lord  within  those  friborg  their  resiants  were 
included.  "  Si  quis  baronum  Regis  vel  aliorum  comitatui  secundum 
"  legem  interfuerit,  totam  terram  quam  illic  in  dominio  suo  habet 
"  acquietare  poterit.  Eodem  modo  est  si  dapifer  ejus  legitime 
"  fuerit.  Si  uterque  necessario  desit,  Praepositus  et  Sacerdos,  et 
"  quatuorde  melioribus  villae  assint.  pro  omnibus  qui  nominatim 
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"  non  erunt  ad  placitum  submoniti."  The  earls,  barons  and  vava- 
sors, lords  of  land,  were  called  in  their  own  right;  the  church  was 
represented  by  the  bishop  of  the  diocese,  and  Jby  the  parochial 
clergy;  and  all  were  required  to  be  diligently  attending,  "lest  that 
"  the  lewdness  of  offenders,  the  misdemeanour  of  the  sheriffs,  and 
"  the  ordinary  corruption  of  judges,  make  a  miserable  spoil  of  the 
"  people." 

After  the  Curia  Regis  had  established  its  authority,  the  remedial 
jurisdiction  of  the  Shire-moot  continued  in  abeyance  when  held  as 
the  County  Court  before  the  sheriff.  But  when  convened  before 
the  king's  Justices  Itinerant,  all  its  Saxon  dignity  seems  to  have 
been  revived.  The  proceedings  of  the  Court  of  the  Justice  in  Eyre 
are  such  as  to  justify  the  assertion,  that  it  was,  in  effect,  nearly  the 
same  with  the  Saxon  shire-moot.  All  the  suitors  attended  who  are 
named  in  the  Custumal  of  Henry  I.,  and  they  were  to  perform  the 
duties  which  the  Custumal  enjoins.  Few  of  the  records  of  the  pro- 
ceedings before  the  Justices  Itinerant  now  exist ;  and  none  of  them 
have  been  printed1.  For  the  purpose  of  elucidating  this  portion  of 
our  polity  and  jurisprudence  a  few  passages  may  be  extracted 
from  the  records  of  the  Eyre  of  Northampton,  held  on  Monday 
next  after  the  morrow  of  All  Souls,  in  the  third  year  of  the  reign  of 
Edward  III.,  before  Sir  Jeffry  L'Escrop,  Lambert  de  Trikingham, 
John  de  Cambridge,  John  Randolph,  and  John  de  Radenhalea.  All 
the  justices  and  great  men  of  the  county,  and  all  those  who 
appeared  on  behalf  of  the  Commons,  according  to  the  summons  of 
the  Eyre,  being  assembled,  Sir  Jeffry  L'Escrop  opened  the  session 
by  the  following  address.  "Archbishops,  Bishops,  Abbots,  Priors, 
"  Earls,  Barons,  and  all  you  others  who  here  are  come  by  cause  of 
"  this  Eyre, — hearken  unto  the  commands  of  our  Lord  the  King." 

The  commissions  were  read ;  and  the  Chief  Justice  then  ordered 
the  sheriff  to  return  the  writ  of  common  summons.  This  was  a 
writ,  by  which  he  was  ordered  to  summon  "  Omnes  Archiepiscopos, 
"  Episcopos,  Abbates,  Priores,  Comites,  Barones,  Milites,  et  omnes 
"  libere  tenentes  in  comitatu  tuo,  et  de  qualibet  villa  quatuor 
"  legales  homines  et  praepositum,  et  de  quolibet  burgo  duodecim 
"  legales  burgenses  per  totam  ballivam  tuam,  et  omnes  qui  coram 
"  Justiciary's  Itinerantibus  venire  solent  et  debent" — who  were 
to  be  at  Northampton  before  the  Justices  on  the  day  therein 

a  The  MS.  which  we  use  formerly  belonged  to  Sir  Matthew  Hale,  and  is  now  in 
Lincoln's  Inn  Library  (No.  72).  The  entries  are  partly  in  Latin  and  partly  in 
French;  and  they  are  more  in  the  style  of  a  Parliamentary  roll  than  of  a  judicial 
record. 
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named.  To  this  clause,  which  designates  the  branches  of  the 
Oourt,  the  following  is  added,  which  explains  the  purposes  for 
which  it  was  assembled — "Precipimus  etiam  tibi  quod  publice 
"  proclamari  facias,  quod  omnes  conquerentes  seu  conqueri 
•"  volentes,  tarn  de  ballivis  et  ministris  nostris  quam  de  ballivis  et 
"  ministris  aliorum,  et  aliis  quibuscunque,  veniant  coram  prsefatis 
'"  fidelibus  nostris,  and  prsefatum  diem  et  locum,  ad  querimonias 
'"  ibidem  ostendendas,  et  aliquot  competentes  emendas  inde  re- 
"  cipiendas,  secundum  legem  et  consuetudinem  regni  nostri,  juxta 
"  ordinationes  inde  factas,  et  juxta  tenorem  statutorum  nos- 
'"  trorum,  et  juxta  articulos  per  nos  eisdem  fidelibus  inde  traditos 
"  et  injunctos."  The  return  of  the  sheriff  followed.  It  stated, 
that  he  had  made  the  proclamations  as  required  by  the  writ.  He 
then  delivered  to  the  Justices  his  rolls,  containing  the  names  of 
the  Sheriffs  and  Coroners,  who  had  served  since  last  Eyre — "et 
'*'  omnia  nomina  magnatum,  videlicet  Episcoporum,  Abbatum, 
""  Priorum,  Comitum  et  Baronum,  in  una  cedula  per  se — Et  omnia 
"  nomina  libere  tenentium  de  toto  comitatu,  videlicet  de  quolibet 
"  hundredo  per  se — Et  omnia  nomina  ballivorum  hundredorum." 
The  Court  having  been  thus  formed,  the  Chief  Justice,  as  a  token 
of  his  supremacy,  required  the  sheriff,  and  all  the  bailiffs,  to  deliver 
up  their  wands  of  office  which,  however,  he  immediately  restored 
to  them.  He  then  delivered  the  following  charge.  We  transcribe 
the  speech,  as  affording  a  lively  illustration  of  the  manners  of  the 
times,  and  their  grievances. 

"Beaux  Seigneurs,  les  uns  de  vous  qu'estes  cy  venutz,  savez  la 
*'  cause  pourquoi  cest  Eyre  est  ordeignee,  et  plusieurs  nenny. — Al 
*'  Parlement  tenu  a  Northampton,  plaintes  vindrent  a  nostre 
"  Seigneur  le  Roy,  de  toutes  costes  du  Roiaulme,  que  le  peuple 
"  fust  si  malement  demeignee  par  tous  oppressions  de  grands,  et 
"  par  extorcions  de  meyntenours,  duresces  de  bailiffs,  et  homicides 
"  et  larcines,  faitz  par  toutes  parties  en  le  Roiaulme;  de  quoi 
"  plusieurs  de  toutes  parties  qui  se  sentirent  greves  prierent  de  ceo 
*'  aide  et  remede.  Les  plaintes  oyz,  le  Roy  et  le  Grands  a  ceo 
"  Parlement  esteauntz,  par  commune  assent  ordenerent  en  tous 
"  parts  en  le  Roiaulme,  en  chascune  countee,  Gardiens  de  la  paix, 
"  pour  tiels  torts,  trespas,  homicides  et  felonies  redresser.  Nent 
"  aresteaunt  la  dite  ordeignaunce,  al  conseil  le  Roy  tenu  a  Wynde- 
"  sore,  ou  assembles  furent  tous  les  Grands  de  la  terre,  les 
"  plaintes  de  tous  parties  vindrent  al  Roy  des  meffaits  avandictz, 
"  plus  estreytement  que  avant  ne  fesoient,  priauntz  des  meffaits 
"  remede.  Pour  quoi  le  Roy  pria  a  tous  ceux  qui  illoeques  furent 
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"  assembles,  que  eux  ordeignerent  voye.  comment  la  paix  de  sa 
"  terre  poet  mieux  estre  saulvee  et  gardee,  et  comment  tiels 
"  meffaits,  en  nule  maniere  purreient  estre  redrescez,  entres  les- 
"  qeux  cestes  choses  furent  parlez  et  debatuz.  Et  monstre  fut 
"  illoeques  que  la  paix  ne  fust  mie  gardee  ne  maintenu  comme 
"  avant  eel  temps  avoit  este,  en  temps  d'autres  Roys.  Pour  ceor 
"  que  en  temps  des  progenitours  cesti  Roy,  eyres  soleient  estre  de 
"  sept  ans  en  sept  ans,  par  tout  le  Roiaulme,  par  quoi  la  paix  de  la 
"  terre  fust  bien  maintenue  et  gardee,  et  droit  fait  aux  riches  et  aux 
"  povres.  Pour  quoi  les  Grands  illoeques  assembles,  prierent  al  Roy 
"  que  a  ceo  voulust  accorder.  Et  le  Roy  a  leur  requesteaceo  accorda. 

"Par  quoi  entre  vous  Grands,  nous  vous  chargeoms  de  par  le 
"  Roy,  et  prioms  comme  a  nos  Seigneurs  et  amys,  que  vous  ne 
"  soustenez  mainteneurs  de  maulvaises  querelles,  ne  gents  rectes 
"  de  maulvaise  fame.  Mais  que  vous  soiez  aidantz  que  la  paix 
"  nostre  Seigneur  le  Roy  soit  gardee,  et  que  les  dits  meffaiseurs 
"  soient  punitz,  issint  que  cours  de  lei  se  fasse  comme  avant  ces 
"  heures  fust  fait  par  raison  del  Eyre  avant  dict."a 

Proclamation  was  made  that  no  fair  or  market,  or  county 
court,  was  to  be  held  during  the  sitting  of  the  Eyre;  and  the 
coroners,  and  their  heirs,  were  ordered  to  bring  in  their  rolls.  On 
the  second  day  a  similar  direction  was  given  to  the  sheriffs;  and 
the  bailiffs  Hundredors  and  the  bailiffs  of  franchises  were  sworn. 
Monseigneur  went  into  another  house  on  the  third  day,  where  he 

8  To  render  the  charge  more  intelligible  to  our  readers,  we  have  slightly 
modernized  the  orthography,  but  without  altering  the  language.  Until  the  reign 
of  Henry  VI.,  the  Anglo-Norman  dialect1  appears  to  have  been  written  and  spoken 
in  this  country  with  considerable  purity.  The  learned  Abbe  de  la  Rue,  a  most 
competent  authority,  is  of  opinion  that  the  cultivated  Romance  of  England  soon 
obtained  a  greater  degree  of  precision  and  clearness  than  the  vernacular  dialect 
of  France.  Chaucer,  it  is  true,  speaks  with  fashionable  contempt  of  the  proficiency 
attained  by  his  Nuns.  It  may  be  easily  conjectured,  that  the  "Frenshe,"  which 
passed  as  correct  amongst  the  Dames  of  the  Convent  of  Stratford- atte-Bowe, 
would  differ  from  the  technical  fluency  of  Westminster,  or  the  ornate  elegance  of 
Windsor.  Many  archaisms  naturally  retained  their  currency  in  the  law  French, 
which  were  discarded  by  writers  whose  works  were  intended  for  the  solace  of  the 
Damsel's  Bower  and  the  Baronial  Hall.  Gower  did  not  think  fit  to  tune  his  lays 
of  love  in  the  phraseology  employed  by  Judge  Herle  or  Judge  Hengham,  when 
mooting  the  case  of  forcible  entry  or  novel  disseizin.  His  sonnets  possess  so  much 
merit,  that  we  cannot  help  regretting  that  the  correct  edition  of  them,  lately 
published  by  his  noble  descendant,  should  be  confined  to  the  members  of  the 
Roxburghe  Club.  In  after  times,  the  law  French  became  amusingly  barbarous. 
The  reading  of  French,  with  the  French  pronunciation,  was  a  finable  offence  in  the 
Inns  of  Court. 
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administered  the  oath  to  the  two  men  out  of  each  hundred  who 
had  been  presented  by  the  bailiffs.  They  were  sworn  to  elect  twelve 
"de  eux  et  autres  de  leur  Hundreds,"  by  whom  the  presentments 
were  to  be  made.  This  business  appears  to  have  occupied  the  whole 
of  the  third  day.  Monseigneur  returned  to  the  "maison  de  la 
"  corone,"  where  he  assembled  the  dozeineers  separately,  and 
swore  them;  and  delivered  to  them  the  articles  of  the  Eyre,  "that 
"  is  to  say,  to  each  twelve  a  roll."  The  entries  follow — actions  real 
and  personal — pleas  of  liberties — and  presentments.  The  last  day 
of  the  Eyre  was  devoted  to  public  business.  Monseigneur  had  pre- 
pared a  bill,  containing  all  the  "generates  oppressions"  of  the 
county:  the  most  important  of  these  grievances  were  certain  ex- 
tortions of  the  sheriffs,  against  which  he  provided  a  remedy. 
Amerciaments  of  Englescherie  were  aff eared.  And,  lastly,  Monsieur 
Simond  de  Crayton  made  his  speech  to  Monseigneur,  in  the  name, 
and  on  the  behalf,  of  the  Commons  of  the  shire.  "Sire,  pur  ceo 
"  que  plusieurs  fols  de  ceo  Counte  se  sont  re  tret  depuis  la  crie  de 
"  cest  Eyre,  qui  sont  a  revenir  apres  votre  lever,  avec  desfols  del 
"  Counte  de  Bedeford  ou  le  Eyre  sera.  Desquieux  fols  moult  a 
"  douter  ceo  pays  si  ne  soit  aide  par  vous.  Nous  prions  que  vous 
"  veuillez  ordonner  autres  six  leals  gardiens  de  la  paix  qui  veullent 
"  et  peuvent  maintenir  et  garder  le  pays  en  tiel  quiete  comme  vous 
"  1'avez  mene":  which  prayer  was  granted  by  Monseigneur — and 
the  Eyre  ended. 

Until  the  nature  of  a  parliamentary  barony  be  discovered,  it  is 
useless  to  conjecture  whether  the  same  tenure  compelled  the 
owners  to  assemble  at  the  shire-moot  in  Eyre.  Bracton  uses  ex- 
pressions which  seem  to  indicate,  that  the  attendance  of  the  barons 
at  the  Eyre  resulted  rather  from  the  importance  of  their  property 
in  the  land,  than  from  its  tenure.  They  were  the  magnates  of  the 
county — men  of  estate — lords  who,  from  their  influence,  had  the 
rest  of  the  county  at  their  beck  and  bidding,  and  who  also  appeared 
in  respect  of  the  franchises  which  they  administered. 

A  general  summons  to  all  the  freeholders  of  the  county  could 
only  be  obeyed  by  delegation.  It  could  not  be  expected  that  every 
knight  was  to  abandon  his  mansion,  and  every  sokman  his 
plough.  The  writ  of  summons  was  therefore  sufficiently  obeyed  if 
the  jurors  appeared  for  the  bodies  of  their  respective  Hundreds, 
together  with  the  reeves  and  four  men  of  the  ville.  In  the  reign  of 
Edward  III.,  the  bailiff,  as  is  mentioned  in  the  Northampton  re- 
cord, was  the  summoning  officer.  He  was  sworn  to  "elect"  two 
men  of  the  hundred,  who,  upon  their  oaths,  elected  twelve,  or 
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sometimes  sixteen,  representing  the  leet  or  grand  inquest  of  the 
hundred3-.  As  the  lords  of  franchises  which  were  not  of  the  body 
of  the  hundred  were  ordered  to  return  the  names  of  their  bailiffs, 
it  is  to  be  supposed  that  the  juries  of  franchises  were  returned  in 
the  same  manner.  The  burghs  in  ancient  demesne  represented 
their  leets  by  the  twelve  who  answered  for  them.  With  respect 
to  the  four  men  and  the  reeve,  who  answered  for  every  upland 
town,  the  proceedings  in  the  leet,  and  the  directions  in  the  statute 
of  Exeter,  show,  that  it  was  the  duty  of  these  representatives  of 
the  friborgs  to  make  their  presentments  to  the  juries  of  their 
respective  hundreds,  who,  in  their  turn,  made  the  presentments  to 
the  court.  The  juries  could  also  make  presentments  upon  common 
fame,  or  of  their  knowledge.  This  custom  was  retained  in  Ireland, 
where,  according  to  the  ancient  Common  Law,  the  grand  juries 
were  accustomed  to  find  bills  without  examining  witnesses  for  the 
Crown,  until  the  practice  was  abolished  by  a  recent  statute 
(56  Geo.  III.  c.  87).  One  leet  had  no  jurisdiction  over  another; 
they  were  co-ordinate  authorities.  Hence  the  distinct  juries  of  the 
hundred,  of  the  burghs  in  ancient  demesne,  and  of  the  franchises. 
The  leets  of  the  shire  were  thus  aggregated  in  a  judicial  assembly, 
though  each  still  retained  its  several  jurisdiction. 

The  attendance  on  the  leet  juries,  and  on  the  township  in- 
quests, was  a  burden1.  It  was  almost  as  grievous  as  service  in 
parliament  was  considered  to  be,  when  the  sheriff  took  good  bail 
from  every  member  of  the  House  of  Commons  upon  his  election, 
to  ensure  his  appearance  at  the  return  of  the  writ.  Each  resiant 
within  the  leet  seems  to  have  been  bound  to  perform  his  duty  in 
his  turn.  Sometimes  the  Bailiff  Hundredor  would  summon  a  man 

a  The  twelve  hundredors  may  have  been  chosen  from  amongst  the  repre- 
sentatives of  the  upland  towns.  At  different  periods,  the  practice  was  not  uniform. 
In  the  Eyre  of  the  5th  Richard  I.,  the  mode  of  election  was  more  complicated.  "In 
"  primis  eligendi  sunt  quatuor  milites  de  toto  comitatu,  qui  per  sacramentum 
"  suum  eligant  duos  legales  milites  de  quolibet  hundredo  et  wapentaccio.  Et  illi 
"  duo  eligant  super  sacramentum  suum,  decem  milites  de  singulis  hundredis  vel 
*'  wapentaccis,  vel  si  milites  defuerint,  legales  et  liberos  homines:  ita  quod  illi 
"  duodecim  in  singulis  respondeant  de  omnibus  capitulis  de  toto  hundredo  et 
"  wapentaccio."  There  no  mention  is  made  of  the  four  men  of  the  upland  towns, 
nor  are  they  mentioned  by  name  in  the  writ  in  the  register.  "Praecipimus  tibi 
"  quod  non  omittas  propter,  &c.  Quin  venire  facias  coram  nobis  tali  die  de 
"  quolibet  hundredo  et  burgo  comitatu  tui  24  tarn  milites  quam,  &c."2  But  they 
probably  attended,  as  a  matter  of  course,  under  the  general  summons.  It  was  one 
of  the  charges  against  Roger  Mortimer,  that  he  made  the  knights  of  counties 
charge  a  man  at  arms  upon  every  town  that  answered  within  Eyre,  by  the  four 
men  and  the  reeve. 


the  Leet — the  Shire — Parliament  221 

who  had  recently  served;  and  many  good  statutes  were  made  to 
redress  the  hardships  and  oppressions  occasioned  by  undue  sum- 
moning. On  other  occasions,  an  able  and  experienced  juryman 
might  be  virtually  elected  by  the  understanding  of  the  freeborhs. 
In  the  boroughs,  popular  election  was  generally  diffused.  But  in 
whatever  manner  the  members  of  the  leet  were  returned — whether 
to  the  hundred  or  to  the  burgh-moot,  or  to  the  shire-moot — 
whether  with  their  consent,  or  against  their  will,  they  were  actually 
and  truly  the  representatives  of  the  Commons.  In  an  Anglo-Saxon 
kingdom,  the  great  council,  if  representative,  could  only  be  a  con- 
vention of  the  hundreds.  We  have  seen  that  the  leet  courts  had 
a  remedial  and  legislative  authority  in  their  own  sokes ;  and  there- 
are  indications  which  do  not  negative  the  supposition  that  they 
retained  an  equivalent  authority  when  assembled. 

Much  light  will  be  thrown  upon  the  constitution  of  the  High 
Court  of  Parliament  during  that  period,  when  its  history  is  most 
uncertain,  by  considering  the  composition  of  other  legislative  and 
remedial  Courts  or  assemblies,  which  have  also  their  origin  in  the 
principles  of  the  Common  law.  Thus,  a  remarkable  affinity  to  the 
Anglo-Saxon  shire-government  may  be  discovered  in  the  con- 
stitution of  the  Norman  Isles1.  Within  their  contracted  limits,  a 
parish  becomes  the  equivalent  of  an  hundred.  Jersey  is  divided 
into  twelve  parishes,  each  whereof  has  a  Constable,  who  holds  his 
office,  to  which  he  is  elected  by  the  votes  of  the  peoplea,  for  three 
years.  In  his  executive  functions,  he  possesses  much  higher  au- 
thority than  an  English  constable.  Twelve  "or  more  principal 
"  householders,"  as  it  is  expressed  by  Falle,  are  "sworn  to  be 
"  always  ready  at  his  call,  when  the  public  service  requires."  And 
in  Guernsey,  besides  the  "dozeineers,"  he  has  also  a  jury  of  vin- 
taineers,  usually  twelve  in  number,  who  perform  the  duties  of  the 
English  leet  jury.  Every  "vintaine,"  as  the  name  imports,  was 
supposed  to  consist  of  twenty  families.  The  Constables  thus 
elected  represent  their  respective  parishes  in  the  Convention  of 
the  Estates  of  the  Island;  and  they  also  form  the  grand  jury  of  the 
Island.  A  traverse  to  their  indictment  is  tried  by  a  petty  jury, 
summoned  out  of  the  visne  and  the  two  adjoining  parishes.  The 
supreme  court  of  judicature  in  Jersey  consists  of  the  twelve  Jurats. 
In  the  Constitutions  of  King  John  they  are  called  Sworn  Coroners ; 
but  the  common  people  know  them  by  the  Norman  name  of 
Justiciars.  According  to  the  Constitutions,  they  are  directed  to  be 

a  We  have  not  been  able  to  ascertain  whether  the  election  is  made  by  all  the 
resiants,  or  whether  it  is  confined  to  the  freeholders. 
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elected  from  amongst  the  natives  of  the  island,  "per  ministros 
"  domini  regis  et  optimates  patrise."  Who  the  Optimates  ought 
to  be  has  lately  excited  much  discussion  both  in  the  island  and 
before  the  Privy  Council.  The  Jurats  are  chosen  by  virtue  of  a 
precept  issuing  from  the  Cour  Royale.  All  the  freeholders  are 
voters ;  and  the  votes  are  taken  on  the  Sunday  next  after  the  re- 
ceipt of  the  precept,  as  the  people  come  out  of  church;  and  the 
candidate  who  has  the  majority  of  suffrages  throughout  the  island 
is  elected.  It  does  not  appear  whether,  anciently,  a  Jurat  was 
assigned  to  each  parish;  or  whether,  according  to  the  present 
practice,  they  were  always  returned  for  the  body  of  the  island. 
As  they  correspond  to  the  Aldermen  of  the  wards  or  leets  of  a 
town,  it  is  probable  that  originally  there  was  a  Jurat  for  each 
parish.  The  office  is  held  during  life,  or  until  removal  for  lawful 
cause.  Sitting  in  the  Cour  Royale,  the  Jurats  there  exercise  their 
civil  and  criminal  jurisdiction.  Their  constitutional  authority,  as 
it  is  observed  by  Falle,  also  "enforces  on  all  persons  a  general 
"  obedience  to  the  laws,  enables  them  to  watch  over  the  public 
"  tranquillity;  to  extend  their  care  to  every  thing  whatsoever  con- 
"  ducing  to  good  order  and  polity."  As  a  consequence  of  this 
municipal  authoritj7,  the  Jurats  have  the  power  of  making  ordin- 
ances of  the  good  government  of  the  people.  In  their  legislative 
capacity,  the  twelve  Jurats  are  also  members  of  the  States.  The 
Church  is  represented  by  the  twelve  Rectors  of  the  twelve  parishes ; 
and  besides  the  representatives  whom  we  have  named,  the  king 
was  to  have  no  provost  of  the  island,  "nisi  per  electionem  patriot- 
"  arum."  Such  is  the  Constitution  of  Jersey,  as  settled  by  King 
John  after  the  loss  of  Normandy.  His  ordinance  does  not  notice 
the  authority  of  the  constables ;  but  no  one  can  imagine  that  they 
were  created  in  a  more  recent  age. 

The  absence  of  written  documents  has  involved  the  early  his- 
tory of  the  constitution  of  the  Isle  of  Man  in  great  obscurity.  "As 
"  for  the  writing  of  laws,"  it  is  declared  by  the  Deemsters,  in  the 
year  1422,  "there  was  never  any  written  since  King  Orrye's1  days, 
"  but  in  the  time  of  Michael  Blundell,  that  we  know  of."  Even 
until  the  middle  of  the  last  century,  the  defendant  was  cited  to 
appear  by  the  delivery  of  a  piece  of  stone  or  slate,  upon  which  the 
deemster  scratched  the  initials  of  his  name — his  runes.  Yet,  scanty 
as  the  historical  documents  are,  they  are  still  sufficiently  ample  to 
afford  a  satisfactory  proof  of  the  connexion  between  remedial  and 
legislative  authority. 

In  the  statute-book,  the  twenty-four  Keys,  anciently  called  the 
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Taxiaxi,  appear  with  the  Deemsters,  and  declare  the  laws  at  a 
Tynwald  Court,  held  in  the  year  1422.  In  the  same  year  they 
assembled  on  the  feast  of  St.  Bartholomew,  on  the  hill  of  Reneur- 
ling,  before  the  Doughtful  Lord,  Sir  John  Stanley,  King  of  Man 
and  the  Isles,  when  they  at  once  made  ordinances,  and  passed  as 
an  inquest  upon  several  delinquents.  The  island  was  divided  into 
six  Sheddings  or  Hundreds,  each  of  which  originally  contained  an 
hundred  tenant  holdings,  for  the  fee-simple  of  the  land  remained 
in  the  lord.  All  the  Commons  of  Man  elected  twelve  out  of  each 
Shedding ;  from  whence,  as  it  is  said,  Sir  John  Stanley  nominated 
the  twenty-four  Keys,  or  four  from  each  Shedding,  in  the  year 
1430.  Yet  another  court  of  all  the  Commons  of  Man,  holden  at 
Rushen  on  Tuesday  next  after  the  twentieth  day  of  Christmas 
1430,  was  composed  of  a  greater  number  of  members.  Six  men  of 
every  Shedding  were  chosen  by  the  whole  "Commons  of  Man/' 
who  asked  and  besought  "Henry  Byron,  Lieutenant  of  Man," 
<c  that  the  points  asked  in  the  Tynwald  next  before  holden,  should 
"  be  granted  and  confirmed  as  law,  if  our  gracious  Lord  will  be 
"  contented."  In  the  which  court — "  The  said  Henry  Byron,  sitting 
"  in  the  said  court,  granteth  and  confirmeth,  in  our  Lord  his  name, 
41  all  the  said  askings,  to  be  holden  as  law."  At  this  court  they  also 
passed  as  a  judicial  inquest ;  and  William  M'Cawley  and  others  were 
arraigned  before  them.  Many  laws  were  declared  by  an  inquest 
of  twenty-four,  before  the  Abbot  of  Rushen,  the  Lord's  officers, 
and  the  Deemsters,  at  the  16th  April  1504.  Afterwards  they 
assimilated  their  style  to  that  of  the  English  and  Scottish  Parlia- 
ments. The  laws  entered  in  the  Exchequer-book  of  Man  in  the 
year  1586  are  enacted  by  the  deemsters,  "by  the  advice  and 
<c  consent  of  the  twenty-four  Keys."  The  enactments,  however, 
were  still  made  upon  oath ;  in  other  words,  the  Keys  were  still  a 
jury. 

At  the  Court  of  Tynwald,  holden  on  the  24th  day  of  June  1637, 
their  old  character  is  obliterated,  and  the  statutes  were  enacted, 
established,  acted  and  confirmed,  by  the  Sovereign  liege  Lord  of 
the  Island,  James  Strange,  and  by  the  Barons,  twenty-four  Keys, 
and  the  Commons  and  inhabitants  of  the  island.  A  few  years  after- 
wards, however,  an  extraordinary  session  of  Tynwald  was  held, 
according  to  the  ancient  traditionary  law.  The  bishop  and  his 
clergy,  the  officers  of  the  lord,  the  twenty-four  Keys  of  the  island, 
and  four  men  of  every  parish,  assembled  to  advise  and  consider  of 
certain  grievances  of  the  Church  and  Commons  of  the  isle;  and 
they  agreed  to  abide  by  the  order,  doom,  and  decree  of  their  liege 
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Lord,  James,  Earl  of  Derby.  To  carry  this  into  effect,  his  Honour 
gave  order  that  a  jury,  or  grand  inquest,  should  be  chosen,  whereof 
twelve  of  the  twenty-four  Keys  should  be  part,  and  twelve  of  the 
four  men  of  the  parishes  there  should  be  other  part,  which  were 
empannelled  and  sworn  to  present  all  such  wrongs  and  abuses. 
They  returned  their  presentments  before  the  Lord  at  Castle- 
Rushen,  at  the  30th  April  1643.  He  affixed  his  hand  and  seal  to 
the  inquisition,  and  to  the  decree  which  was  entered  at  the  end  of 
each  article  of  the  presentment.  The  bishop  and  clergy,  the 
twenty-four  Keys,  and  the  four  men  of  the  parishes,  assented 
thereto,  and  signed  the  record;  and  the  presentment  then  became, 
and  now  is,  the  law  of  the  island.  At  the  Shedding-court  of  Man,  the 
presentments  were  carried  up  to  the  grand  jury  by  four  men  from 
each  parish,  just  in  the  same  manner  as  in  our  Hundred  court8-. 
Hence  we  may  infer,  that  at  this  Tynwald  Court  they  also  made 
their  presentments  to  the  grand  jury  of  twenty-four,  empannelled 
to  pass  between  the  Manx  nation  and  the  seignorial  officers.  It 
also  seems  that  they  were  the  Commons  of  the  Island,  who  are 
obscurely  indicated  in  the  Tynwald  roll  of  1637,  and  in  the  cere- 
monial of  the  inauguration  of  the  King  of  the  Island.  The  Keys 
now  elect  themselves;  yet,  in  the  words  of  Sacheverell,  "they  are 
"  the  representatives  of  the  country,  and  in  some  cases  serve  as 
"  the  grand  inquest  of  the  nation.  They  are  the  last  traverse  in 
"  all  cases  of  common  law ;  are  present  at  all  trials  for  life  or  death ; 
"  and,  in  conjunction  with  the  governor  and  officers  make  the 
"  legislative  power  of  the  nation." 

The  Keys  of  Man  correspond  with  the  leet  jury.  And  in  the 
proceedings  of  the  Tynwald,  we  can  distinctly  trace  the  mode  in 
which  remedial  presentments  became  laws.  Nearly  the  same 
development  of  jurisdiction  is  manifested  in  the  Constitution  of 
the  Stannaries1.  Carew,  who  wrote  in  the  reign  of  Elizabeth,  states, 
that  the  Stannators  of  the  whole  shire  of  Cornwall  are  divided  into 
four  quarters,  in  each  of  which  is  a  court ;  and  "  the  manner  of  trial 

a  This  we  collect  from  the  form  of  the  fencing  of  the  Shedding-courts,  and  the 
charge  to  the  great  inquest.  The  proclamation  is  marked  by  that  poetical  spirit 
which,  as  we  have  before  observed,  pervades  the  ancient  Scandinavian  laws.  "It 

*  is  the  King  of  Man  his  pleasure  and  his  officers,  to  keep  court  twice  in  the  year, 
'  that  all  men,  both  rich  and  poor,  deaf  and  dumb,  halt,  lame  and  blind,  do  come 
'  thither,  upon  horseback  or  on  foot,  to  be  drawn  thither,  upon  car  or  cart,  that 
'  they  may  know  the  King  of  Man  his  pleasures  and  his  officers,  and  the  law  of 

*  his  country." — "Call  in  four  honest  men  of  every  parish,  to  go  upon  the  great 
'  inquest,  and  prevent  all  trespasses  that  were  done  in  the  half  year."  Then  follow 

the  articles  of  inquiry. 
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"  consisteth  in  the  verdict  given  by  a  jury  of  six  tinners." — "In 
"  matters  of  important  consequence,  appertaining  to  the  whole 
*'  Stannary,  the  Lord  Warden  issues  his  precept  to  empannel  a  jury 
"  of  twenty-four  principal  tinners,  which  consisteth  of  six  out  of  each 
"  quarter,  returnable  by  the  mayor  of  the  four  Stannary  towns, 
"  whose  acts  bind  the  rest."  Thus  the  court  of  each  of  the  Stannary 
towns  is  a  leet  jury;  and  the  jury  of  twenty-four,  composed  of  the 
four  leets,  is  the  Cornish  Stannary  Parliament.  Some  instruction 
may  be  derived,  by  considering  the  manner  in  which  this  Parlia- 
ment is  designated  in  different  documents.  In  the  charter  of 
Henry  VII.,  the  king  grants  that  no  ordinances  should  be  made 
by  the  king,  or  the  prince,  or  his  council,  except  twenty-four  good 
and  lawful  men,  six  out  of  every  Stannary,  should  be  warned 
thereto  by  the  precepts  of  the  mayors.  In  the  parliament  of  the 
11  Charles  II.,  they  are  said  to  be  "elected  and  chosen"  by  the 
mayors.  In  the  parliament  of  the  2  James  II.,  they  are  "'elected 
"  and  returned  by  the  mayors."  In  both  cases,  we  know  that  the 
tinners  of  the  shire  were  the  electors ;  and  we  suspect  that,  in  other 
instances  which  have  come  under  notice  in  the  course  of  this 
article,  the  officers,  who  appear  to  have  been  the  electors,  were 
merely  the  organs  of  the  return.  The  Stannary  Parliament  of 
Devon  is  constituted  on  the  same  plan,  but  there  the  four  Stannary 
quarters  or  leets  of  Chagford,  Ashburton,  Plympton,  and  Tavistock, 
each  return  twenty-four  jurats,  who,  in  the  act  of  the  Stannary 
Parliament  of  the  25  Henry  VIII.,  are  stated  to  be  "elected, 
"  sworn  and  tried,  with  the  assent  and  consent  of  all  the  tinners 
"  of  the  aforesaid  county." 

Before  we  find  any  distinct  notice  of  other  burghs,  the  Cinque 
Ports1  are  mentioned  by  name,  as  being  present  in  Parliament  by 
their  representatives.  The  ancient  constitution  of  the  Common- 
wealth formed  by  these  towns,  therefore,  deserves  attention.  The 
Cinque  Ports  did  not  answer  to  the  Eyre  of  the  county ;  but  their 
remedial  jurisdiction  was  exercised  in  the  court  of  Shepway,  which, 
in  the  reign  of  Edward  I.  was  summoned  by  the  following  writ — 
"  Rex  Ballivis  de  Hastinges  salutem,  Praecipimus  vobis  quod,  omni 
"  occasione  postposita,  sitis  apud  Shepweyam,  &c.  coram,  &c.  et 
'  *  ill  uc  venire  f  aciatis  viginti-quatuor  de  legalioribus  et  discretioribus 
"  Baronibus  de  Hastinges  et  alios,  sicut  venire  debent  et  solent." 
— And  another  precept  was  always  issued  at  the  same  time  to  the 
sheriff  of  Norfolk,  to  warn  the  men  of  Yarmouth,  and  the  bailiff 
of  Dunwich,  to  appear  and  state  their  grievances,  which  were  never 
wanting ;  for  the  Cinque  Ports  and  these  towns  were  in  a  state  of 
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perpetual  hostility.  In  the  23  Edward  III.,  the  style  of  the  writs- 
is  altered.  The  returning  officers  are  summoned  to  return  "de 
"  quolibet  portu  suo  duodecim  probos  et  legales  homines,  de 
"  juratis  cujuslibet  villae  portuum  praedictorum,  uno  cum  se 
"  ipsis."  The  mode  of  return  is  explained  by  the  directions  con- 
tained in  a  Custumal  of  the  reign  of  Henry  IV.  respecting  the 
special  court  of  Shepway,  holden  when  the  Ports  received  the  new 
Lord  Warden.  "The  Mayor  or  Bailiff,  by  the  common  serjeant,  is 
"  to  warn  all  the  jurats  of  the  town,  together  with  the  whole  com- 
"  monalty,  and  to  speak  to  them,  also  to  choose  six  good  men,. 
"  together  with  the  Mayor  and  Bailiff,  to  appear  before  the 
"  Warden,  on  such  a  day,  at  the  Court  of  Shepway."  This  court 
obtained  its  name  from  Shepway,  near  Hythe,  the  place  where  it 
was  usually  held.  The  jurisdiction  of  the  court  of  Shepway  was 
equivalent  to  the  Eyre.  When  the  Cinque  Ports  are  convened  in 
a  legislative  assembly,  the  court  is  denominated  the  Brodall,  or 
Guestling.  At  present,  each  town  deputes  the  head  officer,  whether 
mayor  or  bailiff,  three  of  the  jurats,  and  three  commoners  or  free- 
men. We  have  no  means  of  ascertaining  the  ancient  composition 
of  the  court  of  Brodall,  or  of  dissecting  the  court  of  Shepway.  That 
task  can  only  be  performed  by  consulting  the  records  in  Dover 
Castle.  We  will,  however,  venture  to  guess,  that  the  two  courts 
only  differed  in  name,  or  at  least  that  both  were  anciently  composed 
of  the  same  members,  the  Leets  of  the  towns.  It  is  hardly  neces- 
sary to  observe,  that  the  jurats  are  now  the  municipal  magistrates 
of  the  towns. 

Pursuing  the  train  of  ideas  suggested  by  these  examples,  it  may 
appear  at  least  possible  that  some  relation  originally  subsisted 
between  the  common  law  juries  of  the  English  shires  and  burghs, 
and  the  High  Court  of  Parliament  itself.  Nor  are  we  inclined  to 
reject  this  conjecture  as  devoid  of  probability,  though  it  be  at 
variance  with  the  doctrines  usually  entertained  concerning  the 
feudal  origin  of  Parliamentary  representation.  A  popular  assem- 
bly, composed  of  juries  of  the  shires,  in  the  same  manner  as  the 
shire-moot  in  Eyre  was  composed  of  juries  of  the  hundreds,  is 
stated  to  have  been  convened  immediately  after  the  Conquest. 
William  the  Conqueror,  in  the  fourth  year  of  his  reign,  summoned1 
all  the  counties  of  England  to  depute  the  noble  and  the  wise,  and 
the  learned  in  the  law — "ut  eorum  jura  et  consuetudines  ab  ipsis 
"  audiret."  Twelve  men  were  therefore  elected  and  chosen,  by 
virtue  of  his  precept,  from  every  shire ;  they  swore  that  they  would 
faithfully  and  truly  make  such  returns ;  and  the  laws  and  customs. 
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so  declared  by  them,  were  sanctioned  by  the  King.  Sir  Matthew 
Hale  calls  this  assembly  "as  sufficient  and  effectual  a  Parliament 
"  as  ever  was  held  in  England."  Mr.  Hallam,  whose  opinions  are 
always  entitled  to  the  highest  deference  and  respect,  replies  "There 
"  is  no  appearance  that  these  twelve  deputies  of  each  county  were 
"  invested  with  any  higher  authority  than  that  of  declaring  their 
"  ancient  usages."  "No  stress  can  be  laid  at  least  on  this  insulated 
"  and  anomalous  assembly,  the  existence  of  which  is  only  learned 
"  from  an  historian  of  a  century  later."  Now,  it  appears  that  the 
true  meaning  of  the  transaction,  as  narrated  by  Hoveden  and  in  the 
Chronicle  of  Lichfield,  is  sufficiently  clear.  On  the  settlement  of 
the  kingdom,  the  Commons  of  England  were  called  upon  to  treat 
with  their  new  Sovereign  respecting  the  code  by  which  they  were 
to  be  governed:  and  the  juries  reported  the  laws  to  him,  such  as 
they  were  in  existence  before  he  acquired  the  kingdom ; — in  other 
words,  they  proposed  the  law — they  gave  the  initiative  to  the  bill 
which  required  his  consent.  William  was  desirous  of  extending  the 
Danish  law  beyond  its  bounds,  and  of  causing  it  to  become  the 
general  law  of  the  kingdom ;  but,  in  consequence  of  the  petition  of 
the  representative  juries,  he  was  induced  to  abandon  his  intent. 
Taking  these  facts  together,  and  allowing  for  the  circumstances  of 
the  times,  and  the  colouring  given  by  the  language  of  the  chroni- 
clers, we  cannot  discover  any  essential  difference  between  the 
powers  of  the  shire  juries  and  the  share  of  the  legislative  authority 
which  was  enjoyed  by  the  Commons,  at  a  period  when  the  Con- 
stitution assumed  a  more  tangible  shape  and  form.  If  the  truth 
of  a  fact  is  to  be  doubted,  because  it  is  told  by  a  writer  who  lived 
one  hundred  years  subsequently  to  the  event — for  this  objection 
has  also  been  taken — history  would  shrink  into  a  very  narrow 
compass.  Hoveden  is  confirmed  by  the  Chronicle  of  Lichfield. 
And  it  is  added  in  the  latter,  that  the  laws,  as  delivered  by  the 
juries,  were  reduced  into  writing  by  Aldred,  Archbishop  of  York, 
and  Hugh,  Bishop  of  London, — a  statement  which  seems  to  show 
that  the  writer  had  consulted  some  authentic  record.  Neither  can 
the  Jury  of  Twelve,  so  elected  by  the  body  of  the  Shire,  and  de- 
claring or  enacting  the  law,  be  considered  as  anomalous.  It  is  plainly 
analogous  to  the  Gothic  Namnd  of  Upland,  or  the  Anglo-Saxon 
Leet  Jury.  In  the  reign  of  King  John,  the  Parliamentary  inquests, 
or  juries  of  the  shires,  again  appear.  On  the  19th  June,  four  days 
after  the  sealing  of  Magna  Charta,  he  issued  his  writs,  tested  on 
the  field  of  Runnemede,  ordering  that  twelve  knights  should  be 
elected  and  chosen  in  the  county  court  of  each  shire,  for  the  purpose 
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of  inquiring  into  the  bad  usages  which  were  to  be  abolished  accord- 
ing to  the  terms  of  the  charter. 

In  the  reign  of  Henry  III.,  a  delegation  was  substituted  in  the 
place  of  the  juries  of  the  shires,  which  perhaps  assisted  in  forming 
our  present'  Parliamentary  representation.    Inquests  of  public 
grievances  were  taken  before  four  knights  of  the  shire ;  and  these 
knights,  representing  the  shire  juries,  appeared  with  their  pre- 
sentments before  the  King  and  his  Council.   In  the  10th  of  Henry 
III.  in  consequence  of  disputes  between  the  King's  sheriffs  and  the 
shiresmen,  upon  certain  articles  contained  in  the  charter  of  liberties, 
each  sheriff  received  a  writ,  containing  the  following  precept.  "Et 
"  in  proximo  comitatu  tuo  dicas  militibus  et  probis  hominibus 
"  ballive  tue,  quod  quatuor  de  legalioribus  et  discretioribus  militi- 
"  bus  ex  se  ipsis  elegerint,  qui  ad  diem  ilium  sint  apud  Lincolni, 
"  pro  toto  comitatu,  ad  ostendendam  ibi  querelam  quam  habent 
"  versus  te,  super  articulis  prsedictis,  et  tu  ipse  ibidem  sis,  ad 
"  ostendendam  rationem  de  demanda  quam  inde  facias  versus 
"  illos."  A  writ,  grounded  on  the  provisions  of  the  Parliament  of 
Oxford,  and  which  has  hitherto  been  considered  as  very  unintelli- 
gible, will  explain  the  manner  in  which  the  complaints  of  the  shires 
were   transmitted   into   Parliament.     "Rex   Vicecomiti  Dorset. 
"  Salutem,  cum  nuper  in  Parliaments  nostro  Oxoniae,  communiter 
"  fuit  ordinatum  quod  omnes  excessus,  transgressiones,  et  injurise 
"  f  actse  in  nostro  regno,  inquirantur  per  quatuor  milites  singulorum 
"  comitatuum  ut  cognita  inde  veritate  facilius  corrigantur.    Qui 
"  quidem  quatuor  milites  ad  prsedictam  inquisitionem  fideliter 
"  faciendam  corporate  prsestent  sacramentum  in  pleno  comitatu, 
"  vel  coram  Vicecomitibus  et  coronatoribus,  si  comitatus  ille  in 
"  proximo  non  teneatur.  Mandavimus  dilectis  et  fidelibus  nostris 
"  Aluredo  de  Lincoln,  Ivoni  de  Rochford,  Johanni  de  Shada  et 
"  Willielmo  de  Ragnes,  de  comitatu  tuo,  quod  prestito  prius  hujus- 
"  modi  Sacramento  sicut  praedictum  est,  per  sacramentum  pro- 
"  borum  et  legalium  hominum  de  eodem  comitatu,  per  quos  rei 
"  veritas  melius  scire  poterit,  diligenter  inquirant  per  dictum 
"  Comitatum  de  omnimodis  excessibus,  transgressionibus  et  in- 
"  juriis  in  eodem  comitatu  a  temporibus  retroactis,  per  quascunque 
"  personas  vel  quibuscunque  illatis,  et  hoc  tarn  de  Justiciariis  et 
'"  Vicecomitibus  quam  aliis  Ballivis  nostris,  et  caeteris  quibuscun- 
"  que  personis.    It  a  quod  inquisitionem  inde  factam,  sub  sigillis 
"  eorum  per  quos  factam  fuerit,  deferant  apud  Westmonasterium 
"  in  Octabis  Sancti  Michaelis  in  propriis  personis  juris,  liberandum 
"  consilio  nostro  ibidem,  et  ideo  tibi  praecipimus  in  fide  qua  nobis 
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"  teneris,  quod  accepto  a  praedictis  Militibus  corporate  sacramento 
"  in  forma  praedicta,  venire  facias  coram  eis,  illos  quos  tibi  nomin- 
"  averint,  et  tot  et  tales  Milites  et  alios  praedicti  Comitatus  per 
"  quos  inquisitio  praedicta  melius  fieri  possit."  These  knights  re- 
ceived wages  according  to  the  usual  course  of  the  later  Parliaments. 
It  is  not  stated  that  they  were  elected  by  the  shire ;  but,  by  com- 
paring this  with  the  preceding  one,  we  can  scarcely  hesitate  to 
admit  that  such  was  the  casea.  The  representatives  of  the  in- 
quests, elected,  as  mentioned  in  the  writ  of  the  10th  of  Henry  III., 
may  have  been  returned  by  the  body  of  the  shire,  both  within  and 
without  franchise ;  or  corresponding  precepts  were  perhaps  directed 
to  bailiffs  of  burghs  and  manors  in  ancient  demesne.  Which  of 
these  conjectures  ought  to  have  most  weight,  we  know  not.  On  one 
occasion,  we  find  the  latter  delegation  alone.  Matthew  Paris  states  19 
that,  in  the  14th  John — "Misit  rex  litteras  ad  omnes  vicecomites 
"  regni  Angliae  praecipiens  ut  de  singulisdominicorum  suorum  villis 
"  quatuor  legales  homines  cum  praeposito  apud  Sanctum  Albanum 
"  pridie  nonas  Augusti  facerent  con  venire,  ut  per  illos  et  alios 
"  ministros  suos,  de  damnis  singulorum  episcoporum  et  ablatis 
"  certitudinem  inquireret." 

Impracticable  as  it  may  be  to  reduce  the  foregoing  Parlia- 
mentary assemblies  into  a  regular  form,  they  evidently  result  from 
a  coherent  system.  The  grievances  of  the  people,  the  hardships 
which  could  not  be  otherwise  removed,  were  authenticated  upon 
oath,  and  returned  before  the  king  and  his  Judicial  Council  by  the 
presentments  of  the  juries  of  the  shires,  or  by  the  representatives 
of  these  juries.  The  king  could  do  no  wrong.  And  the  juries  of 
the  Commons  were  empannelled  to  try  the  issues  between  his 
ministers  and  his  subjects.  Parliament  proceeded  upon  the  same 
principle  as  every  other  Court  of  Common  Law.  One  circumstance 
completes  the  resemblance  between  Parliament  and  the  Leet.  The 
judicial  and  legislative  powers  of  the  Friborgs  were  united  in  the 
Leet  jury.  The  Commons  themselves  were  sometimes  condensed 
in  a  similar  manner.  In  the  Parliament  of  Oxford,  "that  the 
"  commonalty  shall  elect  twelve  true  men  who  shall  come  to  Parlia- 
"  ment,  and  on  all  other  occasions  when  need  shall  be;  and  the 

a  In  the  1 6th  Henry  II. ,  a  commission  was  issued  to  certain  ' '  Barones  errantes,' ' 
who  took  presentments  of  grievances  throughout  the  kingdom.  At  the  return  of 
the  inquisitors,  a  species  of  Parliamentary  assembly  was  held,  at  which  all  those 
by  whom  the  presentments  were  made,  were  ordered  to  appear  before  the  King. 
(Gervase  [Rolls  Series,  I.  216  ff .])  This  proceeding,  which  is  obscurely  narrated,  may 
have  led  to  the  election  of  Knights,  for  the  purpose  of  transmitting  the  presentments. 
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"  King  and  his  Council  shall  ordain  to  treat  on  the  business  of  the 
"  King  and  the  kingdom ;  and  the  commonalty  will  be  bound  by 
"  whatever  the  twelve  shall  do."  The  articles  add,  that  "ceo  serra 
"  fet  pur  esparnier  le  cust  del  commun."  But,  as  such  transfers  of 
power  to  similar  bodies  occur  frequently  in  the  reigns  of  John  and 
of  Henry  III.,  the  principle  upon  which  Parliament  proceeded 
must  have  been  recognised  as  constitutional,  though  only  resorted 
to  on  extraordinary  emergencies. 

After  the  reign  of  Henry  III.,  the  appearance  of  the  juries  of 
the  shires  in  the  Court  of  Parliament,  or  the  returns  made  by  them 
through  the  medium  of  the  representative  Knights,  appear  no 
longer.  The  remedial  Court  of  Parliament  had  acquired  a  new 
function.  It  had  also  become  a  fiscal  assembly.  Some  facts,  how- 
ever, can  be  recovered,  which  seem  to  indicate  that  the  Shire- jury 
was  considered  as  constituting  the  "County"  or  County  Court,  by 
whom  the  knights  of  the  shire  were  elected  on  behalf  of  the  com- 
munitas.  The  election  was  made  for  Kent  to  Henry  V.  by  twelve 
suitors — "qui  ad  eligend.  milites  et  cives  ad  Parh* amentum  Domini 
"  Regis  tenendum  apud  Westmonasterium — in  crastino  animarum 
"  proximo  futuro  prsemuniti  fuerunt " — and  who  chose  the  knights 
of  the  shire,  and  the  burgesses  for  Canterbury  and  Rochester. 
Richard  Cliderow,  John  Lawrence,  John  Deeping,  and  William 
Chapman,  the  first  four  of  the  electors  therein  named,  are  stated 
to  be  the  coroners  of  the  county.  This  is  a  circumstance  of  import- 
ance in  elucidating  the  history  of  representation.  We  must  re- 
collect that  the  English  coroners  are  elected  by  the  freeholders  in 
the  County  Court;  and  that  the  ancient  "coroners"  of  Jersey  are 
ex  officio  members  of  the  Statesa.  The  indenture  for  Devonshire, 
27th  Henry  VI.,  is  made  between  the  sheriff  and  twenty-nine 
suitors — sixteen  of  whom  elect  the  knights,  citizens  and  burgesses 
for  the  county,  and  for  Exeter,  Dartmouth,  Totnes,  Tavistock, 
Barnstaple,  Plymouth  and  Plympton.  On  other  occasions,  a  select 
body  of  twelve,  representing  the  Leet,  if  not  the  Leet  itself,  made 
the  election  for  the  Burgh.  The  parties  to  the  return  for  Cambridge 
(8th  Henry  IV.)  are  twelve  therein  named,  who  elect  the  knights 
for  the  shire  and  the  burgesses  for  the  town1.  Sometimes  twelve 
burgesses  are  parties  to  the  indenture  with  the  sheriff,  and  elect 
the  burgesses  for  the  town,  as  in  the  elections  for  Bedford  (5th 
Henry  V.)  and  for  Gloucester  (28th  Henry  VI.);  and,  on  other 
occasions,  four  burgesses  from  each  burgh  in  the  county  appeared 

a  It  must  also  be  observed,  that  the  coroner  was  one  of  the  chief  conservators 
of  the  peace. 
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in  the  full  county  court,  the  mayor  being  frequently  one  of  the 
four,  in  the  same  manner  as  the  four  men  and  the  reeve  appeared 
at  the  Hundred  Leet,  and  severally  elected  their  several  burgesses. 
When  the  elections  for  Knights,  Citizens  and  Burgesses,  were  made 
by  the  same  set  of  suitors,  it  must  be  presumed  that  the  hundreds, 
together  with  the  franchises,  resolved  themselves  into  one  body, 
by  whom  the  electors  were  named.  Burghs  whose  returns  are  inter- 
mitted, or  who  appear  to  lose  the  right  of  sending  members  to 
Parliament,  may  thus  have  allowed  their  elective  burden  to  merge 
to  the  representation  of  the  shire;  whilst  other  burghs  submitted 
to  the  individual  performance  of  the  duty.  How  the  assent  of  the 
communitas,  which  is  always  expressed,  was  given  to  this  nomina- 
tion, does  not  appear.  The  premises  may  warrant  the  supposition, 
that  the  Leet  Juries,  which  on  all  occasions  acted  as  the  judicial 
representatives  of  the  suitors  of  the  Leets,  retained  the  same  func- 
tions on  these  occasions.  A  direct  delegation  from  the  Leet  to 
Parliament  still  exists  in  some  boroughs  by  prescription.  Many 
corporate  boroughs  exercise  the  franchise  by  the  bodies  into  which 
the  Leet  Juries  have  been  converted.  The  Lord  Mayor  of  London, 
representing  the  common  law  Portreeve,  was  anciently  considered 
as  a  member  of  Parliament,  by  virtue  of  his  office,  and  without  any 
special  election. 

It  may  be  objected,  that  no  proofs  have  yet  been  found  of  the 
existence  of  the  bodies  of  twelve  in  the  period  intervening  between 
the  reign  of  Henry  III.,  and  the  precedents  which  have  been  quoted. 
Perhaps  not;  but  if  the  jury  was  itself  and  alone  the  accustomed 
county  court,  as  held  for  these  purposes  before  the  sheriff,  no 
special  notice  of  it  would  necessarily  appear.  The  sheriffs  of  Kent 
and  Devonshire  and  Cambridge,  were  each  directed  to  cause  the 
election  to  be  made  in  pleno  comitatu ;  and  they  obeyed  the  direc- 
tion, by  causing  the  election  to  be  made  by  a  select  body.  But  if 
these  sheriffs  had  made  the  short  return,  merely  stating  the 
election  of  the  knights,  with  the  names  of  the  manucaptors,  then 
the  proceeding  by  which  they  were  enabled  to  make  the  return  in 
Parliament  would  have  remained  unknown.  In  legal  phraseology, 
the  mention  of  the  court  includes  all  its  known  parts  and  members. 

Some  great  change  had  certainly  taken  place  in  the  practice  of 
popular  elections  about  the  reign  of  Henry  VI.1 ;  and  inconveniences 
had  arisen  which  produced  the  various  regulating  statutes  by 
which  the  system  was  altered  and  equalized.  Possibly  this  altera- 
tion may  have  been  hastened  by  the  statute  7th  Henry  IV.  c.  15. 
But  it  is  very  remarkable,  that  many  elections  by  a  limited  number 
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.of  suitors  took  place  after  it  had  been  enacted,  that  "all  they  that 
"  be  there  present,  as  well  suitors  for  the  same  cause  as  others, 
"  shall  attend  to  the  election  of  the  knights  for  the  Parliament; 
"  and  then,  in  the  full  county,  they  shall  proceed  to  the  election 
"  freely  and  indifferently."  It  is  therefore  evident,  that  the 
election  by  a  select  body  of  Eight,  or  Twelve,  or  Sixteen,  was  con- 
sidered as  an  election  in  the  full  county,  and  as  the  legal  mode  of 
effecting  the  return  of  the  writ,  according  to  the  true  intent  and 
meaning  of  the  statutea.  Our  readers  may  be  inclined  to  conjecture, 
that  the  shire  juries  became  obsolete  in  proportion  as  the  Leet 
lost  its  penal  jurisdiction,  and  the  Eyre  its  authority:  and  the  fact 
certainly  is,  that  both  these  courts  were  rendered  in  great  measure 
useless  by  the  sessions  of  the  keepers  of  the  peace. 

We  believe  that  the  facts  which  we  have  now  adduced  may  be 
considered  as  affording  reasons  for  assuming,  that  the  knights  of 
the  shire,  instead  of  representing  the  military  tenants  of  the  Crown, 
were  in  truth  returned  to  Parliament  in  the  place  of  the  Courts-leet 
of  the  shire;  and  that  the  remedial  Court  of  Parliament  was  in- 
tended to  afford  that  justice  to  the  kingdom  which  in  the  remedial 
court  of  the  shire  was  dispensed  to  the  county.  Knighthood  ought 
to  be  considered  as  designating  a  qualification  of  property,  not  of 
tenure.  Thus  it  was  required  that  the  coroner  should  be  a  knight, 
obviously  for  the  purpose  of  providing  a  responsible  officer.  The 
burgesses  equally  attended  in  Parliament  on  behalf  of  the  Leets  of 
the  franchises,  which,  answering  by  twelve  to  the  shire-moot,  were 
distinct  jurisdictions,  and  severed  from  the  body  of  the  county. 
Great  difficulties,  as  we  readily  admit,  may  be  found  in  supporting 
their  positions.  All  the  allegations  upon  which  they  rest  are  sus- 
ceptible of  strict  historical  proof;  and  objections  may  be  stated 
which  cannot  be  completely  removed.  But  our  conjectures  are 
almost  as  plausible  as  any  other  of  the  many  theories  which  have 
hitherto  been  promulgated  to  account  for  the  representation  of  the 
Commons.  None  of  these  theories  has  given  satisfaction  to  the 
theorists  themselves;  and  certainly  there  is  no  theory  so  improb- 
able, so  irreconcileable  to  general  history,  or  to  the  peculiar  spirit 
of  our  Constitution,  as  the  opinions  which  are  held  by  those  who 
deny  the  substantial  antiquity  of  the  House  of  Commons.  No 

a  We  are  not  prepared  to  maintain,  that  the  mode  of  election  was  uniform  in 
all  parts  of  England.  The  returns  for  York,  of  the  13th  Henry  IV.  and  the  2nd 
Henry  V.  (Prynne,  B.P.R.  152-3),  would  disprove  such  an  assertion.  But  they 
prove,  that  a  select  body  of  suitors  might  constitute  a  County  Court;  so  they  are 
equally  to  the  purpose. 
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paradox  is  so  startling  as  the  assumption,  that  the  knights  and 
Burgesses  who  stole  into  the  Great  Council  between  the  close  of  the 
reign  of  John  and  the  beginning  of  the  reign  of  Edward,  should 
convert  themselves  at  once  into  the  Third  Estate  of  the  realm,  and 
stand  before  the  King  and  his  Peers  in  possession  of  powers  and 
privileges,  which  the  original  branches  of  the  Legislature  could 
neither  dispute  nor  withstand.  If  the  States  of  Jersey  were  created 
by  King  John,  he  would  scarcely  have  granted  an  elective  franchise 
to  the  people,  unless  a  system  of  representation  had  been  already 
familiar  to  him.  Admit  that  his  Constitutions  merely  confirmed 
existing  rights,  and  it  may  be  reasonably  maintained,  that  the 
institutions  which  generated  the  States  of  the  Norman  Isles  were 
not  unknown  to  England.  If  the  records  of  Jersey  could  be  con- 
sulted, we  should  perhaps  be  enabled  to  point  out  the  capacity  in 
which  the  Constables,  the  standing  grand  inquest  of  the  island, 
found  admission  into  the  States.  But,  at  all  events,  in  the  Tynwald 
of  Man,  as  well  as  in  the  Parliaments  of  the  Stannaries,  we  can 
actually  trace  the  conversion  of  the  Leets  into  general,  remedial 
and  legislative  assemblies.  Further  proofs  may  perhaps  be  re- 
covered hereafter.  It  must  not  be  forgotten,  that  the  researches 
of  all  previous  writers  have  been  directed  solely  in  furtherance  of 
the  opinions  which  have  been  held  respecting  the  feudal  origin  of 
Parliament.  No  one  has  considered  it  as  a  common  law  court. 
Consequently,  the  facts  which  illustrate  this  view  of  the  subject 
have  only  been  incidentally  noticed,  or  collected  with  other  views. 
A  regular  succession  of  the  inquest  juries  of  the  shires,  returned 
before  the  King  in  his  remedial  Council,  from  the  era  of  the  Con- 
quest to  the  era  of  Magna  Charta,  cannot  be  deduced.  They  may 
have  been  intermitted.  Their  powers  may  have  been  abridged  or 
repressed;  but  the  whole  tenor  of  the  great  charter  warrants  us 
in  denying  that  any  innovation  was  thereby  intentionally  intro- 
duced into  the  Constitution.  The  Barons  were  not  revolutionists. 
They  were  not  seeking  to  dimmish  the  lawful  prerogatives  of  the 
Crown.  They  sought  the  restitution  of  the  ancient  Saxon  rights 
and  liberties,  which  they  believed  to  be  their  inheritance.  They 
assembled  in  the  Saxon  field  of  council.  The  clause,  so  familiar  to 
every  Englishman,  which  secures  lawful  trial  to  every  freeman, 
was  not  a  grant  or  boon — it  was  one  of  those  maxims  which  had 
been  transmitted  from  father  to  son.  We  find  it  in  substance,  in  the 
Saxon  Custumal  of  Henry  I.  "Unusquisque  per  pares  suos  judi- 
"  candus  est. — Nil  a  nullo  exigi  vel  capi  debet,  nisi  de  jure  et 
"  ratione,  per  legem  terrae  et  justitiam,  et  per  judicium  curiae." 
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The  liberties  warranted  by  the  charter  were  not  innovations.  Its 
clauses  were  declaratory  and  remedial.  Its  provisions  were  solely 
intended  to  prevent  a  recurrence  of  the  evils  which  were  now  re- 
moved. 

A  remark  may  be  made  by  the  modern  lawyer,  that  the  knights 
chosen  under  the  writs  of  Runnemede  and  of  Henry  III.  were 
merely  inquest  juries,  by  whom  the  defaults  of  the  sheriffs  and 
others  were  to  be  returned  to  the  King,  or  to  his  Court,  or  to  his 
Justices.  But  the  development  of  the  Leet  establishes,  that  such 
juries  were  the  organs  in  which  the  whole  political  life  of  the 
commonwealth  was  seated.  Our  ancestors  had  no  other  method 
of  exercising  jurisdiction — of  ascertaining  facts — of  administering 
justice — but  by  calling  a  jury  into  action.  Even  the  taxes  granted 
by  the  Commons  were  assessed  upon  the  people  by  the  verdict  of 
a  jury.  Inquiries  into  the  origin  of  Parliament  have  been  too  much 
perplexed  by  a  reference  to  feudal  doctrines,  which  often  lead  the 
historian  astray.  Parliament  is  not  a  feudal  institution.  Its  tinge 
of  feudality  is  extraneous  and  superinduced.  The  law  of  Parlia- 
ment is  a  branch  of  the  common  law,  of  the  unwritten  law,  of  the 
law  which  has  subsisted,  and  subsists  by  immemorial  usage  and 
tradition,  from  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary.  In  discussing  our  constitutional  history,  it  seems  to 
have  been  forgotten  that  Parliament  is  not  an  isolated  court.  All 
the  Courts  of  the  Common  Law  are  respectively  analogous  to  each 
other.  No  one  of  its  institutions  is  estranged  from  the  rest.  They 
are  all  harmonious  and  consistent.  Neither  has  the  original  charac- 
ter of  the  Great  Council  been  always  duly  considered  by  historians. 
Parliament,  according  to  the  meaning  of  the  ancient  English 
Constitution,  was  not  convened  solely  for  the  purpose  of  making 
speeches,  or  making  laws,  or  granting  money.  It  was  a  high  Court 
of  justice,  in  which  the  King  and  his  council  were  to  be  informed  of 
the  wrongs  of  the  kingdom,  and  by  whose  authority  such  wrongs 
were  to  be  redressed.  It  was  to  relieve  and  protect  the  subject,  in 
all  those  cases  where  the  mesne  tribunals  had  made  default,  or  were 
unable  to  afford  a  competent  remedy.  When  the  Parliament  of 
the  4th  Ed.  III.  was  summoned,  proclamations  were  made  in  the 
name  of  the  King  in  every  county,  that  "all  who  would  complain 
"  of  all  oppressions,  hardships,  or  other  grievances  which  they  had 
"  suffered  against  justice  and  the  usages  of  his  kingdom,  were  to 
"  come  to  Westminster,  to  his  Parliament  there  next  to  be  holden, 
"  and  to  make  their  complaints  to  him,  or  to  those  whom  he  would 
"  assign  in  that  behalf;  and  that  he  would  grant  them  such  fit  and 
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<f  speedy  remedy,  as,  in  all  reasonable  manner,  should  give  them 
*'  content.  "a  These  were  the  purposes  for  which  the  Shire  was 
convened;  and  as  that  court  was  intended  to  be  auxiliary  to  the 
Leets,  and  to  aid  the  people,  if  justice  could  not  be  obtained  in  the 
borough,  or  the  Hundred  Leet ;  so  the  Parliament  was  constituted 
as  the  general  remedial  court  of  the  kingdom. 

The  legislative  power  of  the  Court  of  Parliament  was  exercised 
unconsciously,  because  it  resulted  from  the  remedial  power.  Com- 
plaints arose  of  violations  of  the  law,  of  neglect  of  the  law.  The 
Monarch  promised  to  forbid  the  abuse ;  and  farther  remedies  were 
provided  in  defence  of  the  existing  law.  It  was  strengthened  and 
declared.  Its  principles  of  justice  and  equity  received  a  new  and 
more  solemn  sanction.  Remedial  and  declaratory  statutes  thus 
succeeded  to  older  remedial  and  declaratory  statutes.  Yet  Parlia- 
ment, echoing  the  sentiments,  if  not  the  words,  of  the  Barons  of 
Merton,  scarcely  ever  intended  to  introduce  a  new  law,  to  enact  a 
new  statute.  "Nolumus  leges  Anglise  mutari,  quse  usitatse  sunt,  et 
41  approbate."  At  the  same  time,  the  old  Parliaments  never 
hesitated  to  renovate  the  law  according  to  its  real  and  original 
intent ;  but  it  was  modified  and  reformed  by  gradations,  which  are 
almost  imperceptible  when  considered  singly.  However,  this 
system  of  amendment  operated  without  intermission;  and  the 
sum-total  of  these  small  alterations  produced  great  alteration. 
Strictly  speaking,  therefore,  no  legislative  power  may  have  been 
originally  claimed  by  the  representatives  of  the  Anglo-Saxon  Leets 
convened  by  Parliament,  though  they  exercised  that  right  of  de- 
manding justice  and  protection,  which,  in  effect,  was  equivalent  to 
legislation. 

Much  stress  has  been  laid  upon  negative  evidence,  by  the 
opponents  of  ancient  representation.  They  assert,  and  truly,  that 
no  writs  of  summons  or  records  of  meeting,  can  be  produced.  Al- 
lowance must  be  made  for  the  ravages  of  time.  The  writ  may  have 
been  lost.  It  may  never  have  been  enrolled — nay,  it  may  never 
have  been  issued.  The  Anglo-Saxon  Leets  and  Shires  met  without 
any  special  mandate  from  the  Bang.  If  it  was  a  part  of  the  duty  of 
the  Leets  to  return  their  inquests  of  grievances  before  the  King 
sitting  in  his  great  council,  that  return  might  also  be  made  at  the 
expiry  of  the  accustomed  legal  period,  without  his  special  writ  or 
command.  The  remedial  Court  of  Parliament  would  be  held  in  its 
usual  course,  like  all  other  common  law  courts;  and  a  chronicler 

»  Prynne's  Brief  Register  dkc.  of  Parliamentary  Writs,  p.  15. 
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would  not  have  any  occasion  to  notice  the  assembling  of  a  tribunal 
which  came  together  merely  in  discharge  of  its  ordinary  duties. 

Parliament,  according  to  the  hypothesis  which  we  suggest  for 
the  consideration  of  our  readers,  has  resulted  from  the  concentra- 
tion of  the  remedial  and  judicial  authorities  of  the  kingdom.  The 
Lower  House  was  not  a  representation  of  tenures,  but  of  the  tri- 
bunals in  which  the  authority  of  the  commonwealth  was  exercised. 
The  Reeves,  the  magistrates  of  the  upland  towns,  denounced  the 
wrongs  committed  in  their  friborgs  into  the  Leet  or  magistracy 
of  the  Hundred.  Ascending,  in  their  turn,  the  Hundreds,  by  the 
inquest  Juries  of  the  Shires,  or  the  delegates  of  these  Juries,  made 
their  presentments  before  the  King  and  his  Council.  The  Leets  of 
the  boroughs  either  concurred  in  the  inquests  and  delegations  of 
the  shires,  or  they  answered  before  the  King  and  the  Council  in 
several ty,  as  they  had  answered  in  the  Shire-moot.  Magistrates  in 
their  own  sokes,  they  transmitted  the  complaints  of  the  people,  of 
whom  they  were  both  the  governors  and  the  representatives,  unta 
the  Great  Council  of  the  kingdom. 

Of  this  Council,  as  constituted  anterior  to  the  Conquest,  we 
know  little  more  than  the  name.  But  the  unity  of  the  members  of 
the  Constitution  is  such,  that  the  composition  of  the  greater 
Burghmotes  cannot  fail  to  reflect  the  image  of  the  paramount 
jurisdiction.  A  most  important  branch  of  the  Engla  rtedgifan 
probably  consisted  of  Aldermen  possessing  individual  powers  of 
jurisdiction — some  appointed  by  the  King,  others  by  the  courts  of 
the  Commons;  some  holding  office  for  life,  or  for  a  specified  term; 
others  invested  with  equal  authority  by  right  of  property  and  in- 
heritance. At  a  period  of  our  history,  which,  though  less  remote,  is 
equally  obscure,  there  is  reason  to  suppose  that  the  Barons  sat  in 
Parliament  as  representatives  of  the  jurisdictions  appendant  to 
their  lands. 

Whatever  weight  may  be  ascribed  to  the  proofs  upon  which  our 
arguments  must  rest,  the  theory  involved  in  our  inferences  is  con- 
sistent with  the  principles  of  the  Constitution.  In  the  Grand  Jury 
of  the  present  age,  much  as  it  has  varied  from  its  pristine  form, 
uniting  to  the  magistrates,  the  representatives  of  the  King's 
Thanes,  we  still  recognise  the  assembly  of  the  States  of  the  Shire; 
whilst  the  House  of  Commons  retains  the  active  functions  of  the 
Grand  Inquest  of  the  community. 

Our  ancient  Constitution  is  more  than  an  object  of  curiosity. 
We  have  long  boasted,  that  "the  liberties  of  which  every  English- 
"  man  is  inherited,"  are  derived  from  our  ancestors.  And,  as  the 
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muniments  by  which  we  deduce  our  title  to  that  inheritance,  we 
must  sedulously  study  the  dusty  record  and  the  mildewed  charter. 
From  them  alone  can  we  collect  the  precedents  of  the  spirit  of  the 
Constitution.  The  ancient  polity  of  England  allowed  the  powers  of 
Government  to  bear  as  lightly  on  the  people  as  was  consistent  with 
the  good  order  of  the  State.  It  was,  in  truth,  a  home  government — 
a  government  in  which  each  individual  took  as  great  a  share  as  he 
was  worth  in  the  community.  The  internal  balance  of  power  was 
fairly  poised.  Justice,  according  to  our  familiar  phrase,  was  brought 
home  to  every  man's  door.  Such  was  the  Constitution  of  Old 
England;  but  we  have  already  stated,  that  we  have  commenced 
these  investigations  with  a  very  sedate,  sober  and  archaic  tone  of 
mind.  And  as  we  really  feel  that  we  have  no  concern  to  side  with 
any  of  the  parties  which  have  battled  in  this  country  since  the 
death  of  Simon  of  Montfort,  we  shall  not  enter  into  any  practical 
exposition  of  the  maxims  of  former  days,  beyond  a  few  general 
observations,  which  must  have  been  anticipated  by  such  of  our 
readers  as  have  continued  awake  unto  this  our  fiftieth  page. 

An  inspection  of  the  Rolls  of  Parliament  during  the  reigns  of 
our  earlier  monarchs,  in  which  all  ranks  of  society  are  seen  crowd- 
ing into  the  Painted  Chamber  for  the  purpose  of  delivering  their 
complaints  into  the  hands  of  the  "Receivours  des  petitions 
"  d'Engleterre,  Gales,  Irland  et  Ecosse,  de  Gascoigne,  et  des 
"  autres  terres  et  pais  de  la  mer  et  des  isles," — will  induce  an 
opinion,  that  the  right  of  applying  to  the  Legislature  for  the 
redress  of  all  real  or  imaginary  grievances,  is  not  a  modern  inno- 
vation ;  the  greater  innovation  is  the  discouragement  of  this  right, 
even  though  it  may  not  be  always  exercised  with  judgment  or 
discretion.  Parliament,  when  exerting  its  remedial  jurisdiction,  is 
in  nowise  disturbing  the  established  distribution  of  judicial  au- 
thority ;  but  its  inquisitorial  functions  are  ancillary  to  the  ordinary 
Courts  of  Justice,  which  are  embraced  within  it  as  the  primary 
sphere.  A  countervailing  force,  repressing  the  undue  extension  of 
the  remedial  attributes  of  Parliament,  will  be  found  in  the  nature 
of  our  Parliamentary  representation,  which  is  and  ought  to  be 
essentially  aristocratic.  It  is  composed  of  the  natural  depositaries 
of  the  strength  and  power  of  the  people.  In  other  countries,  whose 
ancient  constitutions  were  nearly  analogous  to  our  own,  the  people 
lost  their  rights,  because  all  the  jurisdictions  possessed  by  the 
mesne  magistracy,  whether  feudal  or  municipal,  gradually  merged 
in  the  Crown.  The  sovereign  then  delegated  the  authority  which 
he  had  so  acquired,  to  a  dependent  magistracy,  created  by  his  will, 
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and  whose  importance  was  derived  only  from  their  stations.  No 
jealousy  was  excited  amongst  the  multitude  by  this  transition. 
Slight  inconveniences,  when  present,  are  more  irksome  than  the 
contemplation  of  remote,  though  greater,  dangers.  Baronial  sway 
vexed  and  irritated  the  wealthy  vassal.  The  simple  burgher  looked 
spitefully  at  the  haughty  Echevin.  They  forgot  that  the  village 
received  protection  from  the  frowning  dungeon-tower;  and  that 
the  gates  where  they  reluctantly  paid  the  toll  and  the  tenth  penny 
to  the  crabbed  city  sergeant,  could  be  shut  against  forced  loans  and 
benevolences.  Hence  the  people,  unapprehensive  of  futurity,  re- 
joiced when  the  monarch  struck  down  the  battlements  of  the 
castle,  and  seized  the  keys  and  maces  of  the  corporation.  They 
assisted  in  sweeping  away  every  barrier  which  the  older  institu- 
tions had  interposed  between  them  and  the  throne. 

Such  was  the  fate  of  the  continental  nations.  But  this  evil 
destiny  fell  not  upon  England.  Providence  produces  the  greatest 
effects,  in  the  moral  as  well  as  in  the  physical  world,  by  the  simplest 
means.  In  the  first  year  of  the  reign  of  King  Edward  III.,  the 
Commons  prayed,  that  good  men  and  true  might  be  assigned  in 
every  county  to  keep  the  peace,  and  that  they  might  have  power 
to  chastise  offenders  according  to  law  and  reason.  Edward  as- 
sented ;  the  petition  became  law ;  and  to  this  statute  we  probably 
owe  the  preservation  of  our  limited  monarchy.  The  country  re- 
quired a  renovation  of  its  internal  frame.  The  seignorial  franchises 
of  the  barons  had  become  insufficient  for  the  preservation  of  the 
public  tranquillity.  Adapted  to  a  simple  race  of  husbandmen,  the 
frankpledge  was  broken  and  dislocated  by  the  expansion  of  the 
community.  And  the  system  of  the  Anglo-Saxon  municipal  govern- 
ment, founded  upon  the  frankpledge,  was  no  longer  manageable  or 
effective.  At  this  juncture,  a  confederacy  of  the  powerful  land- 
holders against  the  body  of  the  English  people,  might  have  given 
them  an  overweening  sway.  They  might  have  asserted,  that  an 
extension  of  their  feudal  rights  was  needed  for  the  purpose  of  re- 
pressing the  disorders  of  the  kingdom :  and  the  legislature  might 
have  granted  to  them  a  more  summary  and  uncontrolled  juris- 
diction. Every  manorial  domain  would  then  have  been  converted 
into  an  honour  palatine ;  and  England  would  have  been  parcelled 
out  into  petty  principalities  like  Germany.  Had  the  people,  on 
the  contrary,  cooperated  either  actively  or  passively  with  the 
crown  in  disfranchising  the  aristocracy,  on  the  pretence  that  their 
territorial  rights  and  privileges  were  incompatible  with  the  quiet 
and  well-being  of  the  State;  if  they  had  complained,  that  the  rich 
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and  wellborn  were  already  formidable  to  the  throne  and  oppressive 
to  the  cottage — then  this  country,  like  France,  would  have  become 
a  levelled  field  of  despotism.  We  avoided  these  extremes  by  the 
creation  of  Justices  of  the  Peace.  The  lawful  authority  which 
wras  becoming  mischievous  and  debilitated  in  the  hands  of  its 
ancient  owners,  received  a  new  apportionment  amongst  the  order 
to  which  it  belonged.  The  class  received  a  compensation  for  the 
authority  which  was  lost  by  the  individual. 

Territorial  jurisprudence  was  not  abolished  by  a  sweeping  law. 
No  sudden  alteration  shook  and  jarred  the  State.  Infangthief  and 
outfangthief,  bloodwite  and  leirwite,  were  still  retained  in  the 
charter,  as  the  appurtenances  of  the  manor.  But  these  harsh- 
sounding  Saxon  terms  now  required  a  glossary.  The  lord  forgot 
to  claim  his  antiquated  powers.  He  allowed  them  to  fall  into 
desuetude,  whilst,  with  his  brethren  of  the  quorum,  he  sat  on  the 
bench,  where  he  resumed  an  equivalent  for  his  hereditary  rights, 
by  virtue  of  the  commission  which  had  issued  under  the  king's 
broad  seal.  The  crown  was  not  jealous  of  the  share  of  power  which 
it  appeared  to  bestow.  Equal  content  was  given  to  the  people,  who 
required  the  immediate  protection  of  the  magistracy.  Villeinage 
was  wearing  out.  The  yeoman  and  the  franklin  knew  that  the 
knight  and  the  squire  were  commoners  like  themselves ;  and  they 
submitted,  without  murmuring,  to  a  jurisdiction  which  seemed  as 
an  emanation  from  the  supreme  executive  authority ;  although  they 
might  now  have  been  ill  inclined  to  allow  such  preeminence  to  their 
equal  in  the  State,  if  he  had  claimed  it  as  an  inherent  sovereignty. 
Feudal  authority,  matured  into  real  political  power,  thus  became 
again  reunited  to  property;  and  the  energetic  and  benign  in- 
fluence exercised  by  the  English  gentleman,  was  settled  and 
confirmed. 

The  State  derives  all  its  stability,  power  and  energy  from 
nobility,  industry  and  talent.  In  the  words  of  King  Canute,  these 
are  the  Pillars  of  the  Throne;  and  if  any  one  of  them  is  broken 
asunder,  the  Throne  will  fall.  But  they  must  be  coordinate  and 
they  must  not  rise  against  each  other.  Aristocracy,  founded  only 
upon  birth,  is  hateful  to  the  other  ranks  of  society.  An  aristocracy 
composed  only  of  the  rich,  debases  its  members  no  less  than  the 
people  at  large.  France,  according  to  the  old  regime,  exhibited  the 
effects  produced  by  a  ruling  caste;  and  America  may  one  day 
deplore  the  polity  which  leaves  no  substantial  ascendancy  but  to 
the  purse.  An  Utopian  community  might  create  an  aristocracy, 
for  which  the  sole  qualification  should  be  talent,  or  the  reputation 
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of  talent.  As  far  as  the  multitude  are  concerned,  the  coin  and  the 
counterfeit  are  just  the  same.  Revolutionary  France,  and  the 
ancient  republics,  exhibit  some  approximation  to  such  an  aristo- 
cracy; and  their  examples  prove,  that  the  ascendancy  of  mere 
mind,  unchecked  by  the  habits  of  action  acquired  by  familiar 
honour  and  respectability,  would  become  more  intolerant,  pitiless 
and  tyrannical,  than  any  of  the  forms  of  misrule  beneath  which  the 
earth  has  groaned.  In  England,  the  heterogeneous  elements  of  our 
constitution  have  forced  the  three  kinds  of  aristocracy  into  com- 
bination with  each  other.  From  their  union  results  another  species, 
the  aristocracy  which  is  founded  upon  character,  a  term  so  com- 
pletely our  own,  as  to  be  untranslatable  into  any  other  language. 
It  is  to  the  aristocracy  of  character  that  the  Parliament  owes  its 
supremacy  over  the  crown  and  the  kingdom.  If  deprived  of  it, 
the  Lords  and  Commons  would  become  theatrical  pageants.  They 
might  retain  the  Woolsack  and  the  Mace,  the  Black  Rod  and  the 
Chair;  but  they  could  neither  command  respect  nor  enforce 
obedience. 

We  live  at  the  beginning  of  one  of  the  great  cycles  of  the  world. 
The  empire  of  feudality  has  fallen  for  ever;  and  the  states  which 
composed  it  must  assume  a  new  organization.  At  no  very  distant 
period,  their  polity  will  be  nearly  uniform  in  its  structure ;  and  the 
principles  which  will  rule  them,  will  cause  their  governments  to 
approximate  to  the  form  of  the  government  of  England.  It  is  in 
vain  that  emperors  and  kings  assemble  in  secret  conclave  to  avert 
this  revolution.  The  doom  is  sealed,  the  decree  has  gone  forth,  the 
judgment  is  passed.  They  must  be  content  to  reign  according  to 
the  constitution.  Their  prerogatives  must  be  defined;  the  rights 
and  privileges  of  their  subjects  must  be  secured.  If  this  euthanasia 
of  feudality  is  to  be  retarded,  it  will  be  so,  not  by  the  stubborn 
opposition  of  sovereigns  and  cabinets,  but  by  the  ignorance  and 
political  fanaticism  of  the  people.  The  privileges  of  the  common- 
wealth can  never  be  protected,  if  we  violate  the  rights  belonging 
to  any  of  its  members.  If  the  priesthood  are  disposed  to  pay  too 
ready  an  obedience  to  the  ruling  powers,  we  shall  not  add  to  their 
independence  by  despoiling  them  of  their  lands,  and  converting 
them  into  the  salaried  servants  of  the  State,  or  into  eleemosynary 
dependants  upon  the  bounty  of  their  hearers.  An  established 
church  is  an  essential  portion  of  a  constitutional  monarchy.  Its 
endowment  is  the  property  of  the  people.  When  they  pillage  the 
altar,  they  rob  themselves.  We  should  open  as  many  paths  as 
possible  between  the  lower  and  upper  orders  of  society.  Every 
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advocate  of  popular  liberty  ought  to  cherish  an  ecclesiastical  con- 
stitution, by  which  the  son  of  the  peasant  may  acquire  unchal- 
lenged rank  and  independence.  The  cardinal's  cap  and  the 
episcopal  mitre  fall  often  on  the  humblest  brow.  Men  of  transcen- 
dant  talents  may  force  their  way  through  tracks  of  their  own.  The 
difficulty  consists  in  providing  for  the  regular  progress  of  men  whose 
talents  entitle  them  to  distinction,  though  not  to  command.  When 
the  church  cannot  be  acceptable  to  the  individuals  belonging  to 
this  class  of  society,  those  to  whom  it  would  have  afforded  a  com- 
petent provision  are  without  resource  unless  they  become  soldiers 
or  lawyers,  who  devour  the  flock  which  the  pastor  tends,  or  they 
increase  the  locust  swarms  of  employes  and  gens  du  bureau. 

A  representative  government  cannot  exist  in  a  monarchy  with- 
out inequality  of  rank.  Some  classes  must  have  a  greater  share  of 
political  power  than  the  rest,  in  order  that  they  may  be  enabled  to 
support  the  popular  representatives  by  their  influence.  Deputies, 
however  freely  elected,  who  walk  into  the  chamber  attended  only 
by  their  own  insignificance,  can  receive  but  a  slender  aid  from  the 
will  and  voices  of  their  electors.  Unless  the  popular  members  are 
powerful  in  the  nation,  they  can  never  constitute  a  party.  To  pre- 
serve their  influence,  they  may  form  knots,  clubs,  juntos;  but  they 
acquire  no  stability  by  these  means.  They  must  be  great  men  at 
home,  as  well  as  in  the  chamber;  if  they  have  no  authority  else- 
where, they  will  not  awe  the  ministers  by  ranting  in  the  tribune. 
France,  and  we  fear  Spain  and  Portugal,  will  afford  too  clear  a 
comment  upon  these  propositions. 

Will  it  be  said  that  we  are  wedded  to  the  imperfections  and 
infirmities  of  our  form  of  government?  No.  The  most  fervent 
attachment  to  our  laws  and  institutions  is  perfectly  compatible 
with  the  most  painful  sense  of  their  defects.  Our  constitutional 
history  consists  of  an  unbroken  series  of  complaints  and  conces- 
sions. Our  ancestors  were  always  yearning  after  amelioration  and 
improvement.  Grievances  may  have  been  frequently  exaggerated, 
— grace,  too  long  withheld;  but  no  period  can  be  discovered  in 
times  past,  in  which  King,  Lords  and  Commons  united  in  assum- 
ing that  the  laws  and  constitution  had  acquired  such  a  degree  of 
abstract  excellence  as  to  forbid  all  reform.  A  free  government 
should  not  crouch  before  the  people ;  but  if  an  unyielding  spirit  of 
opposition  should  renounce  all  communion  with  public  opinion, 
then  the  hour  of  distress  and  danger  will  have  arrived.  Woe  betide 
us  if  we  refuse  to  listen  to  the  wisdom  of  our  ancestors.  They  were 
homely  and  practical  men;  and,  obeying  the  simple  dictates  of 
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common  sense,  they  never  shrank  from  the  duty  of  amendment. 
The  best  institutions  turn  into  curses,  if  allowed  to  degenerate 
from  their  pristine  nature.  The  laws  and  customs  which  afforded 
security  to  the  father,  become  noxious  to  the  son.  The  level  of  the 
ocean  changes ;  shoals  and  rocks  are  found  where  the  vessel  of  the 
State  rode  at  anchor;  and,  unless  a  new  harbour  is  deepened  for 
her  reception,  the  pilots  will  quail  and  tremble  at  the  howling  of 
the  winds,  and  find  no  refuge  from  the  storm. 

"  Quamvis  Pontica  pinus, 
Sylvae  filia  nobilis, 
Jactes  et  genus,  et  nomen  inutile; 
Nil  pictis  timidus  navita  puppibus 
Fidit.    Tu,  nisi  ventis 
Debes  ludibrium,  cave!" 
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AMONGST  the  many  peculiarities  which  characterize  our  legal 
institutions,  there  are  none  more  remarkable,  or  less  understood, 
than  those  by  which  the  Courts  of  Extraordinary  or  Equitable 
Jurisdiction  are  distinguished  from  the  Courts  of  Common  Law. 
Blackstone  has  observed  that  nothing  was  extant  in  his  day,  which 
could  give  a  stranger  a  tolerable  idea  of  our  Courts  of  Equity;  and 
his  own  chapter  on  the  subject,  elegant  and  ingenious  as  it  is, 
cannot  be  said  to  supply  the  deficiency.  The  root,  indeed,  of  the 
inquiry,  and  the  principles  which  can  alone  make  those  peculiari- 
ties intelligible,  are  more  deeply  laid  in  the  antiquities  of  our 
ancient  policy  than  has  been  commonly  supposed;  and  although 
we  are  not  prepared  to  fill  up  the  space  in  legal  literature,  which  is 
confessedly  unoccupied,  yet  we  think  we  can  afford  some  assistance 
to  the  researches  of  those  who  may  be  disposed  to  consider  our 
ancient  law  in  conjunction  with  the  history  of  our  constitution. 

It  is  a  mistake  to  suppose  that  even  now  Courts  of  Equity  alone 
possess  an  equitable  or  extraordinary  jurisdiction ;  for  every  lawyer 
knows  that  the  courts  of  common  law  exercise  something  of  the 
same  kind  in  many  cases  and  for  many  purposes.  But  it  is  certain 
that  it  was  formerly  much  more  extensively  diffused,  than  it  now 
is ;  nor  were  its  principles  confined,  as  at  present,  to  the  discussion 
of  the  rights  of  property.  Courts  existed  for  the  trial  of  crimes  and 
misdemeanours  which  were  not  within  the  cognizance  of  the 
ordinary  courts  of  common  law,  and  sentences  were  passed  not  in 
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pursuance  of  the  verdict  of  a  jury,  but  upon  the  examination  of  the 
accused  party,  and  the  depositions  of  witnesses.  Both  in  principles 
and  in  practice,  it  is  obvious  that  these  courts  were  entirely  analo- 
gous to  the  subsisting  courts  of  equity. 

We  shall  endeavour  in  the  present  remarks  to  trace  the  first 
source  of  these  extraordinary  powers,  in  the  remedial  functions  of 
that  portion  of  the  ancient  legislature  which,  during  the  reigns  of 
Edward  I.  and  Edward  II.  was  an  incorporate  member  or  branch  of 
parliament,  and  was  designated  by  the  name  of  the  Council;  a 
name  applied  also  to  the  supreme  legislative  and  judicial  assemblies 
of  the  kingdom  until  the  reign  of  Henry  III.,  when  they  obtained 
the  style  and  title  of  the  Parliament.  And  we  shall  consider  the 
reign  of  Edward  I.  as  the  proper  starting-point  of  inquiry,  because  in 
the  preceding  era  the  constitution  cannot  be  said  to  have  been 
defined  either  in  its  form  or  institutions ;  and  the  investigation  of 
the  earlier  history  of  the  Council,  though  highly  important  in  itself, 
would  lead  us  into  discussions  foreign  from  our  immediate  purpose. 

No  complaints  or  remonstrances  appear  to  have  been  excited 
by  the  exercise  of  the  remedial  functions  of  the  Council  from  the 
reign  of  Edward  I.  until  the  reign  of  Edward  III.,  when  the  second 
period  of  its  legal  history  begins.  The  Commons  then  denounced  its 
jurisdiction  as  an  infringement  of  the  celebrated  chapter  of  Magna 
Carta,  by  which  the  king  grants  that  no  freeman  shall  be  taken 
or  imprisoned,  or  disseised  of  his  freehold,  or  free  customs,  or  be 
outlawed,  exiled,  or  destroyed,  passed  upon,  or  condemned,  other- 
wise than  by  the  lawful  judgment  of  his  peers,  or  the  law  of 
the  land.  The  same  course  was  pursued  under  Richard  II.,  and 
the  object  of  limiting  and  regulating  the  powers  of  the  Council, 
as  well  as  of  communicating  them  to  the  entire  Parliament,  was. 
partially  effected  under  the  House  of  Lancaster,  when  the  same 
jurisdiction  was  exercised  by  the  King,  Lords,  and  Commons,  in 
Parliament  assembled;  at  the  same  time,  however,  that  it  con- 
tinued concurrently  vested  in  the  Council,  which  also  began  to 
assume  the  form  of  the  Privy  Council. 

As  the  main  question  at  issue  between  the  Commons  and  the 
crown  arose  out  of  the  alleged  violation  of  Magna  Carta,  it  will  be 
necessary  in  the  first  place  to  consider  the  meaning  of  the  chapter. 
Now  we  apprehend  that  a  good  deal  of  error  has  been  occasioned 
by  the  practice  of  considering  the  Great  Charter1,  as  one  unchanging 
statute,  without  adverting  to  its  repeated  promulgations  at  differ- 
ent intervals.  Every  confirmation  of  the  Charter  was,  in  effect, 
a  re-enactment.  General  expressions  in  it  therefore,  or  legal  terms, 
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ought  to  be  construed  with  reference  to  the  laws  and  usages  pre- 
vailing at  each  of  the  respective  times  when  it  received  a  fresh 
sanction.  Hence  whatever  may  have  been  the  meaning  of  those 
who  penned  the  Charter  of  Runningmede,  the  passage  relating  to  the 
trial  by  judgment  of  the  peerage,  must  now  be  explained  according 
to  the  constitution  of  the  realm,  when  the  charter  of  Henry  III. 
was  renewed  by  his  son.  And  at  that  period,  it  designated  no  other 
mode  of  trial  except  such  as  could  be  given  by  the  peers  of  the 
king's  courts,  by  the  tenants  in  chief,  whether  ecclesiastics  or 
laymen,  who  sat  and  acted  by  virtue  of  the  baronies  which  they 
held  of  the  king.  The  other  species  of  trial,  by  the  law  of  the  land 
or  common  law,  as  it  was  administered  under  Edward  I.  included 
many  modes  of  dispensing  justice. 

When  the  transgressor  was  seized  under  such  circumstances  as 
to  leave.no  doubt  of  his  guilt  in  the  minds  of  the  by-standers,  no 
accuser  or  witness  was  required,  and  no  defence  allowed.  The 
corpse  lying  at  the  feet  of  the  murderer  testified  his  crime — no 
other  proof  was  given  of  his  misdeed ;  the  thief  bearing  his  spoil  was 
beheaded  by  his  pursuers  without  respite  or  delay ;  and  the  bloody 
hand  of  the  slayer  of  the  deer  drew  forth  instant  retribution  from 
the  guardians  of  the  forest.  Punishments  thus  inflicted  bore  the 
character  of  revenge  rather  than  that  of  legal  adjudication.  They 
often  proceeded  from  the  authority  of  the  Land  Lords  who  had 
inherited  the  Saxon  rights  and  jurisdictions,  or  of  the  Burghs  to 
whom  the  same  franchises  appertained.  But  the  principle  of  taking 
judicial  notice  of  open  and  notorious  crimes  and  misdemeanours 
was  long  recognized  in  other  courts,  even  in  those  high  tribunals 
where  such  vindictive  justice  was  in  danger  of  becoming  subser- 
vient to  the  worst  motives  and  passions.  Offences  against  the 
public  peace,  the  state  and  the  crown,  were  not  infrequently 
submitted  to  judgment  by  acclamation,  and  the  well-deserved  con- 
demnation of  the  criminal  lost  its  moral  efficacy,  and  seemed  to  be 
the  result  either  of  despotic  power  or  party  violence. 

When  the  offence  was  less  manifest,  the  criminal,  after  appre- 
hension, was  put  upon  his  deliverance  at  Common  Law,  either  by 
the  appeal  of  the  injured  party,  or  by  the  presentment  of  an  in- 
quest. In  the  first  case  he  might,  except  under  certain  circum- 
stances, defend  himself  by  his  body,  and  meet  his  opponent  in  the 
field ;  or  he  might  elect  to  abide  by  the  testimony  of  his  countrymen, 
summoned  from  the  neighbourhood  where  the  deed  was  supposed 
to  have  been  committed.  In  the  second,  he  might  have  submitted 
to  the  ordeal,  until  it  was  prohibited  by  Henry  III.  This  mode  of 
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trial,  wicked  and  foolish  as  it  undoubtedly  is,  has  been  too  widely 
spread  through  all  nations  in  a  half-civilized  state,  to  be  treated 
by  fellow  men  with  extreme  severity;  and  in  this  particular  in- 
stance it  was  less  wicked  and  foolish  than  ordinarily,  if  it  be  true, 
as  seems  probable,  that  at  the  period  when  it  was  allowed,  the  first 
finding  or  presentment  of  the  inquest  was  final,  and  that  the  sub- 
sequent ordeal  was  allowed  to  the  accused  from  motives  of  human- 
ity, and  for  the  purpose  of  giving  him  another  chance  of  escape. 
If  he  declined  the  judgment  of  God,  he  put  himself  upon  his 
country,  which  became  the  only  mode  of  acquittal  after  the  ordeal 
was  abolished,  except  in  certain  cases  where  compurgation  was 
allowed. 

The  commonwealth  was  knit  together  by  the  law  of  free  borgh1 
or  frank  pledge.  Of  this  singular  institution  Mr.  Hallam  has  given 
the  best  account,  and  the  most  reasonable  justification.  It  was  a 
system  of  mutual  suretyship,  which  gave  to  every  individual,  whom 
it  included,  a  direct  interest  in  the  general  observation  of  the  law. 
It  bore  hard  indeed  on  personal  freedom,  but  the  unsettled  state  of 
society,  and  the  imperfect  authority  of  the  laws,  rendered  it 
necessary.  When  a  crime  was  committed,  an  account  was  required 
from  the  inhabitants  of  the  township.  If  the  offender  was  not 
produced,  and  the  township  was  unable  satisfactorily  to  purge 
itself  from  participation  in  his  guilt,  or  negligence  in  the  pursuit, 
it  might  be  amerced.  But  the  offender  himself,  not  appearing  in 
court  after  lawful  summons,  broke  the  compact  which  bound  him 
to  the  commonwealth;  he  became  an  outlaw;  his  property  was 
forfeited,  he  was  said  to  bear  a  wolf's  head,  and  might  be  slain  with 
impunity.  The  punishments  of  the  law  were  rigorous,  but  they  were 
mitigated  in  practice  by  the  natural  yearning  to  do  justice  in 
mercy.  If  the  criminal  had  taken  sanctuary,  he  might  save  his  life 
by  abjuring  the  realm,  and  the  white  cross  which  he  bore  in  his 
hand,  whilst  he  was  journeying  to  the  seashore,  protected  him 
against  all  harm.  Many  lives  were  saved  by  the  benefit  of  clergy, 
which,  although  it  was  not  carried  to  such  an  extent  as  afterwards, 
was  still  sufficiently  ample.  An  appeal,  indeed,  whether  of  theft 
or  murder,  could  not  be  released  or  pardoned  by  the  king.  But  the 
judges,  even  as  early  as  the  reign  of  Henry  III.  greatly  discouraged 
appeals.  They  required  the  utmost  nicety  in  the  pleadings,  and 
allowed  the  defendant  to  avail  himself  of  every  technical  objection, 
however  minute ;  while  the  heavy  punishment  which  was  inflicted 
upon  the  appellor  when  he  failed  in  his  suit,  was  a  powerful  guard 
against  any  abuse  of  the  process. 
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From  this  hasty  outline  it  will  be  collected  that  the  criminal 
law  was  entirely  Gothic1  in  its  structure.  Considered  in  relation 
to  its  effects,  it  was  not  oppressive  upon  the  people;  and  the 
general  peace  of  the  kingdom,  allowing  for  the  state  of  society, 
was  well  preserved,  or  at  least  better  than  in  any  coeval  state  in 
Europe.  Acting  by  established  and  acknowledged  rules,  the  law 
might  be  harsh,  but  it  was  not  despotic,  and  the  principle  of  adopt- 
ing precedent  as  the  guide  of  judicial  decisions  tended  to  give 
stability  and  vigour  to  its  administration.  No  speculative  wisdom 
will  ever  devise  a  code  which  can  anticipate  the  infinite  variety  of 
cases  arising  out  of  the  transactions  of  human  life.  A  system  of 
jurisprudence  which,  founded  upon  precedents,  admits  the  engraft- 
ing of  other  precedents  as  they  arise,  will  form  the  nearest  approach 
to  such  a  code,  because,  although  no  two  cases  are  ever  exactly 
similar,  still  no  new  case  ever  happens  which  has  not  had  a  fore- 
runner in  some  earlier  case,  so  nearly  analogous  to  it  as  to  afford 
a  rational  rule  for  its  decision. 

The  principal  permanent  tribunals  of  civil  and  criminal 
jurisdiction,  noticed  by  Bracton,  Britton  and  Fleta2,  are  the  courts 
of  the  Justices  assigned  to  hold  Pleas  before  the  King  himself,  the 
Justices  of  the  Bench,  and  the  Exchequer,  and  of  these  they  treat 
copiously  and  clearly;  but  they  scarcely  allude  to  the  subject  of 
our  present  inquiry,  the  King's  Council,  which,  under  the  constitu- 
tion as  it  existed  during  the  reign  of  Edward  I.  appears  to  have 
been  the  highest  permanent  tribunal. 

"Some  have  thought,"  it  is  observed  by  Hale,  in  his  Treatise  on 
the  Jurisdiction  of  the  Lords  House  of  Parliament,  p.  23,  "that 
"  there  was  lodged  in  it  (i.e.  the  Council)  the  plenitude  of  all  civil 
"  jurisdiction;  and  was,  as  it  were,  the  common  mother  of  those 
"  great  courts,  the  Chancery,  the  King's  Bench,  the  Common 
"  Pleas,  and  Exchequer;  and  that  the  judges,  and  others  that  had 
"  jurisdiction  in  those  courts  above  named,  were,  anciently,  but  so 
"  many  distributions  of  the  members  of  this  Council  for  the  better 
"  dispatch  of  business  and  ease  of  themselves  and  the  people,  as  it 
"  were  so  many  sub-committees  or  sub-delegates  taken  by  the 
"king  out  of  this  council  for  that  purpose;  but  that  still  this 
"  consilium  in  its  collective  body,  retained  their  primitive  and 
"  original  jurisdiction. 

"Others,  again,  have  thought  that  the  institution  of  these 
"  courts,  of  Chancery,  King's  Bench,  Common  Pleas,  and  Ex- 
"  chequer,  and  the  judges  appointed  to  sit  therein,  were  in  truth 
"  the  primitive  jurisdiction  next  under  the  Parliament;  but  that, 
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"  for  the  better  accommodation  and  advice,  the  judges  of  these 
"courts,  the  Chancellor,  Treasurer,  Justices  of  each  bench,  and 
"  Barons  of  the  Exchequer,  and  some  other  principal  attendants 
"of  places  that  concerned  the  administration  of  justice  and  the 
"  king's  revenue,  were  called  hither  to  be  parts  and  members  of 
"this  council;  and  therefore  that  the  council  itself,  as  such,  had 
"  nothing  of  coercive  jurisdiction." 

Omitting  certain  powers  and  authorities,  which  do  not  affect 
the  question  now  before  us,  the  jurisdiction  of  the  Council  may  be 
divided  into  two  principal  branches — the  authority  of  dispensing 
justice  immediately  by  proceedings  before  the  members  in  person 
— and  the  authority  of  issuing  writs  upon  which  the  proceedings 
in  other  courts  of  remedial  jurisdiction  were  grounded,  which  last 
they  shared  with  the  King  and  with  the  Chancery.  A  writ  of  this 
description  is  a  mandate  issued  in  the  name  of  the  King,  but  it  was 
not  indispensable  that  his  commands  should  be  reduced  into 
writing.  He  was  a  record  in  himself a,  and  his  orders,  given  by  him 
in  his  judicial  capacity,  ore  tenus,  were  equivalent  to  a  writ  or 
commission,  and  required  no  further  authentication ;  when  given 

a  This  expression  requires  some  explanation.  In  the  original  sense  of  the  word, 
the  record  was  not  the  written  evidence  of  the  fact,  but  the  term  was  applied  to  the 
witnesses  themselves,  whose  testimony  could  not  be  doubted  or  rejected.  Thus  in 
the  writs  of  "Recordari,"  preserved  by  Glanville,  lib.  8,  c.  6,  7,  9, 10,  it  is  clear  that 
the  record  was  the  declaration  made  ore  tenus  by  the  knights  who,  appearing  in 
open  Court,  were  to  certify  concerning  the  plea;  and  it  will  be  seen  that  whenever 
Glanville  employs  the  term,  it  is  always  applied  to  such  a  judicial  declaration.  In 
the  Grand  Coustumier  of  Normandy,  the  term  bears  no  other  meaning — the  record 
of  espousals  (c.  101)  is  the  evidence,  upon  oath,  of  seven  witnesses  who  were  present 
at  the  ceremony.  The  record  in  the  Exchequer  of  Normandy  (c.  103)  is  the  testi- 
mony of  the  same  number  of  persons  who  could  testify  concerning  the  things  done 
or  granted  therein.  And  it  may  be  doubted  whether,  either  in  England  or  Nor- 
mandy, there  was  originally  any  written  record  of  the  proceedings  which  appear 
to  have  been  preserved  only  in  the  memory  of  the  witnesses.  By  a  natural  con- 
sequence, the  term  was  applied  in  England  to  the  written  evidence  or  declaration 
of  the  persons  giving  testimony;  thus  in  the  writ  of  Recordari  in  the  Register 
(p.  5),  the  record  is  directed  to  be  transmitted  under  the  seals  of  the  knights, 
who  were  present  when  it  was  made,  yet  the  distinction  between  the  record  or 
testimony,  and  the  recording  parchment  which  contained  it,  was  long  accurately 
felt. 

In  the  statutes  15  Rich.  II.  and  13  Hen.  IV.  c.  7,  the  record  of  the  Justices  or 
Justice,  and  the  Sheriff's  "poair  de  recorder,"  relate  only  to  their  testimony  and 
power  of  bearing  testimony,  concerning  riots,  which,  by  the  latter  statute,  when 
certified  in  the  manner  therein  provided,  was  made  equivalent  to  a  presentment. 
The  misconception  of  the  term  is  probably  the  ground  of  the  opinion  that  a  justice 
of  the  peace  is  a  court  of  record  in  himself. 
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in  writing,  such  authentication  was  afforded  by  affixing  the  great 
seal  to  the  parchment  which  contained  the  precept. 

Glanville,  fully  as  he  treats  of  original  writs,  throws  no  light 
upon  the  mode  of  suing  out  or  of  obtaining  them.  As  the  prece- 
dents inserted  in  his  treatise  are  tested  in  the  name  of  the  Justiciar, 
it  has  been  conjectured  that  they  were  issued  by  that  great  officer 
of  state.  This  supposition,  however,  is  disproved  by  a  very  curious 
account  which  has  been  preserved  of  the  costs  and  expenses  of 
an  ancient  law-suit  for  the  recovery  of  land.  When  Henry  II.  was 
in  Normandy,  though  the  Justiciar,  Richard  de  Luci,  was  in 
England,  it  was  necessary  that  the  suitor  should  obtain  his  writ 
from  the  sovereign,  although  before  it  became  operative  on  this 
side  of  the  channel,  the  seal  remaining  in  the  custody  of  the  queen 
was  also  affixed  to  it. 

This  may  be  collected  from  the  following  extracts : 

"Hie  est  sumptus  et  custamentum  quod  ego  Richardus  de 
"  Anesty  posui  in  terra  Willelmi,  Avunculi  mei,  perquirenda. 

"Scilicet,  in  primum  misi  quendam  hominem  meum  Norma- 
*'  niam  pro  brevi  Regis,  per  quod  posui  adversaries  meos  in 
""  placitum ;  qui  dimidiam  marcam  dispendidit  in  illo  itinere. 

"Et  cum  mihi  nuncius  meus  breve  apportasset,  recepto  brevi, 
41  porrexi  Sarum  cum  brevi,  ut  ibi  in  sigillo  Reginae  reverteretur, 
"  et  in  illo  itinere  dispendidi  ij  marcas  arg. 

"Et  cum  inde  redissem,  audiens  quod  Radulphus  Brito  de- 
""  buisset  transfretare,  secutus  sum  eum  usque  Suhantun,  causa 
"  loquendi  cum  eo,  ut  perquireret  mihi  breve  Regis  ad  Archiepis- 
""  copum,  quia  scivi  quod  placitum  debebat  in  curia  ejus  divertere. 
"  Et  in  illo  itinere  dispendidi  xxii  sol.  et  vii  den. ;  et  amisi  unum 
"  palefridum,  quern  emeram  pro  xv  sol. 

"Inde  reversus  cum  brevi  Reginae  ivi  Angriama,  et  tradidi 
<c  breve  Ricardo  de  Luci;  quo  viso  et  audito,  posuit  mihi  diem  pla- 
"  citandi  apud  Norhantun,  in  vigilia  Sancti  Andreae. 

"Et  infra  hoc  terminum  misi  Nicolaum,  clericum  meum, 
"  propter  Gaufridum  de  Tresgoz,  et  propter  Albredam  sororem 
*'  ejus ;  (scilicet  quae  fuit  uxor  avunculi  mei),  quos  invenit  in  Norf . 
""  apud  Berneiam.  Et  in  illo  itinere  dispendidit  xv  sol. ;  et  amisit 
""  unum  runcinumb  quern  emeram  ix  sol. 

a  Ongar  in  Essex.  Richard  de  Luci  "had,  by  the  gift  of  Henry  the  Second,  the 
**  hundred  of  Angre,  in  Essex,  as  also  an  hundred  acres  of  assart  land  in  the  forest 
"  of  Stamford,  Grenestede  and  Angre."  Dugdale's  Baronage,  vol.  I.  p.  566. 

b  Runcinus — a  load  horse.  Hence  Rowney;  "he  rode  upon  a  rowney  as  he 
"  could."  Chaucer.  See  Spelm.  Gloss.  493. 
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"Et  cum  redisset,  ivi  ad  placitum  meum,  apud  Norhanton  cum 
"  amicis  et  auxiliis  meis.  Et  in  illo  itinere  dispendidi  liiii  sol.  Ab 
"  hinc  posuit  mihi  diem  alium  apud  Suhantun  ad  xv  diem.  Et  in 
"  illo  itinere  dispendidi  Ivii  sol. ;  et  in  illo  itinere  amisi  unum  runci- 
"  num  qui  valebat  xii  sol. 

"Postea  venit  Radulphus  Brito  de  Normannia  et  apportavit 
"  mihi  breve  Regis  per  quod  placitum  fuit  remotum  in  curia 
"  Archiepiscopi,  et  illud  breve  apportavi  Teobaldo  Archiepiscopo,, 
"  quern  inveni  apud  Wint.  Et  in  illo  itinere  dispendidi  xxv  sol. : 
"  et  iiii.  den." 

Such  was  the  course  in  the  reign  of  Henry  II. ;  and  hence  we 
think  it  may  be  concluded  that  the  officiiia  brevium,  the  Chancery, 
did  not  then  exist;  neither  does  it  seem  that  the  Chancellor1  then 
possessed  all  the  functions  attributed  to  him  in  the  next  age  of  our 
legal  history. 

The  dignity,  weight  and  power  of  this  high  office  have  been 
traced  from  remote  antiquity.  "Certain  it  is,"  says  Lord  Coke, 
"  that  both  the  British  and  Saxon  kings  had  their  Chancellors  and 
"court  of  Chancery";  and  Reinbald  and  Leofric,  Siward  and 
Adulphus,  Wolsine  and  Thurketill  are  named  and  quoted  in  support 
of  his  assertions.  Many  of  the  charters,  authenticated  by  the  sub- 
scription of  these  names,  are  supposed  to  be  spurious,  and  it  is  the 
opinion  of  the  most  competent  living  authority,  that  the  life  of 
Thurketill,  which  forms  so  interesting  an  episode  in  the  history  of 
Croyland,  must  be  expunged  from  the  pages  of  Ingulphus,  as  a  later 
interpolation.  The  dispute,  however,  is  merely  about  words;  for 
the  administration  of  justice  was  so  different  under  the  Saxon  and 
Anglo-Norman  monarchs,  that  the  Chancellors  of  Edred  or  Ethel- 
dred  could  have  borne  but  a  slight  affinity  to  Thomas  a  Becket  or 
Stephen  Langton. 

Under  Edward  I.  the  Chancery  became  more  settled  in  its 
course,  and  this  public  board  or  public  office,  for  such  it  was,  and 
not  a  Court  of  Justice,  then  consisted  of  the  Chancellor,  and  of 
certain  clerks,  whose  duty,  according  to  Fleta,  consisted  in  hearing 
and  examining  the  petitions  of  complainants,  and  in  affording  them 
due  remedy  by  the  King's  writ.  Perhaps  this  passage  refers  to  their 
attendance  as  receivers  of  petitions  in  Parliament,  or  before  the 
Council;  but  the  whole  of  the  chapter  is  obscure.  Being  of  the 
Clergy,  they  were  styled  and  addressed  as  Magistri,  by  which  title 
they  are  now  known.  They  were  also  designated  as  Clerici  deprima 
forma,  or  de  primo  gradu.  As  part  of  the  King's  household,  they 
received  their  robes  and  fees  from  him,  from  whence  they  were  also 
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called  clerici  ad  robas.  Besides  these  there  were  six  other  clerks, 
whose  business  it  was  to  engross  the  writs,  and  they  were  assisted 
by  certain  other  juniors,  who  acted  in  the  name  and  on  the  respon- 
sibility of  their  principals.  The  officers  of  the  Chancery  lived  and 
lodged  together  in  an  inn,  or  hospitium,  which,  when  the  king 
resided  at  Westminster,  was  near  the  palace,  or  perhaps  a  part  of 
it,  until  it  was  removed  to  the  Domus  Conversorum,  under  Ed- 
ward III.  The  writs  were  sealed  on  a  marble  table  which  stood  at 
the  upper  end  of  the  Hall,  and  there  they  seem  to  have  been 
delivered  out  to  the  suitors.  It  is  supposed  that  this  table  still 
exists  beneath  the  stone  stairs.  When  the  king  travelled  he  was 
followed  by  the  whole  establishment  of  the  Chancery.  On  those 
occasions  it  was  usual  to  require  a  strong  horse,  able  to  carry  the 
rolls,  from  some  religious  house  bound  to  furnish  the  animal;  and 
at  the  towns  where  the  king  rested  during  his  progress,  an  hospi- 
tium was  assigned  to  the  Chancery. 

Writs  were  of  various  natures,  and  the  classes  into  which 
they  were  divided  are  familiarly  noticed  by  Fleta  and  Brae  ton, 
and  by  the  anonymous  author  of  the  treatise  entitled  Brevia 
Placitata\  but  unfortunately  they  were  too  well  known,  and 
too  much  matters  of  course  with  these  writers  and  their  contem- 
poraries, and  their  accounts  of  them  are  therefore  so  summary, 
that  their  meaning  can  only  be  gathered  by  a  comparison  with 
records. 

Some  writs  were  entitled  "de  cursu"  and  these  seem  to  have 
been  issued  from  the  Chancery,  upon  the  applicant's  merely 
finding  pledges,  and  swearing  that  he  had  a  true  cause  of  action. 
It  was  one  of  the  provisions  of  the  "Mad  Parliament"  of  Oxford 
that  the  Chancellor  was  not  to  have  the  power  of  issuing  any  other 
writs  but  these,  without  the  commands  of  the  king  and  of  the 
Parliamentary  Council,  by  whom  the  royal  power  was  to  be  con- 
trolled; and  a  portion  of  this  authority  remained  with  the  King's 
Council,  when  the  provisions  were  annulled,  and  when  the  Council 
reverted  to  its  former  constitution.  The  strength  of  the  aristo- 
cratic and  popular  branches  of  the  legislature  has  increased  so 
steadily,  that  no  power  lost  by  the  crown  during  any  of  the 
revolutionary  or  constitutional  struggles  which  chequer  our  his- 
tory, has  ever  been  fully  regained,  even  where  the  conflict  has 
appeared  to  terminate  favourably  for  it. 

Writs  of  grace  and  favour,  which  it  properly  belonged  to  the 
king  alone  to  grant,  formed  a  second  class;  and  lastly  came  the 
writs  by  which  the  Council  exercised  the  various  branches  of  its 
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jurisdiction.  During  the  reigns  of  Edward  I.  and  Edward  II. a  all 
the  proceedings  in  the  courts  below,  in  all  their  stages,  were  within 
its  cognizance ;  and  as  the  functions  of  the  Council  in  this  respect 
were  entirely  analogous  to  those  of  the  modern  Court  of  King's 
Bench,  most  of  the  writs  or  commissions  now  issued  by  the  Court 
of  Chancery,  or  by  the  King's  Bench,  upon  petition,  motion,  or 
suggestion,  anciently  emanated  from  it.  It  had  the  power  of 
directing  writs  into  any  special  jurisdictions  or  franchises,  such  as 
Chester  or  the  Marches,  the  turbulent  territories  last  named  often 
calling  for  the  exercise  of  its  authority ;  and  the  territories  depen- 
dent upon  the  crown  of  England,  Wales,  Ireland,  Poitou  and 
Gascony,  were  subject  to  its  direct  control1. 

Partly  from  the  absence,  and  partly  from  the  ambiguity  of 
records,  the  history  of  this  tribunal,  which  occupied  so  prominent 
a  station  in  the  government  of  the  country,  is  involved  in  great  ob- 
scurity and  perplexity.  The  Councils  which  the  Barons  attempted 
to  create  during  the  revolutionary  eras  of  John  and  Henry  III. 
were  intended  as  restraints  upon  the  royal  authority.  These  dis- 
appeared, and  the  Council,  as  it  existed  under  Edward  I.,  appears 
to  have  possessed  its  powers,  because  the  King  of  England,  he  who 
had  sworn  to  govern  according  to  law,  could  seldom  act  in  the 
exercise  of  his  sovereignty,  without  the  advice  of  such  as  were  wise 
in  the  laws  and  customs  of  England.  Hence  it  was  composed  of  the 
Chancellor,  the  Treasurer,  the  Justices  of  either  Bench,  some  of  the 
principal  clerks  of  the  Chancery,  and  such  others,  usually  but  not 
exclusively  Bishops,  Earls  and  Barons,  as  the  King  thought  fit  to 
name.  On  certain  occasions  it  appears  that  the  official  members 
sat  and  acted  alone;  but  that  on  others  they  were  united  to  the 
rest.  "The  Council,"  thus  constituted,  has  been  called  the  "Ordi- 
nary Council,"  or  the  "Legal  Council,"  names  not  warranted  by 
records,  and  sometimes,  when  composed  both  of  its  official  and 
nominated  members,  the  Great  Council.  During  the  sitting  of 
Parliament,  the  Council  acted,  according  to  the  expression  of  Sir 
Matthew  Hale,  as  a  council  within  a  council,  or,  in  other  words,  it 
was  a  house  or  estate  of  Parliament,  equally  distinct  from  the 
Prelates  and  Peers,  who  sat  by  virtue  of  the  writ  of  summons,  as 
from  the  knights,  citizens  and  burgesses,  elected  by  and  for  the 
commonalty.  Statutes  were  framed  by  this  Council,  and  brought 
into  Parliament.  So  much  regard  was  had  to  the  opinion  of  its 
members,  that  they  had  virtually  the  power  of  preventing  bills 
from  passing  into  statutes ;  for  it  seems  to  have  been  considered  that 
»  Rot.  Claus.  19  Edw.  I.  m.  5.  Ryley,  p.  457. 
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a  statute  could  not  be  valid  without  their  assent;  and  all  parlia- 
mentary petitions,  whether  of  the  prelates,  or  of  the  peers,  or  of  the 
commons,  or  of  individuals,  until  the  reign  of  Henry  V.,  were 
addressed  sometimes,  though  not  very  frequently,  to  the  King, 
or  to  the  Council  alone,  but  in  the  great  majority  of  cases,  to  the 
Council  conjointly  with  the  King. 

It  is  not  easy  to  define  the  manner  in  which  the  power  of  the 
Council  during  the  convention  of  Parliament  received  any  addi- 
tional authority  from  the  presence  of  the  Prelates  and  Peers  then 
and  there  assembled.  We  can  only  discover  that  out  of  Parliament 
the  Council  could  make  no  order  out  of  the  common  course  of  the 
law.  It  is  also  evident,  that  the  judgments  of  the  Council  as  such, 
when  delivered  in  Parliament,  were  more  solemn  and  binding ;  that 
in  all  cases  in  which  the  assent  of  the  King  was  needful,  such  assent 
was  more  easily  and  readily  attainable  there;  that  consequently 
the  Council  could  afford  more  ready  relief  there;  and  that  the 
sitting  of  Parliament  may  be  designated  as  the  term  time  of  the 
Council;  but  that  in  no  respect,  until  the  reign  of  Edward  III.,  did 
the  Commons  concur  in  any  act  or  proceeding  which  bore  a  judicial 
character. 

The  loss  of  our  early  parliamentary  records  throws  great 
obscurity  upon  the  proceedings  of  parliament  anterior  to  the  18 
Edward  I. ;  but  it  appears  that  until  about  the  fifth  year  of  his  reign, 
all  petitions  were  brought,  in  the  first  instance,  before  the  King  and 
his  Council.  In  that  year  he  ordered  that  they  should  be  previously 
discussed  by  the  judicial  officers,  to  whose  department  they  be- 
longed, and  not  brought  before  the  King  and  Council,  unless  their 
weight  and  importance  required  it.  Another  regulation  was  estab- 
lished 21  Edward  I.  Receivers  were  appointed,  and  the  petitions 
were  to  be  well  examined,  and  sorted  into  the  following  classes: 
those  relating  to  the  Chancery,  the  Exchequer — the  Justices — the 
King  and  Council — and  such  as  had  been  answered  before. 

This  practice,  after  some  variations,  settled,  in  the  reign  of 
Edward  II.,  into  the  regular  appointment  of  receivers  of  petitions 
for  England,  Ireland,  Wales,  and  Scotland,  for  Gascony,  and  for 
the  Norman  islands  and  other  parts  beyond  the  seas — a  form  which 
is  still  observed  by  the  House  of  Lords  at  the  opening  of  every  new 
parliament.  Many  of  the  petitions  related  to  the  payment  of  the 
king's  debts ;  these  were  often  brought  before  him  for  his  opinion. 
Matters  of  grace  and  favour,  pardons  for  offences,  and  rewards  for 
services,  were  solicited  before  the  Council  in  Parliament.  If  a 
remainder  was  in  the  King,  or  if  land  was  held  by  royal  grant  or 
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charter,  actions  brought  against  the  tenant  were  often  stayed  by  the 
judges  until  the  Council,  at  the  prayer  of  the  demandant,  granted 
a  writ  de  procedendo.  Oppressions  alleged  to  have  been  committed 
by  the  ministers  and  bailiffs  of  the  crown,  nuisances  which  could 
not  be  abated  by  the  common  law,  and  wrongs  and  trespasses 
which  could  not  be  so  redressed,  constituted  another  fertile  source 
of  complaint  to  the  Council.  Sometimes  these  were  ordered  to  be 
determined  in  the  courts  below;  much  according  to  the  present 
practice  of  the  court  of  Chancery,  where,  if  issue  is  joined  on  the 
common  law  side,  the  record  is  delivered  by  the  Chancellor  to  the 
court  of  King's  Bench,  before  which  a  jury  is  impanelled  and  judg- 
ment given  therein.  And  sometimes,  in  the  manner  of  modern 
issues,  inquests  were  ordered  to  be  taken  in  the  courts  below  and 
returned  before  the  Council  for  judgment.  In  cases  equivalent  to 
those  in  which  evidence  would  now  be  investigated  by  examination 
of  witnesses  before  committees  of  either  house  of  Parliament,  the 
evidence  was  generally  obtained  by  inquests  taken  under  commis- 
sions ordered  by  the  Council  in  or  out  of  Parliament,  and  returned 
before  the  Council.  To  the  King  and  Council  were  addressed 
petitions  for  grants  of  pontage,  murage1  and  other  tolls  and  duties 
of  a  similar  nature.  A  shadow,  if  we  may  so  express  ourselves,  of 
this  ancient  power  of  the  Council,  is  still  to  be  traced  in  the  practice 
of  obtaining  grants  of  lighthouse  dues  upon  petition  presented  to 
the  Privy  Council,  though  the  validity  of  such  grants  are  much 
doubted.  Whatever  shape  the  grant  assumed,  a  commission  to 
inquire  ad  quod  damnum  was  a  preliminary  step,  and  the  ver- 
dict of  a  jury,  testifying  that  the  privilege  prayed  for  would  not 
injure  the  king  or  his  lieges,  preceded  its  creation.  "Out  of  the 
"  old  fields,"  saith  Coke,  "springeth  the  new  corn."  And  we  are 
inclined  to  think  that  a  recurrence  to  this  ancient  practice  might 
afford  a  salutary  check  upon  the  improvident  legislation  which 
facilitates  the  enactment  of  so  many  private  bills,  creating  fran- 
chises and  conferring  privileges  unprofitable  to  the  community, 
and  ruinous  to  individuals.  If  a  certain  number  of  members  were 
required  to  sit  as  Commissioners  ad  quod  damnum  in  the  very 
neighbourhood  where  the  dock  is  to  be  excavated  or  the  road 
formed,  the  verdict  which  they  would  obtain  in  the  course  of  a 
morning  would  be  infinitely  nearer  the  truth  than  the  evidence 
elicited  at  the  table  of  a  committee  room,  during  six  weeks  of  strife, 
uproar  and  ruinous  expense. 

One  favourite  method  of  redressing  private  wrongs  from  the 
reign  of  Edward  I.  to  that  of  Edward  III.,  after  which,  though  not 
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entirely  disused,  it  became  much  less  frequent,  was  by  issuing 
special  writs  or  commissions  of  oyer  and  terminer,  at  the  suit  of 
individuals,  in  cases  where  any  extraordinary  outrage  had  been 
committed,  demanding  more  speedy  or  more  effectual  remedy  than 
could  be  furnished  by  the  usual  process.  These,  being  writs  of  grace 
and  favour,  were  most  frequently  obtained  upon  bills  or  petitions 
to  the  King  and  Council,  or  to  the  Council  either  in  or  out  of  parlia- 
ment. The  poverty  of  the  petitioner,  the  might,  power  and  number 
of  his  enemies,  the  inefficiency  of  the  usual  process,  form  the  cus- 
tomary allegations  in  these  petitions.  Frequently,  therefore,  the 
offenders  are  found  among  the  baronage.  The  outrages  are  always 
most  fearful,  and  the  allegations  of  assault  and  battery  are  without 
number.  It  has  been  suggested  to  us  that  these  allegations  are 
merely  the  graceful  tautology,  the  "other  toddy"  of  the  special 
pleader;  but  the  injured  parties  state  their  blows  and  cuffs  with  so 
much  minuteness  and  variation  of  circumstances,  as  to  leave  no 
doubt  of  their  sad  and  substantial  reality.  One  of  these  petitions 
may  be  quoted,  as  illustrating  both  the  law  and  the  opinions  of 
those  times.  Thomas  of  York  sets  forth  in  his  petition,  presented 
about  the  14th  of  Ed.  III.,  that  he  knows  how  to  work  by  the  art 
of  alchemy,  and  to  make  silver  in  plate,  and  that  he  has  made  it  in 
the  presence  of  men  of  London,  and  the  silver  was  assayed  by  the 
goldsmiths  of  the  same  city;  and  found  to  be  good.  Now  there  came 
one  Thomas  Crop,  of  London,  grocer,  who  made  himself  intimate 
with  the  alchemist,  insomuch  that  he  induced  him  to  bring  his 
instruments  and  his  elixir  to  the  house  of  the  said  Thomas  Crop, 
and  made  him  there  work  before  him.  The  projection,  we  must 
presume,  succeeded ;  for  the  grocer  and  his  allies  kept  the  alchemist 
in  duress  until  he  sealed  two  bonds  to  the  grocer,  each  in  the  penalty 
of  an  hundred  marks.  "And  thus  by  virtue  of  these  obligations, 
"  the  said  Thomas  Crop  hath  caused  the  said  Thomas  of  York  to  be 
"  arrested  and  imprisoned  in  Newgate,  and  detains  his  elixir  and 
"  his  apparatus  and  other  goods  and  chattels  to  the  mountance  of 
"  forty  marks.  Wherefore  the  said  Thomas  of  York  prays  for  God's 
"  sake  that  they  will  be  pleased  to  take  order  for  his  deliverance, 
"  and  to  cause  the  said  Thomas  of  York  to  come  before  them  or 
"  others  whom  it  shall  please  the  King  to  assign,  so  that  he  may 
"  work  and  prove  his  art.  And  that  the  fraudulent  bonds  may  be 
"  cancelled. 

"Indorsement  before  the  King  and  Great  Council: — Let  the 
"  Mayor  of  London,  Sir  Robert  de  Skadthburgh,  and  Sir  William 
"  Scott,  or  any  two  of  them,  be  assigned  to  sit  at  the  Church  of  St. 
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"  Martin  (le  Grand),  to  inquire  concerning  the  truth  of  the  matters 
"  contained  in  the  petition,  and  to  hear  and  determine  the  trans- 
"  gression,  and  to  do  besides  what  pertaineth  according  to  law. 
"  And  if  the  said  Thomas  of  York  can  find  good  and  sufficient 
"  surety  that  he  will  follow  up  the  business  diligently,  (and  who- 
/'  will  also  undertake  to)  render  the  said  Thomas  to  prison  in  case 
"  he  cannot  prove  his  dispute,  let  him  have  a  writ  directed  to  the 
"  same  parties  to  allow  him  to  be  out  upon  mainprise  by  the  afore- 
"  said  surety." 

It  is  amusing  to  find  the  wonder-working  elixir,  which  had  the 
power  of  making  mines  of  silver,  thus  modestly  valued  with  the  appa- 
ratus, and  many  other  goods  and  chattels,  at  the  sum  of  forty  marks. 

If  upon  the  face  of  the  petition  the  allegations  did  not  appear 
sufficient  to  entitle  the  plaintiff  to  the  commission,  he  was  directed 
to  "sue  at  the  Common  Law,"  not  thereby  meaning  to  distinguish 
"common  law "  from  equity  in  its  modern  sense,  but  informing  the 
plaintiff  that  he  was  to  help  himself  by  a  writ  issuing  according  to 
the  common  course  of  law,  and  returnable  in  the  courts  below;  or 
that  he  must  otherwise  wait  the  circuit  of  the  Justices  in  Eyre.  The 
orders  made  by  the  Council  upon  these  petitions  were  variously 
modified.  They  made  the  order  in  some  instances  in  the  dis- 
junctive ;  the  petitioner  might  have  his  writ  at  common  law,  or  his 
commission  upon  payment  of  a  fine,  and  sometimes  after  the  fine 
was  fixed,  it  was  remitted  by  favour  of  the  Council. 

Such  process  was  evidently -liable  to  much  abuse,  and  it  soon 
required  the  regulation  of  the  legislature.  "From  henceforth"  (it 
is  enacted  by  the  statute  of  Westminster  the  Second  (13  Ed.  I.), 
"  a  writ  of  trespass  ad  audiendum  el  terminandum  shall  not  be 
"  granted  before  any  justices  except  justices  of  either  bench,  and 
"  justices  in  eyre,  unless  it  be  for  a  heinous  trespass,  where  it  is 
"  necessary  to  provide  speedy  remedy."  But  the  saving  clause 
allowed  the  power  of  granting  the  writ  to  remain  nearly  as  it  was 
before,  for  the  King,  or  the  King  and  Council  were  still  to  judge  of 
the  nature  of  the  trespass. 

In  the  8  Edw.  II.a  the  commonalty  showed  unto  the  king  that 
great  evils  and  oppressions  were  sustained,  for  that  commissions 
of  oyer  and  terminer  of  trespass  were  granted  oftener  and  more 
lightly  than  they  ought  to  be,  and  against  the  common  law.  Great 
lords,  it  was  alleged,  and  other  men  of  power,  when  they  wished 
to  shame  any  one  whom  they  disliked,  procured  such  commissions, 
directed  to  partial  judges.  Sheriffs  and  bailiffs  confederated  with 
»  Rot.  Par.  8  Edw.  II.  n.  6,  vol.  I.  p.  290. 
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the  plaintiff,  and  omitted  to  summon  the  defendant,  or  a  day  was 
given  to  him,  in  an  upland  town,  in  the  shire  of  his  adversary, 
where  he  dared  not  to  attend;  juries  were  packed  and  exorbitant 
damages  were  assessed  and  levied  with  undue  rigour.  These  and 
many  other  similar  grievances  are  enumerated,  and  the  answer 
contains  an  affirmation  of  the  former  statute ;  but  we  still  find  the 
rolls  filled  with  commissions  of  oyer  and  terminer,  and  no  man,  who 
could  obtain  a  special  commission,  seems  to  have  contented  him- 
self with  the  ordinary  course  of  the  law. 

The  complaints  of  the  Commons  were  again  reiterated  in  the 
Parliament  of  Northampton,  2  Edw.  III.  and  the  former  statutes 
were  repeated  and  enforced.  It  was  enacted  that  commissions  of 
oyer  and  terminer  should  only  be  granted  before  the  justices  of 
either  bench,  or  the  justices  itinerant,  and  that  for  a  great  and  hor- 
rible trespass.  Conformably  to  these  statutes,  the  Council,  sitting 
judicially,  exercised  the  power  of  superseding  special  commissions 
of  oyer  and  terminer  (just  as  a  commission  of  bankruptcy  is  now 
superseded  by  the  court  of  Chancery),  when  they  had  been  im- 
properly granted,  or  if  it  appeared  that  the  alleged  trespass  were  not 
so  horrible  or  enormous,  but  that  the  plea  might  be  conveniently 
tried  between  the  parties  at  common  law.  The  existence  of  this 
control,  however,  and  the  regulations  of  the  statutes,  were  still 
deemed  insufficient ;  and  another  attempt  was  made  in  the  succeed- 
ing reign  to  impose  further  limitations.  It  was  the  complaint  of  the 
Commons,  7  Rich.  II. a  that  special  oyers  and  terminers  were 
granted  too  lightly,  and  without  requiring  the  pursuers  to  swear 
to  the  truth  of  their  complaints,  and  they  therefore  prayed  that  no 
such  commissions  might  be  granted  thenceforward,  "unless  upon 
"  good  deliberation  of  your  noble  Council,  and  by  good  and  legaJ 
"proofs."  The  King  and  Council  answered,  "There  are  statutes 
"  made  in  the  matter,  the  which  the  King  wills  shall  be  observed 
"  and  kept,  saving  nevertheless  to  our  Lord  the  King  his  royalty 
"  and  prerogative  undiminished  " ;  a  declaration  so  ambiguous  and 
evasive,  that  no  statute  could  be  framed  upon  the  petition,  and 
none  appears  upon  the  roll.  No  check  was  therefore  put  by  law 
upon  this  extraordinary  remedial  process,  yet  from  this  period  it 
became  gradually  less  frequent.  Other  methods  of  exercising  the 
extraordinary  remedial  jurisdiction  of  the  King  and  Council  had 
then  fully  developed  themselves,  and  causes  of  complaint  of  a 
different  description  were  thenceforward  afforded  to  the  popular 
branch  of  the  legislature. 

»  Rot.  Par.  7  Ric.  II.  n.  43,  vol.  m.  p.  161. 
p.  ix.  17 
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It  seems  that  in  the  reign  of  Henry  III.  the  Council  was  con- 
sidered as  a  Court  of  Peers  within  the  terms  of  Magna  Carta, 
before  which,  as  a  court  of  original  jurisdiction,  the  rights  of 
tenants  holding  by  barony  were  to  be  discussed  or  decided.  Tt  was 
not  confined  however  to  the  cognizance  of  the  pleas  of  such  suitors, 
but  exercised  a  direct  jurisdiction  over  all  the  king's  subjects. 
Under  Edward  I.  and  his  successor  the  original  jurisdiction  of  the 
Council  was  frequently  called  into  operation  in  cases  which  con- 
cerned the  king,  or  which  did  not  appear  within  the  competency  of 
the  ordinary  courts.  The  process  by  which  a  defendant  was  called 
into  court  was  the  writ  of  scire  facias.  Boroughs  and  cities  appeared 
by  six  or  twelve  burgesses  or  citizens.  Great  transgressions  against 
the  public  peace  were  heard  before  it,  and  until  the  middle  of  the 
reign  of  Edward  III.,  no  exception  had  ever  been  taken  to  the  forms 
of  its  proceedings51.  But  at  the  first  parliament  held  25  Edw.  III., 
the  Commons,  as  far  as  they  could,  protested  against  its  legality 
by  praying  that  no  freeman  should  be  put  to  answer  concerning 
his  freehold  nor  of  any  matter  which  touched  life  or  limb,  nor  be 
fined  or  ransomed  by  informations  (apposailles)  before  the  Council 
of  our  Lord  the  King,  unless  by  such  process  of  law  as  had  been 
theretofore  usedb.  In  the  answer  to  the  petition,  so  much  only  of 
the  prayer  was  granted  as  related  to  civil  rights — but  the  criminal 
jurisdiction  was  emphatically  reserved — mes  de  chose  que  touche 
vie  ou  membre  contemptz  ou  excessez,  soit  fait  come  ad  este  use  ceo 
en  arere. 

This  was  a  virtual  denial  of  the  most  important  part  of  the 
petition,  and  therefore  the  Commons  repeated  their  endeavours  in 
the  following  Parliament,  held  on  the  feast  of  St.  Hilary,  in  the 
same  year;  and  setting  forth  that,  "it  was  contained  in  the  great 
"  charter  of  the  liberties  of  England,  that  no  one  should  be  im- 
"  prisoned  nor  put  out  of  his  freehold,  nor  of  his  franchises,  nor  free 
"  customs,  unless  it  were  by  the  law  of  the  land,"  they  prayed  that 
no  one  should  thenceforth  be  taken  by  petition  or  suggestion  to  the 
King  or  his  Council,  unless  it  be  by  indictment  or  presentment  of 
good  and  lawful  people  of  the  same  neighbourhood  where  such 
deeds  be  done,  "  and  in  due  manner;  or  by  process  upon  writ 
"  original,  according  to  the  common  law;  nor  ousted  of  his  fran- 

»  Unless  the  statute  of  the  5  Edw.  III.  cap.  ix.  may  be  considered  as  an  earlier 
testimony  against  the  authority  of  the  Council.  This,  however,  is  by  no  means  clear, 
and  there  is  no  corresponding  petition  in  the  Parliament  roll  from  which  any  fur- 
ther information  can  be  obtained. 

b  Rot.  Par.  25  Edw.  I.  n.  16,  vol.  n.  p.  228. 
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"  chises  nor  of  his  freehold,  unless  he  should  be  duly  put  to  answer 
"  and  forejudged  of  the  same  by  way  of  law,  and  that  anything 
"  done  to  the  contrary  should  be  redressed  and  held  for  voida." 
"  II  plest  a  nostre  Seigneur  le  Roi  que  la  petition  soit  octroie"  was 
the  answer,  and  a  declaratory  statute  was  accordingly  entered  on 
the  roll  cautiously  worded,  and  without  the  exception  of  criminal 
jurisdiction.  The  law,  however,  produced  no  effect;  the  practice 
of  the  Council  continued  unchanged,  and  the  complaints  of  the 
Commons  were  re-echoed;  yet  the  species  of  jurisdiction,  the 
subject  of  their  remonstrances,  acquired  more  strength  and  vigour, 
until  it  became  almost  an  integral  part  of  our  legal  constitution. 

When  the  Parliament  was  summoned  at  Westminster,  the 
Commons  usually  sat  in  the  chapter-house  of  the  adjoining  abbey; 
the  Lords  and  Council  assembled  in  various  chambers  of  the 
Palace;  and  the  Painted  Chamber,  the  White  Chamber bl  and  the 
Chamber  Markolph2,  probably  so  called  from  the  legend  of  the 
trials  to  which  the  wisdom  of  Solomon  was  subjected  by  a  Syrian 
peasant,  depicted  on  its  walls,  were  occupied  by  the  receivers  and 
triers  of  petitions.  During  the  early  part  of  the  reign  of  Edward  I. 
the  Council  sat  in  the  Painted  Chamber,  and  occasionally  in  the 
Green  Chamber,  but  afterwards,  whether  "Parliament"  was 
assembled  or  not,  it  held  its  sittings  in  the  Star  Chamber,  an  apart- 
ment situated  in  the  outermost  quadrangle  of  the  palace  next  the 
bank  of  the  river,  and  consequently  easily  accessible  to  the  suitors, 
for  which  reason,  probably,  it  was  at  length  permanently  appro- 
priated to  its  use.  "The  Lords  sitting  in  the  Sterre  Chamber" 
became  a  phrase ;  and,  when  we  consider  the  influence  of  names  in 
human  affairs,  and  how  comparatively  weak  any  body  of  men 
remain  until  they  have  found  an  incorporate  appellation,  no  matter 
whether  it  be  given  in  praise  or  contempt,  in  friendship  or  enmity, 
we  can  hardly  doubt  but  that  this  circumstance  contributed  to 
assist  the  Council  in  maintaining  its  authority ;  and  a  statute  was 
soon  passed  by  which  it  obtained  the  support  and  countenance  of 
the  legislature. 

Within  two  years  after  the  complaint  of  the  Commons  that 

»  Rot.  Par.  2.  25  Edw.  III.  n.  19,  vol.  n.  p.  238. 

»>  The  present  House  of  Lords  stands  on  the  site  of  the  White  Chamber  or  White 
Hall.  The  ancient  hall  was  nearly  demolished  in  the  reign  of  Queen  Anne,  but  on 
the  east  side  of  the  present  robing  chamber  are  two  circular-headed  windows  with 
indented  mouldings,  apparently  of  the  time  of  Henry  II.  As  the  devastations  to 
which  the  relics  of  the  palace  have  been  exposed  are  checked,  it  is  to  be  hoped  that 
these  specimens  of  ancient  architecture  may  be  allowed  to  exist  without  further 
injury. 

17— -2 
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no  one  should  be  brought  before  the  Council  unless  according  to  the 
ancient  course  of  the  common  law,  they  assented  to  a  statute  by 
which  a  legal  sanction  was  afforded  to  its  summary  proceedings. 
By  the  statute  of  27  Edw.  III.,  enacted  for  the  punishment  of  such 
as  appealed  to  the  court  of  Rome,  the  penalty  of  imprisonment 
during  the  king's  pleasure,  and  the  forfeiture  of  lands,  goods  and 
chattels  were  incurred  by  such  as  did  not  appear  before  the  king 
and  his  Council,  or  in  his  Chancery,  or  before  the  justices  of  either 
bench,  to  answer  in  their  proper  persons  for  the  contempt  done 
in  that  behalf.  This  jurisdiction  had  been  exercised  by  the  Council 
without  any  direct  sanction;  but  from  this  period,  we  have  a 
marked  increase  in  the  numbers  of  persons  brought  to  answer  for 
various  contempts  before  the  Council,  or  before  the  Council  in 
Chancery,  terms  applied  so  interchangeably  in  the  records  as  to 
show  that  in  substance  they  designated  but  one  tribunal.  The 
modes  of  enforcing  appearance  were  not  uniform.  In  some  cases, 
the  principles  of  the  common  law  were  partially  respected;  com- 
missions of  inquiry  were  issued,  one  of  the  Commissioners  being 
usually  a  Serjeant  at  Arms,  and  the  arrest  took  place  after  the 
verdict  of  a  jury.  Warrants,  however,  were  often  granted  to 
Serjeants  at  arms  to  bring  in  the  body  of  the  offender.  Writs  of 
praemunire  were  issued  upon  suggestions  filed  before  the  Council, 
directing  the  sheriff  to  warn  the  party  to  come  in  by  a  certain  daya. 
But  the  most  efficacious  process,  at  least  that  which  occasioned 
most  complaint,  was  the  writ  of  sub  poend.  The  obscurity  which 

a  In  an  inquiry  like  the  present,  pleadings  and  forms  of  process  are  amongst 
the  chief  data  upon  which  it  must  proceed:  of  these,  however,  our  limits  forbid  us 
from  making  more  than  a  very  sparing  selection.  Some  few  precedents,  however, 
must  be  given;  and  the  following  specimen  of  the  writ  issuing  upon  articles  pre- 
ferred to  the  Council,  constitutes  an  illustration  of  our  text,  which  may  interest  the 
legal  antiquarian.  It  differs  essentially  in  form  from  the  writ  of  praemunire 
grounded  upon  the  statute. 

"Edwardus,  Dei  gratia,  Rex  Angliae  et  Franciae  et  Dominus  Hiberniae,  vice- 
"  comitibus  London,  salutem.  Quibusdam  certis  de  causis  vobis  mandamus, 
"  firmiter  injungentes,  quod  praemunire  faciatis  Henricum  Cove,  Willielmum  Cove 
"  (and  twenty-one  others)  quod  quilibet  eorum,  sub  poena  centum  librarum,  in 
"  propria  persona  sua,  sit  coram  Consilio  nostro  apud  Westmonasterium,  hac 
"  instanti  die  Martis  ad  loquendum  cum  eodem  Consilio  super  hiis  quae  eis  tune 
"  ibidem  exponentur  ex  parte  nostra,  et  ad  faciendum  ulterius  et  recipiendum  quod 
**  per  dictum  consilium  ordinari  contigerit  in  praemissis.  Et  hoc  sub  incumbent! 
"  periculo  nullatenus  omittatis.  Et  habeatis  ibi  nomina  illorum  per  quos  eos  prae- 
"  munire  feceritis,  et  hoc  breve.  Teste  meipso  apud  Westmonasterium  viij  die 
"  Julii  anno  regni  nostri  Angliae  tricesimo  tertio,  regni  verd  nostri  Franciae 
"  vicesimo.  Burstall.  Per  Consilium." 
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attaches  to  the  first  happy  inventors  of  the  Latitat  and  the  Quo 
minus,  has  not  sheltered  Sir  John  de  Waltham,  the  framer  of  the 
first  "  sub  poend  to  appear,"  a  writ  which,  according  to  the  indignant 
complaint  of  the  Commons,  never  had  been  granted  or  used  before 
his  time.  Sir  John  de  Waltham,  afterwards  promoted  to  the  see  of 
Salisbury,  and  who  has  thus  obtained  rather  a  lasting  than  a  pleas- 
ing reputation,  became  Master  of  the  Rolls  5  Ric.  II.,  and  he 
appears  in  the  Parliament  roll  of  that  year  as  one  of  the  receivers 
of  petitions  for  England,  Ireland,  Wales  and  Scotland ;  but,  as  the 
offensive  writ  was  in  use  in  the  latter  part  of  the  reign  of  Edward 
III.,  we  must  conclude  that  when  he  drew  the  first  precedent,  he 
held  some  inferior  office  in  the  Chancery.  We  then  find  it  issuing 
upon  bill  addressed  to  the  King  and  Council,  exactly  in  the  form 
from  which  it  never  afterwards  varieda.  The  defendant,  however, 
on  his  appearing  answered  ore  tenus.  Pleadings  were  still  conducted 
in  this  manner  in  the  courts  of  common  law ;  and  the  courts  of  equity 
followed  their  example. 

During  the  convulsions  of  the  reign  of  Richard  II.  the  power 
and  might  of  the  extraordinary  tribunals  advanced  with  rapid 
strides.  At  the  first  Parliament  of  Richard  II. b  the  petition  against 
the  determination  of  suits  before  the  Lords  and  officers  of  the 
Council,  was  coupled  with  a  reservation  of  their  power  in  cases 
where  the  suit  was  of  such  magnitude,  and  against  such  high 
personages  that  right  could  not  be  had  elsewhere ;  Sil  ne  soit  tide 
Querele  et  encontre  si  graunde  persone  que  homme  ne  suppose  aillours 
avoir  droit.  This  petition,  therefore,  recognised  a  very  considerable 
legal  authority  which  the  Commons  soon  desired  to  restrain:  for 
amongst  the  many  grievances  of  which  they  complained,  3  Ric. 
II. c,  they  prayed  that  no  writ  issuing  out  of  the  Chancery,  or  letter- 
missive  under  the  privy  seal,  should  be  directed  to  any  one  to  come 
before  the  Council  of  the  King,  or  any  other,  to  cause  him  to  answer 
concerning  his  freehold  or  other  things  appertaining  thereto,  as  had 

a  The  following  is  an  example  of  the  process: 

"Edwardus,  etc.  dilecto  sibi  Ricardo  Spynk  de  Norwyco,  salutem.  Quibusdam 
"certis  de  causis  tibi  praecipimus,  firmiter  injungentes  quod  sis  coram  Consilio 
"nostro  apud  Westmonasterium  die  Mercurii  proximo  post  quindenam  Nativitatis 
"Sancti  Johannis  Baptistae  proximo  futuram,  ad  respondendum  super  hiis  quae 
"  tibi  objicientur  ex  parte  nostra,  et  ad  faciendum  et  recipiendum  quod  Curia  nostra 
"  consideraverit  in  hac  parte.  Et  hoc  sub  poena  centum  librarum  nullatenus  omittas. 
"T.  meipso  apud  Westmonasterium  tertio  die  Julii,  anno  regni  nostri  tricesimo 
"septimo." 

b  Rot.  Par.  vol.  m.  p.  21. 

c  Rot.  Par.  3  Ric.  II.  n.  49,  vol.  m.  p.  44. 
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been  used  before  that  time,  but  that  the  common  law  should  have 
its  due  course. 

The  answer  given  by  the  Council  in  the  name  of  the  young  king 
is  full  of  import.  They  reserved  the  authority  which  the  Commons 
had  conceded  in  the  last  parliament.  It  did  not  seem  reasonable, 
they  replied,  that  the  King  might  not  send  for  his  lieges  upon 
reasonable  cause,  but  those  who  were  summoned  before  the  Council 
should  not  be  compelled  to  answer  finally  concerning  their  freehold, 
but  should  be  thence  sent  to  the  places  where  the  law  demands  and 
the  case  requires,  and  put  to  answer  in  due  course,  "provided, 
"  nevertheless,  that  when,  at  the  suit  of  any  party,  the  king  and 
"  his  Council  shall  be  credibly  informed  that  by  reason  of  main- 
"  tenance,  oppression  and  other  outrages,  the  common  law  cannot 
"  have  its  due  course,  then  and  in  such  case  the  Council  may  send 
"  for  the  person  of  whom  complaint  is  made,  in  order  to  put  him 
"  to  answer  for  his  misprision,  and  further,  at  their  good  liking, 
"  compel  him  to  give  surety  by  oath,  or  in  other  manner  as  may 
"  seem  to  them  best,  for  his  good  behaviour,  that  neither  by  him- 
"  self  nor  in  any  other  manner  he  will  disturb  the  common  law 
"  for  the  oppression  of  the  people."  By  the  last  exception,  the 
Council  asserted  the  legality  of  that  authority  of  preserving  the 
public  tranquillity, which  by  usage  had  become  vested  in  them.  The 
power  of  taking  bail  for  good  abearing  was  seldom  exercised  at 
common  law,  and  the  writ  "de  minis,"  by  which  surety  was  given 
for  keeping  the  peace,  was  of  rare  occurrence ;  and  for  an  obvious 
reason — the  frankpledge  was  a  permanent  surety  for  the  common- 
alty at  large  and  the  lord  was  surety  for  his  inmates  and  manu- 
pasts  or  domestics.  But  as  this  old  English  law  had  gradually 
decayed  and  become  obsolete,  new  remedies  had  been  found.  The 
justices  of  the  peace  acquired  by  their  Commission  a  power  to  hold 
to  bail  for  the  preservation  of  the  public  tranquillity  without  any 
special  mandate;  or  the  party,  apprehending  the  wrong  or  injury 
might  sue  out  a  writ  from  the  Chancery,  commanding  the  sheriff 
or  the  justices  to  take  bail  and  to  return  the  names  of  the  manu- 
captors  into  Chancery.  Towards  the  close  of  the  reign  of  Edward 
III.,  this  passed  insensibly  into  a  new  process;  the  party  gave  bail 
in  Chancery  in  the  first  instance ;  and  offenders  arraigned  before  the 
Council  of  misdemeanours,  misprisions,  great  outrages  and  trans- 
gressions bearing  the  colour  of  political  offences,  were  called  upon 
to  give  bail,  either  before  the  Council  or  before  the  Chancery,  which, 
as  we  have  before  observed,  appear  nearly  as  convertible  terms. 

The  conservancy  of  the  peace  by  the  Chancery  and  the  Council 
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gave  rise  to  no  marked  dissatisfaction.  It  was  otherwise  with  the 
subposna  and  its  consequences,  which  became  the  subject  of 
remonstrance  in  the  13  Ric.  II.a  The  Commons  prayed  that  none 
of  the  King's  lieges  should  be  compelled  by  the  writ  Quibusdam 
cerlis  de  causis,  nor  by  any  other  writ,  to  appear  before  the  Chan- 
cellor or  the  king's  Council,  to  answer  to  any  matter  remediable 
by  the  common  law,  and  that  in  case  of  transgression  the  Chancellor 
should  forfeit  an  hundred  pounds,  and  the  clerk  writing  the  writ 
should  lose  his  office  in  the  Chancery,  and  never  be  restored.  It  was 
answered  that  the  King  would  keep  his  regality  as  his  predecessors 
had  done  before  him.  And  this  answer,  being  equivalent  to  a 
negative,  no  statute  was  obtained. 

Indeed,  the  jurisdiction  of  the  Council  was  now  firmly  estab- 
lished and  considered  as  legal  in  all  those  cases,  in  which  the 
common  law  could  not  be  pursued,  and  therefore  the  efforts  of  the 
Commons  could  only  be  directed  to  its  better  regulation.  Thus,  in 
the  17  Ric.  II. b  the  Commons  alleged  that  "the  lieges  of  the 
"  kingdom,"  by  cause  of  untrue  suggestions,  made  as  well  to  the 
Council  of  our  Lord  the  King,  as  in  the  Chancery  of  our  Lord  the 
King,  are  sent  for  to  appear,  as  well  before  the  said  Council  as  in 
the  Chancery,  under  a  certain  penalty  upon  a  certain  day,  whereby 
the  said  faithful  lieges  "are  tortiously  travailed  and  vexed,  to  their 
"  great  damage  and  destruction,  without  being  able  to  recover 
"  their  costs  and  damages."  They  therefore  prayed  that  it  might 
be  ordained  and  established  that  the  Chancellor  of  England  for 
the  time  being  might  have  full  power  to  cause  the  parties  com- 
plainants in  the  aforesaid  writs  of  subpoena  to  find  sufficient 
pledges  and  surety  to  make  amends  to  the  defendant  in  case  the 
suggestions  should  not  prove  true,  and  that  the  Chancellor  should 
have  full  power  to  assess  and  tax  the  costs  and  damages  so  happen- 
ing to  the  defendant  by  the  party  plaintiff,  and  to  make  execution 
thereof,  "Provided,  nevertheless,"  that  no  freehold  nor  any  other 
action  which  can  be  tried  at  "the  common  law  shall  be  drawn  into 
"  the  Chancery  or  elsewhere"  (i.e.  before  the  Council),  but  before 
the  King's  Justices,  as  hath  "been  used  in  time  past."  It  was 
answered  "the  King  wills"  that  the  Chancellor  for  the  time  being 
shall  have  power  to  "ordain  thereon,  and  to  award  damages 
"  according  to  his  discretion."  The  statute,  in  conformity  to  this 
answer,  merely  gives  power  to  the  Chancellor  to  award  damages, 
according  to  his  discretion,  to  such  as  should  be  compelled  to  come 

a  Rot.  Par.  13  Ric.  II.  n.  33,  vol.  m.  p.  267. 
"  Rot.  Par.  17  Ric.  II.  n.  52,  vol.  m.  p.  332. 
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before  the  Council  or  into  Chancery  by  writs  grounded  upon  untrue 
suggestions.  And  it  may  be  here  remarked,  that  this  statute,  which 
has  been  quoted  in  support  of  the  unassisted  judicial  authority  of 
the  Chancellor  only  relates  to  his  ministerial  authority. 

This  statute  did  not  diminish  the  alleged  travails  and  vexations, 
and  the  Commons  frequently  repeated  their  complaints  in  the 
following  reign.  In  the  first  year  of  Hen.  IV.a  they  charged  the 
Council  of  the  deposed  monarch  with  having  received  bribes  for  the 
exercise  of  its  jurisdiction  over  actions  triable  at  the  Common  Law, 
and  prayed  that  all  actions  wherein  the  King  was  not  a  party, 
should  be  tried  at  Common  Law,  and  not  before  the  Council  by  writ 
of  privy  seal.  It  was  answered  that  the  statutes  should  be  kept, 
"  except  when  one  party  was  so  great  and  rich,  and  the  other  so 
"  poor  that  he  could  not  otherwise  have  remedy."  The  difficulty  of 
obtaining  relief  by  the  Common  Law  was  always  the  reason  or  the 
excuse  for  upholding  the  authority  of  the  Council. 

On  their  petition  presented  2  Hen.  IV. b  it  was  granted  that  no 
writ  of  privy  seal  should  be  made  except  when  it  appeared  necessary 
to  the  discretion  of  the  Chancellor  or  of  the  Council  for  the  time 
being;  and,  to  the  petition  presented  4  Hen.  IV. c  the  king  replied 
that  he  would  charge  his  officers  to  abstain  more  from  sending  for 
his  lieges  than  they  had  done  before  that  time ;  but  that  it  was  not 
his  intention  that  his  officers  should  so  abstain  that  they  might 
not  send  for  his  lieges  in  matters  and  causes  reasonable,  as  had  been 
done  in  the  time  of  the  good  progenitors  of  the  king.  N9ne  of  these 
answers  were  sufficiently  definitive  to  afford  the  foundation  for 
acts,  and  none  are  entered  on  the  statute  roll. 

In  the  3d  Hen.  V.  the  Commons  again  attempted  to  prevent 
the  extraordinary  jurisdiction  of  the  Council  from  diminishing  the 
authority  of  the  common  law,  and  they  again  failed  in  their 
attempt.  The  petition,  from  which  we  learn  that  John  of  Waltham 
was  the  inventor  of  the  writ  of  subpoenad,  contains  an  enumera- 
tion of  the  real  or  imaginary  oppressions  resulting  from  the  process ; 
and,  as  a  remedy,  they  prayed  that  every  person  who  should  sue 
out  such  writs  should  state  the  cause  of  action  therein;  that  the 
same  writs  should  be  enrolled  and  made  patent  in  the  court  from 
whence  they  issued ;  and  that  any  person  aggrieved  or  vexed  by  any 
such  writs,  concerning  any  matter  determinable  by  the  common 

»  Rot.  Par.  1  Hen.  IV.  n.  162,  vol.  n.  p.  446. 
b  Rot.  Par.  2  Hen.  IV.  n.  69,  vol.  m.  p.  471. 
c  Rot.  Par.  4  Hen.  IV.  n.  81,  vol.  m.  p.  507. 
d  Rot.  Par.  3  Hen.  V.  part  n.  n.  46,  vol.  iv.  p.  84. 
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law,  should  have  an  action  of  debt  for  forty  pounds  against  the 
person  suing  out  the  writ.  But  the  royal  assent  was  not  given  to  the 
prayer. 

In  the  9  Hen.  V.a  the  Commons  again  renewed  their  complaints. 
Their  petition  states,  "that  whereas  it  was  contained  in  divers 
"  statutes  made  in  the  time  of  the  noble  progenitors  of  the  King,  that 
"  none  of  his  lieges  should  be  called  to  answer,  unless  by  original 
"  writ  and  due  process,  according  to  the  law  of  the  land;  yet  so  it 
"  was  that  divers  of  the  Bang's  lieges  were  caused  to  come  before  his 
"  Council  and  his  Chancellor,  by  letters  of  privy  seal  and  writs  of 
"subpoena,  contrary  to  the  aforesaid  provisions  and  ordinances; 
"  therefore  it  was  prayed  that  no  such  letters  or  writs  should  be 
"  granted  thenceforward,  and  that  if  such  letters  or  writs  should  be 
"  granted,  and  it  should  appear  by  the  showing  of  the  plaintiff  that 
"  his  action  was  at  common  law,  that  the  defendant  should  be  ad- 
"  mitted  to  except  to  the  jurisdiction  of  the  court,  and  that  such 
"  exception  should  be  allowed,  and  that  all  letters  and  writs  then 
"  pending  before  the  Council  or  the  Chancellor  should  be  voided  and 
"  held  for  null,  and  that  all  persons  against  whom  such  writs  were 
"  sued  should  be  dismissed  out  of  the  aforesaid  courts  by  authority  of 
"  this  present  parliament,  except  such  as  are  in  the  aforesaid  courts 
"  by  authority  of  Parliament."  Had  this  bill  passed  into  a  law,  the 
jurisdiction  of  the  Council,  when  acting  separately  from  Parliament, 
or  without  a  direct  parliamentary  authority,  would  have  soon  dis- 
appeared; but  an  obscure  and  evasive  answer,  importing  a  nega- 
tive, was  given  to  the  petition,  and  no  statute  was  obtained. 

Frustrated  in  this  endeavour,  the  Commons  renewed  their 
remonstrances  in  the  next  Parliament,  held  in  the  name  of  an  infant 
King,  and  by  the  first  petition,  in  the  first  year  of  the  reign  of 
Henry  VI. b  prayed  that  no  man  or  woman  should  be  compelled 
or  held  to  answer  before  the  Council  or  the  Chancery  of  the  King, 
or  elsewhere,  concerning  any  matter  where  remedy  or  action  was 
given  or  provided  by  the  common  law;  and  that  no  writ  or  letter 
of  privy  seal,  called  a  writ  or  letter  of  subpoena,  should  issue  com- 
manding any  one  to  appear  in  Council,  Chancery,  or  elsewhere,  until 
the  plaintiff  should  have  exhibited  his  bill,  "which  shall  be  especi- 
"  ally  examined  and  approved  by  the  Justices  of  the  one  Bench 
"  or  the  other;  to  whom  it  must  appear  that  the  complainant 
"  cannot  have  remedy  by  the  common  law" ;  they  also  prayed  "that 
"  the  said  bill  after  the  said  examination,  may  be  indented,  and 

»  Rot.  Par.  9  Hen.  V.  n.  25,  vol.  iv.  p.  156. 
b  Rot.  Par.  1  Hen.  VI.  n.  41,  vol.  iv.  p.  189. 
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"  that  one  part  may  remain  with  the  said  two  Justices,  and  the 
"  other  in  the  Council,  or  in  the  Chancery,  or  elsewhere,  where  the 
"  party  adverse  and  defendants  are  to  appear  by  virtue  of  the 
"  aforesaid  letters  or  writs."  It  is  further  prayed,  that  "  the  names 
"  of  the  judges  who  examine  the  bills  may  be  expressed  at  the  end 
"  of  the  said  writs  or  letters;  that  the  party  complaining  may 
"  appear  in  person  on  every  day  which  the  parties  shall  have  given 
"  to  them,  in  the  said  Council,  Chancery,  or  elsewhere,  pending  the 
"  suit,  and  without  being  allowed  to  make  an  attorney,  unless  the 
"  defendant  be  admitted  to  make  his  attorney  in  the  same  suit; 
"  and  that  the  plaintiff  may  give  security  for  costs  and  damages." 
To  this  petition  it  was  only  answered,  that  the  statute  of  the  17 
Rich.  II.  should  be  kept  and  put  in  use.  This  answer,  according 
to  the  old  course  of  Parliament,  was  a  courteous  mode  of  refusing 
the  royal  assent ;  and  therefore  no  statute  or  enactment  whatever 
was  entered  on  the  roll. 

The  Commons  evidently  wished  to  enable  the  Judges  of  the 
Courts  of  Common  Law  to  exercise  a  direct  control  over  the  judicial 
proceedings  of  the  Council  and  the  Chancery;  for,  if  the  bill  had 
passed,  no  plaintiff  could  have  come  into  a  court  of  equity  without 
their  approbation.  Yet,  however  the  regulations  required  by  the 
Commons  may  have  been  needed  to  prevent  an  abuse  of  the  pro- 
ceedings of  the  Council,  still  it  will  be  seen  that  the  law  could  not 
have  been  administered,  either  justly  or  effectually,  without  the 
aid  of  extraordinary  powers,  such  as  that  body  had  exercised. 

It  is  scarcely  affirming  more  than  the  truth,  if  we  ascribe  the 
greater  part  of  the  blessings  of  the  government  under  which  we  live, 
to  the  trial  by  jury,  as  the  secondary  cause.  It  has  caused  the 
spirit  of  lawful  freedom  to  penetrate  and  diffuse  itself  through  the 
land,  as  universally  and  with  as  vivifying  powers  as  the  blood 
through  our  natural  bodies.  But  there  is  no  tyranny  more  grievous 
than  that  which  is  perpetrated  under  lawful  forms;  and  trial  by 
jury  has  been  and  may  be  so  affected  by  the  general  position  of 
society  as  to  become  an  active  instrument  of  mischief  and  oppres- 
sion. We  have  already  noticed  the  incorrectness  of  the  popular 
view  of  the  ancient  trial  by  jury/namely,  that  it  was  a  tribunal 
composed  of  the  peers  of  the  defendant  or  of  the  accused.  It  has 
become  so  by  the  alteration  of  the  law,  which  now  allows  the  jury 
to  be  the  judges  of  the  truth  of  the  evidence  given  before  them; 
but  this  practice  is  comparatively  recent,  and  engrafted  upon  the 
ancient  institution. 

The  jurors  in  civil  suits  were  merely  the  witnesses,  who  spoke 
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from  their  own  knowledge,  or  as  they  had  been  taught  and  told. 
What  the  country  knew,  the  country  testified.  If  a  deed  was  pleaded, 
the  sheriff  was  bound  to  summon  the  witnesses  to  it  upon  the  jury, 
because  they  were  the  persons  whose  testimony  was  already 
recorded.  Where  an  estate  was  created  by  verbal  grant,  and  the 
names  of  the  persons  present  at  the  time  were  known,  they  were 
ordered  to  be  on  the  panel.  But,  with  respect  to  the  jurors  at 
large,  the  sheriff  followed  the  direction  of  the  writ,  and  returned 
the  names  of  the  good  and  lawful  men  by  whom  the  truth  could 
best  be  known — that  is  to  say,  he  selected  the  persons  who  hap- 
pened to  be  best  cognizant  of  the  facts,  those  who  had  seen  the 
peaceable  possession  of  the  demandant,  and  the  unlawful  entry  of 
the  intruder. 

The  trial  by  jury  in  criminal  cases  was  somewhat  more  com- 
plicated in  its  nature;  but  the  jury,  upon  whom  the  accused  cast 
himself  for  his  deliverance,  were  still  only  the  witnesses,  who  gave 
their  verdict  according  to  their  knowledge  of  the  offence,  or  the 
opinion  which  they  entertained  respecting  the  character  of  the 
accused. 

Such  a  method  of  deciding  controversies  was  sufficiently  well 
adapted  to  a  state  of  society  in  which  the  actual  possession  of  land 
was  the  most  usual  and  important  point  for  jurors  to  decide,  and 
all  transactions,  by  which  property  was  transferred,  were  per- 
formed with  every  possible  publicity.  But  when  they  were  called 
upon  to  give  their  verdict  under  a  more  complicated  system  of 
policy,  it  is  evident  that  a  jury  formed  on  this  principle  had  no 
materials  upon  which  to  frame  their  opinions,  and  were  very  little 
able  to  arrive  at  a  satisfactory  decision. 

Whilst  the  jurymen  were  really  witnesses,  it  was  absolutely 
necessary  to  intrust  the  nomination  and  selection  of  the  panel  to 
the  returning  officer.  Unless  he  brought  such  a  jury  into  court  as 
were  informed  of  the  case,  no  trial  could  have  taken  place.  But 
this  discretionary  power  of  naming  the  jury,  and  the  obligation  to 
select  them  from  such  narrow  districts  as  the  township  or  hundred, 
became  fertile  sources  of  corruption  both  real  and  suspected.  They 
afforded  means  too  of  wreaking  private  malice  and  spite,  under 
colour  of  the  law,  which  were  often  but  too  readily  made  use  of. 
Wrongs  created  other  wrongs,  and  the  outlaw  and  the  outlaw's 
friends  revenged  themselves  upon  their  enemies,  and  slew  in  the 
field  those  who,  they  deemed,  had  forsworn  themselves  before  the 
justice-seat.  Grievous  penalties  had  been  denounced  by  the  com- 
mon law  against  the  perjured  juror;  but,  towards  the  close  of  the 
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reign  of  Edward  I.,  there  are  indications  that  they  were  either 
evaded,  or  that  the  process  of  attaint  had  become  inadequate  to 
repress  the  offence ;  and  the  following  ordinance  has  been  preserved^ 
in  which  directions  were  given  by  the  Council  to  increase  the  pun- 
ishment and  shame  of  the  offenders : — 

"Concerning  the  two  dozeines  (i.e.  juries)  who  are  attainted 
"  before  you,  and  who  are  now  in  prison,  it  is  agreed  that  the 
"  sheriff  shall  cause  them  to  come  to  the  Tower  of  London  as  soon 
"  as  he  can,  and  that  they  be  not  brought  by  night,  but  publicly 
"  in  broad  daylight,  so  that  the  people  of  the  country  may  see  the 
"  punishment  and  the  shame  incurred  by  those  who  have  been 
"attainted,  and  be  admonished  thereby;  and  that  they  be  at 
"  London  on  the  morrow  of  St.  Nicolas,  or  the  third  day  afterwards 
"  at  the  latest;  and  the  expenses  which  the  sheriff  shall  incur  shall 
"  be  allowed  to  him  on  his  account." 

This  ordinance  is  fairly  written  upon  parchment,  without  date,, 
but  having  been  discovered  in  a  bundle  of  parliamentary  petitions 
and  writs  of  the  33  Edw.  I.,  it  must  probably  be  referred  to  that 
year.  It  is  singular  that  this  document,  relating  to  a  false  verdict 
in  a  particular  case,  should  belong  to  the  year  in  which  a  most 
important  legislative  act  gives  evidence  of  the  perversion  of  trial 
by  jury.  At  the  Parliament  then  held,  the  King  and  Council, 
according  to  the  authority  then  vested  in  them,  settled  and  agreed 
upon  the  definition  of  conspiracy.  Those  who  bound  themselves 
"  by  oath,  covenant  or  alliance,  that  each  would  aid  and  sustain 
"  the  other  in  falsely  and  maliciously  indicting  or  causing  to  be 
"  indicted,  or  in  falsely  acquitting,  or  in  raising  and  maintaining 
"  any  false  plea."  It  should  seem  that  the  intention  of  the  legisla- 
ture was  to  include  jurors  in  this  definition;  but  the  courts  con- 
strued it  otherwise,  and  he  who  appeared  on  the  inquest  could  not 
be  treated  as  a  conspirator.  Some  remedies,  however,  were  afforded 
by  the  Eyre,  when  the  judges  made  their  circuits  through  the  land, 
and  inquired  into  and  punished  all  wrongs  and  oppressions;  and 
various  extraordinary  commissions  to  the  same  effect  were  issued 
from  time  to  time.  The  most  celebrated  of  these  were  the  com- 
missions of  Trail-baston,  which,  according  to  Lord  Coke,  were  so 
called  "  because  they  proceeded  as  speedily  as  one  might  draw  or 
"  trail  a  staffe."  But  in  spite  of  these,  we  collect  from  a  ballad  of 
that  day  (no  weak  evidence  in  such  a  matter),  that  much  evil 
remained  unredressed,  and  that  juries  still  lay  under  heavy  impu- 
tations of  corruption.  We  think  our  readers  will  agree  with  us  that 
it  is  very  beautiful  and  picturesque,  though  written  with  almost 


Origin  of  Equitable  Jurisdiction  269 

a  homely  simplicity;  and  it  is  at  all  events  valuable  as  speaking 
popular  sentiments  and  feelings. 

"  Qaraunte  souz  prenent  pur  ma  raunsoun; 
E  le  Viscounte  vint  souz,  a  son  guerdoun, 
Qu'il  ne  me  mette  en  profounde  prisoun. 
Ore  agardez  Seigneurs,  est  ce  resoun? 

Pur  ce  me  tendroi  al  vert  bois,  soutz  le  jolyf  umbray, 
La  n'y  a  faucete,  ne  nulle  male  lay; 
En  le  bois  de  Bel -regard  ou  vole  le  jay, 
E  chaunte  russinole  touz  jours  santz  delay. 

Mes  le  male  doseyne,  dount  Dieu  n'eit  ja  piete, 
Parmi  lur  fauce  bouches  me  ount  endite, 
De  male  robberies  e  autre  maveste, 
Qe  je  n'ose  entre  mes  amis  estre  recepte. 

J'ai  servi  my  Sire  le  Roy,  en  pees  e  en  guere, 
En  Flaundres,  en  Escoce,  en  Gascoyne  sa  terre; 
Mes  ore  ne  me  sai  je  point  chevisaunce  fere, 
Tot  mon  temps  ay  mis  en  veyn,  pur  tiel  home  plere 

Si  ces  maveis  jurours  ne  se  vueillent  amender, 
Qe  je  pus  a  mon  pais  chevalcher  e  aller, 
Si  je  les  pus  ateindre,  la  teste  lur  froi  voler, 
De  touz  lur  menaces  ne  dorroi  un  dener. 

Vous  qy  estes  endite  je  lou  venez  a  moy 
Al  vert  bois  de  Bel-regard,  la  n'y  a  nul  ploy, 
Forsque  beste  savage  e  jolyf  umbroy 
Car  trop  est  dotouse  la  commune  loy. 

Si  je  soi  compagnoun,  e  sache  de  archerye, 
Mon  veisyn  irra  disaunt — cesti«est  de  compaignie, 
De  aler  bercer  a  bois,  e  fere  autre  folye. — 
Que  ore  vueille  vivre  come  pork  merra  sa  vye. 

Si  je  sache  plus  de  ley,  qe  ne  sevent  eux, 

Yl  dirrount,—- cesti  conspyratour  comence  de  estre  faus. — 

E  le  Heyrea  n'aprocheroy  de  dix  lywes  ou  deus; 

De  tous  veysinages  hony-scient  ceux ! 

Je  prie  tote  bone  gent  qe  pur  moi  vueillent  prier 
Qe  je  pus  a  mon  pais  aler  e  chyvaucher, 
Unqe  ne  f  u  homicide,  certes  a  moun  voler, 
Ne  male  robberes  pur  gent  damager. 

Cest  rym  fust  fet  al  bois  desouz  un  lorer, 
La  chaunte  merle,  e  russinole,  e  eyre  1'esperver. 
Escrit  estoit  en  parchemyn  pur  mout  remembrer 
E  gitte  en  haut  chemyn  qe  um  le  dust  trover.'* 

»  The  Eyre. 
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That  the  hardships  set  forth  in  the  song  were  not  exaggerated, 
we  have  full  proof  upon  record.  Whilst  the  rolls  of  Parliament 
abound  with  general  complaints  of  the  falsity,  deceit  and  corrup- 
tion of  jurors  and  inquest  men,  the  petitions  to  the  Council  are 
equally  copious  in  furnishing  statements  of  the  wrongs  they  occa- 
sioned to  individuals.  Statutes  were  repeatedly  enacted  for  the 
purpose  of  checking  abuses;  new  penalties  were  added,  and  new 
checks  devised  to  ensure  truth  and  impartiality,  but  without 
diminishing  the  evil  or  repressing  the  offenders. 

The  defects  of  trial  by  jury  bore  equally  upon  the  dispensation 
of  civil  and  criminal  justice;  but  the  former  branch  of  jurispru- 
dence was  encumbered  by  many  peculiar  defects.  It  was  very 
tedious,  and,  even  at  this  period,  attended  with  much  expense. 
The  Serjeant  would  not  count  without  his  retainer  and  his  fee ;  the 
sheriff  and  the  clerk  expected  their  guerdon;  and  the  necessity 
imposed  upon  the  parties  of  following  and  defending  the  suit  in 
person,  must  often  have  deterred  the  weak  and  indigent  from 
attempting  either  to  assert  their  rights  or  to  defend  them  from 
usurpation. 

In  all  such  cases  the  constitution  had  vested  the  powers  of 
remedial  or  extraordinary  jurisdiction  in  the  Parliament,  which  in 
its  ancient  sense  was  a  court  of  justice  composed  of  various 
branches.  The  King  indeed  alone  was  the  fountain  of  justice,  and 
although  "forasmuch  as  he  was  not  able  to  hear  and  determine  all 
"  the  complaints  of  his  people,  he  had  divided  the  burthen  in 
"  many  parts  " ;  yet  in  all  manner  of  felonies,  trespasses  and  strifes, 
and  in  all  actions  real  and  personal,  he  had  power  to  give  judgment, 
and  cause  the  same  to  be  given  without  other  process,  when  he  knew 
the  right  truth,  as  a  judgea.  Such  was  the  theory  of  the  law,  and 
such  also  to  a  certain  extent  was  its  practice.  The  functions  dele- 
gated to  the  judges  of  the  King's  Bench,  Common  Pleas,  and 
justices  of  gaol  delivery,  were  not  infrequently  exercised  by  the 
sovereign  himself  in  the  reigns  of  Edward  I.  and  Edward  II.  And 
in  Parliament  and  in  the  Council  we  find  the  personal  jurisdiction 
of  the  king  extending  until  a  much  later  period.  But  the  provisions 
of  the  Lords  Ordainers  5  Edw.  II.  created  a  new  tribunal,  consisting 
of  one  bishop,  two  earls  and  two  barons,  who  were  to  be  assigned 
in  every  parliament  with  full  power  to  hear  and  determine  the 
complaints  of  all  such  as  wished  to  complain  of  the  King's  ministers, 
whosoever  they  might  be,  who  should  contravene  the  ordinance. 

To  this  parliamentary  tribunal  the  authority  of  the  Council  was 

»  Breton,  cap.  i. 
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transferred,  for  the  ordinances  regulated  so  many  portions  of  the 
administration  of  public  business  and  public  justice,  that  most  of 
the  complaints  which  had  usually  formed  the  subject-matter  of  the 
petitions  to  the  Council,  were  fairly  within  its  purview.  All  the 
most  important  prerogatives  of  the  Crown,  indeed,  were  in  effect 
conceded  to  the  baronage  in  Parliament,  and  in  place  of  a  council 
nominated  by  the  king,  a  baronial  tribunal  was  formed  for  protect- 
ing the  newly-acquired  rights  of  the  legislature  and  the  people. 
The  history  of  the  ordinances,  which  the  common  people  considered 
as  a  restoration  of  the  control  imposed  upon  Henry  III.  by  Simon 
de  Montfort  and  the  Parliament  of  Oxford,  would  carry  us  beyond 
our  limits,  but  it  must  be  observed,  that  from  the  period  when  the 
ordinances  were  annulled,  much  of  the  judicial  authority  of  the 
Council  in  Parliament  was  exercised  by  the  Auditors  of  Petitions. 
These  Auditors  were  Committees  of  Parliament,  composed  of  some 
of  the  judges,  and  a  delegation  of  bishops,  earls  and  barons:  they 
had  the  authority  of  the  Council,  and  answered  the  petitions  in  the 
name  of  the  Council;  but  matters  of  great  importance  appear  to 
have  been  still  occasionally  referred  to  the  plenum  consilium,  or 
magnum  consilium,  terms  which  may  imply  the  Lords  House  of 
Parliament,  though  this  interpretation  cannot  be  given  with 
certainty. 

In  the  reign  of  Edward  III.  the  power  of  the  Lords  in  Parliament 
had  greatly  increased  at  the  expense  of  the  members  of  the  Council ; 
and  the  Judges,  about  this  time  losing  their  ancient  weight  and 
station,  became  merely  the  advisers  and  assistants  of  the  Lords. 
Special  powers  of  adjudication  in  particular  cases,  were  not  in- 
frequently delegated  to  the  Council,  thereby  implying  that  it 
required  the  sanction  of  parliament;  or  to  the  Chancellor,  associ- 
ating with  him  certain  of  the  Kong's  Justices  and  Serjeants.  The 
exercise  of  this  jurisdiction  becomes  at  this  time  more  distinct 
and  tangible,  and  its  principles  more  definite.  We  will  take  as  a 
precedent  the  suit  between  Elizabeth,  wife  of  Nicholas  Audley, 
and  her  father-in-law,  James,  Lord  Audley,  in  the  Record  called 
Monsire  James  D'Audeley,  for  the  performance  of  a  deed  of  cove- 
nant executed  by  him  in  contemplation  of  her  marriage  with  his 
son,  whereby  he  had  agreed  to  settle  certain  lands  to  them  and 
their  issue,  with  remainder  to  his  own  right  heirs.  It  began  by  her 
complaint  in  Parliament,  40  Edw.  III.,  in  which  the  lady,  suing  as 
a  feme  sole,  and  without  her  husband,  a  proceeding  entirely  against 
the  principles  of  the  common  law,  showed  forth  to  the  king  the 
covenants,  and  that  they  had  not  been  fulfilled.  The  king  caused 
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the  defendant  to  come  before  his  Council,  that  is  to  say,  before 
the  Chancellor,  the  Treasurer,  and  the  Justices,  and  other  "sages" 
assembled  in  the  Star  Chamber.  On  the  appearance  of  the  parties, 
they  both  declared  their  submission  to  the  "agard  et  ordenance  de 
"  nostre  seignour  le  Koi  e  de  soun  counseil."  After  an  adjournment 
the  parties  appeared  again,  Elizabeth  Audley  in  person,  and  the 
Lord  Audley  by  David  Hanmer  and  others  his  attornies,  thereto 
authorized  by  his  letters-patent. 

The  Lady  Audley  "showed  forth  her  grievances,"  that  is  to 
say,  she  declared  them  by  word  of  mouth,  and  produced  the  in- 
denture, and  prayed  that  the  attornies  of  Lord  Audley  might 
answer.  This  they  refused  to  do  without  the  presence  of  the  Earl 
of  Arundel.  Their  demurrer  was  overruled  by  the  Council  in  a  very 
remarkable  manner. 

"The  attornies  were  informed  by  the  Council,  that  when  any 
"  one  puts  himself  upon  the  award  and  ordinance  of  our  Lord  the 
"  King,  or  of  his  Council,  it  is  not  agreeable  either  to  law  or  reason, 
"  that  by  any  nomination  any  person  should  be  adjoined  to  the 
"  King's  Council,  save  only  such  as  the  King  may  please.    And 
"  moreover  it  is  testified51  by  the  Chancellor  and  the  Treasurer  and 
"  all  the  Council,  that  the  said  my  Lord  James  submitted  himself 
"  entirely,  concerning  the  disputes  and  grievances  before-men- 
"  tioned,  to  the  award  and  ordinance  of  our  Lord  the  King  and  of 
"  his  Council,  after  which  submission  he  prayed  that  the  Earl  of 
"  Arundel  might  be  one  of  them.  And  the  Chancellor  said,  that  he 
"  was  of  the  Council,  and  that  his  presence  would  please  him  well. 
"  And,  moreover,  the  Chancellor  showed  the  letter  of  the  said  Earl 
"  to  him  sent,  which  testified  that  he  was  summoned  to  be  the 
"  same  day  in  the  said  Council  to  aid  in  the  discussion  of  the  afore- 
"  said  matters  at  variance,  and  that  he  excused  himself  by  saying 
"  that  he  could  not  do  so,  but  prayed  that  the  Council  would  make 
"  their  ordinance  concerning  the  matters  at  variance  notwith- 
"  standing  his  absence,  and  that  he  would  assent  to  whatever  the 
"  Chancellor  might  ordain  concerning  the  same.  And  the  attornies 
"  were  asked  by  the  Council,  whether  they  would  answer  further 
"  or  not,  at  their  peril,  and  they  answered  that  they  would  not." 
The  Lady  Audley  therefore  prayed  a  decree,  but  it  was  the 
opinion  of  the  Council  that  since  the  parties  had  submitted  them- 
selves to  the  King  and  Council,  they  could  not  make  an  end  with- 
out advising  with  the  King.    Accordingly  the  pleadings  were 
a  The  original  word  is  record*?,  which  is  here  used  in  its  first  legal  meaning  of 
bearing  testimony. 
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transmitted  to  the  King,  and  from  him  another  delegation  took 
place. 

"Our  Lord  the  King  ordered  the  aforesaid  Chancellor  and 
"  Treasurer,  by  writ  of  privy  seal,  that  they  should  proceed  to  the 
"  final  discussion  of  the  aforesaid  matter,  according  to  the  effect 
"  of  the  before-mentioned  submission,  and  that  he  would  hold  for 
"  firm  and  established  what  they  should  do  therein.  By  virtue  of 
"  which  order  and  submission  above-mentioned,  the  aforesaid 
"  Chancellor  and  Treasurer  assembled  the  Justices  and  Serjeants, 
"  and  others  of  the  Council,  of  our  Lord  the  King,  before  whom  the 
"  process  and  orders  before-mentioned  were  read  and  examined; 
"  and  after  great  deliberation  had  thereupon,  it  was  awarded  that 
"  all  the  covenants  comprised  in  the  said  indenture  touching  the 
"  land,  to  the  amount  of  four  hundred  marks,  of  yearly  value,  the 
"  which  the  said  Lord  Nicholas  and  Elizabeth  ought  to  have  by 
"  virtue  of  the  said  indenture,  should  be  performed  by  the  said 
"  Lord  James,  in  all  points,  according  to  the  purport  of  the  said 
"  indenture,  and  that  between  this  present  time  and  the  feast  of 
"  St.  Michael  now  next  ensuing,  under  forfeiture  of  six  thousand 
"  pounds,  to  be  paid  to  the  King;  and  that  he  do  pay  to  the  said 
"  Lord  Nicholas  and  Elizabeth,  fully  the  damages  which  they  have 
"  suffered  and  incurred  by  reason  of  the  non-performance  of  the 
"  said  covenants,  according  to  the  purport  of  the  said  indenture, 
"  either  as  to  the  tenements  in  demesne  (except  to  the  amount  of 
"  one  hundred  pounds  per  annum)  or  in  anywise  as  to  the  tene- 
"  ments  in  reversion,  after  the  time  that  he  the  said  Lord  James 
"  had  been  enabled  to  perform  the  same  when  the  reversions  fell  in. 
"  And  in  case  it  shall  not  be  in  the  power  of  the  said  Lord  James  to 
"  fulfil  his  said  covenants,  as  he  might  have  done  at  the  time  of  the 
"  making  of  the  said  indenture,  let  him  perform  the  same  by  con- 
"  veying  other  fitting  lands  of  the  same  value,  in  as  sure  a  manner 
"  as  he  might  have  done  concerning  the  lands  contained  in  the 
"  aforesaid  covenants,  under  the  aforesaid  penalty.  And  because, 
"  as  yet,  full  information  concerning  the  amount  to  which  the 
"  damages  will  extend  cannot  be  obtained,  it  is  agreed  that  execu- 
"  tion  for  the  damages  shall  stand  over  until  the  quinzaine  of 
"  Saint  Michael  now  next  ensuing,  and  the  said  Elizabeth  is  ordered 
"to  be  then  before  the  Council  to  inform  them  concerning  the 
"  aforesaid  damages,  and  to  take  and  hold  that  which  the 
"  Council  shall  award  in  this  behalf,  and  concerning  the  grievances 
*'  before  named." 

The  singularity  of  this  record  must  be  our  apology  for  the  length 
p.  ix.  18 
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of  the  foregoing  extract.   Its  importance  in  our  legal  history  will 
be  easily  appreciated,  inasmuch  as  it  exhibits  one  of  the  earliest 
equitable  decrees  upon  record,    grounded  upon  a  voluntary  sub- 
mission to  the  King,  as  supreme  judge  in  Parliament,  and  pro- 
nounced, in  virtue  of  his  delegation,  by  the  Council.  The  part  taken 
by  the  Chancellor  throws  great  light  upon  the  authority  afterwards 
assumed  by  him,  and  it  is  observable  that,  high  as  his  station  was 
in  the  court,  he  did  not  conceive  that  it  extended  to  act  otherwise 
than  with  the  concurrence  of  the  other  members  of  the  Council. 
During  the  later  part  of  the  reign  of  Edward  III.  and  during 
the  whole  of  the  reign  of  his  successor,  the  extraordinary  jurisdic- 
tion in  "Parliament,"  sometimes  exercised  directly,  and  some- 
times by  delegation  or  reference  to  the  Council,  or  to  the  Chancellor 
and  his  assistants,  was  in  constant  action.   We  can  find  but  very 
few  instances  in  which  the  assent  of  the  Commons  is  expressed; 
but  still  we  imagine  that  they  occasionally  co-operated  in  some 
stage  of  the  proceedings.  They  had  acquired  the  right  of  impeach- 
ment, and  they  laboured  to  annex  the  Council  to  the  two  houses, 
protesting  against  the  powers  of  the  Council,  when  acting  by  itself, 
or  with  the  Lords  to  their  exclusion.  Hence,  in  the  8th  Henry  V. 
they  prayed  that  no  man  should  be  put  to  answer,  before  the  Council 
or  the  Chancellor,  contrary  to  the  laws  of  the  realm  of  England,  by 
any  bill  indorsed  "by  authority  of  Parliament,"  unless  the  assent 
and  request  of  the  Commons  should  be  endorsed3-.   And  with  the 
same  intention  of  extending  and  retaining  their  concurrent  power, 
they  carefully  reserve,  in  the  petition  of  the  9th  Henry  V.b  the 
jurisdiction  of  the  Council  and  Chancery  over  such  persons  as  had 
been  brought  into  these  courts  by  authority  of  Parliament. 

The  authority  so  reserved  was  variously  modified  by  the  right- 
wise — right-honourable — worthy  and  discreet  Commons  as  they  now 
are  styled — new  terms  of  worship,  which  should  not  be  considered 
merely  as  words,  since  they  testify  the  increasing  importance  of  the 
popular  branch  of  the  legislature — they  who  were  heretofore  the 
poor  and  simple  Commons,  the  humble  petitioners  to  the  Council, 
but  who  now  assumed  a  parity  of  state  and  dignity  with  the  Lords. 
An  enumeration  of  the  various  instances  of  the  exercise  of  this 
extraordinary  Parliamentary  jurisdiction  occurring  in  the  reigns  of 
Henry  IV.  and  his  successors,  would  greatly  exceed  the  proper 
bounds  of  this  essay.  It  will  be  sufficient  to  observe,  that  it  was 
exercised  either  with  the  express  consent,  or  at  the  express  prayer 
of  the  Commons.  Sometimes  it  compelled  the  appearance  of  a 
»  Rot.  Par.  vol.  iv.  127.  b  Rot.  Par.  vol.  iv.  p.  156. 
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defendant  in  the  ordinary  courts  by  virtue  of  a  writ  of  proclama- 
tion, and  thus  operated  in  furtherance  of  the  Common  Law.  Some- 
times it  ordered  the  appearance  of  parties  before  the  Council,  and 
the  writ  of  subpoena  was  issued  by  its  authority.  In  many  cases 
special  juries  were  ordered,  the  rank  and  qualification  of  the  array 
was  stated,  and  other  regulations  made,  to  ensure  a  fair  and  im- 
partial verdict.  In  other  instances  it  appears  as  supplementary  to 
the  Common  Law,  either  by  exercising  a  direct  jurisdiction,  and,  as 
the  judges  said  in  Thorpe's  case,  making  that  law  that  was  no  law, 
or  by  giving  a  special  parliamentary  sanction,  on  an  individual 
application,  and,  for  that  time  and  turn,  to  such  jurisdiction  as  was 
exercised  de  facto  by  the  Council,  or  by  the  Chancellor.  Parliament 
dealt  with  the  law  in  the  plenitude  of  its  power,  removing,  or 
attempting  to  remove,  every  impediment  which  the  ordinary  con- 
stitution and  nature  of  trial  by  jury  offered  to  the  due  administra- 
tion of  justice. 

Whilst,  to  use  the  expression  of  Lambard,  the  ball  was  tossed 
between  the  Commons  and  the  Council,  the  latter  had  never 
entirely  intermitted  its  authority,  but,  on  the  contrary,  it  con- 
tinually assumed  more  consistency  and  order.  Under  Richard  II. 
it  was  entirely  separated  from  Parliament,  and  we  meet  with  the 
first  notices  of  its  interior  arrangement.  The  Lords  of  the  Council, 
13  Rich.  II.  were  to  meet  between  eight  and  nine  of  the  clock,  and 
the  bills  of  the  people  of  lesser  charge  were  to  be  examined  and  dis- 
patched before  the  Keeper  of  the  Privy  Seal  and  such  of  the  Council 
as  should  be  present  for  the  time  being.  From  this  delegation  to  the 
privy  seal,  we  trace  the  authority  afterwards  claimed  by  that  officer 
in  the  Court  of  Requests  *,  in  which,  according  to  Lambard, ' '  the  bills 
"  of  complaint  ordinarily  carried  the  one  or  the  other  of  these  two 
"  suggestions,  namely,  that  the  plaintiff  was  a  very  poor  man,  not 
"  able  to  sue  at  the  common  law,  or  a  king's  servant  ordinarily 
"  attendant  upon  his  person. "a 

We  have  already  noticed  the  causes  which  enabled  the  Council 
to  gain  ground  during  an  age  in  which  the  ordinary  arm  of  the  law 
was  insufficient  to  make  its  authority  duly  respected,  and  in  which 
general  turbulence  and  insubordination  were  increased  by  political 
ferment  and  civil  commotion.  It  is  probable  that  the  long  ab- 
sences of  Henry  V.  from  England  invested  it  with  a  greater  degree 

»  Sir  Thomas  Smith  says  of  this  Court,  that  the  matters  cognizable  by  it  were 
"  properly  all  poor  men's  suits,  which  were  made  to  her  Majesty  by  supplication; 
"  and  this  is  called  the  poor  man's  Court,  because  there  he  shall  have  right,  without 
"  paying  any  money."  Commonwealth,  b,  m.  c.  7. 

18—2 
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of  importance.  After  every  minority,  and  after  every  appointment 
of  a  select  or  extraordinary  Council  by  authority  of  the  legislature, 
we  find  that  the  ordinary  Council  acquired  a  fresh  impulse  and 
further  powers.  Hence  the  next  reign  constitutes  a  new  era.  A 
Council  was  nominated  by  the  Lords  during  the  minority  of  the 
young  king,  selected  principally  from  their  own  body.  Immediately 
upon  this  nomination,  the  "Lords  of  the  King's  Counsaille"  pro- 
duced in  Parliament  a  schedule  containing  provisions  for  the  "good 
"  gouvernance  of  the  land,"  in  which  are  included  the  following 
important  articles  concerning  their  jurisdiction. 

"Item,  that  alle  the  billes  that  shul  be  putt  unto  the  Counsail, 
"  shuld  be  onys  in  the  weke  att  the  lest,  that  is  to  seie,  on  the 
"  Wednesday,  redd  byfore  ye  Counsaill,  and  their  ansueres  endorsed 
"  by  the  same  Counsaill.  And  on  Friday  next  folowyng  declared 
"  to  the  partie  suying. 

"Item,  that  alle  the  billes  that  comprehende  materes  ter- 
"  minable  atte  the  commune  la  we  that  semeth  noght  fenyd,  be 
"  remitted  there  to  be  determined;  but  if  so  be  that  ye  discretion 
"  of  the  Counsaill  feele  to  greet  mygJit  on  that  one  side,  and  unmyght 
"  on  that  oihir. 

"Item,  that  the  Clerc  of  the  Counsail  be  sworn,  that  every  day 
"  that  the  Counseille  sittith  on  ony  billes  bitwix  partie  and  partie, 
"  that  he  shall,  as  fer  as  he  can,  aspye  which  is  the  porest  suyter's 
"  bille,  and  that  first  to  be  redd  and  answered,  and  that  the  King's 
"  Serjeant  to  be  sworne  treuly  and  plainly  to  yeve  the  poor  man,  that 
"for  suche  is  accept  to  the  Counsail,  assistense  and  trewe  Counsaill 
"  in  his  mater e,  so  to  be  suyd,  wiihoute  eny  good  takyng  of  hym,  on 
"  peyne  of  discharge  of  their  offic" 

Nearly  the  same  provisions  were  agreed  upon  again  in  Parlia- 
ment in  the  8  Hen.  VI.  Thus  the  Council  settled  and  defined  its 
principles  and  practice.  The  exception,  reserved  to  their  "dis- 
"  cretion,"  of  interfering  whenever  they  felt  too  much  might  on  one 
side,  and  too  much  unmight  on  the  other,  was  in  itself  sufficiently 
vague  to  embrace  almost  every  dispute  or  trial.  And  when,  in 
addition  thereto,  they  allowed  themselves  to  be  "moved"  by  any 
other  cause  reasonable,  they  left  themselves  the  power  in  fact  of 
acting  whenever  they  pleased. 

This  authority,  so  largely  expressed,  had  been  in  fact  exercised 
without  control  by  Parliament ;  and  the  question  will  now  suggest 
itself  whether  the  Council  had  usurped  the  lawful  powers  of  the 
estates  of  the  realm,  or  whether  the  latter  had  gained  upon  the 
ancient  prerogative  jurisdiction  of  the  advisers  of  the  Crown.  On 
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this  question,  so  far  as  respects  the  period  anterior  to  the  reign 
of  Edw.  III.  it  is  extremely  difficult  to  form  any  decided  opinion. 
""Parliament"  and  "Council"  are  terms  used  in  early  records,  with 
a  latitude  of  meaning  which  throws  great  perplexity  on  the  investi- 
gation. And  the  constitution  of  Parliament  itself,  when  the  word 
is  understood  to  designate  the  supreme  legislative  assembly,  is  still 
involved  in  so  much  obscurity  as  to  perplex  every  inquiry  with 
which  it  is  connected.  So  long,  however,  as  the  King  possessed  the 
power  of  summoning  the  temporal  Peers  of  Parliament  from 
amongst  the  barons  and  bannerets  at  his  pleasure;  and  so  long 
as  the  Commons  neither  had  nor  claimed  any  participation  in  the 
judicial  proceedings  of  Parliament,  or  in  any  acts  bearing  a  judicial 
character,  the  distinction  between  the  Council  in  Parliament,  and 
the  Council  out  of  Parliament,  was  not  always  forcibly  defined. 

Under  the  Lancastrian  kings  England  had  changed  much  more 
than  her  ruling  dynasty.  The  territorial  parliamentary  baronage, 
united  with  a  titular  nobility,  had  acquired  an  hereditary  and  in- 
defeasible right  to  the  ranks  of  Lords  of  Parliament.  A  House  of 
Lords  now  existed,  invested  with  functions  entirely  distinct  from 
that  of  the  Council  of  the  King's  advisers,  and  who  had  annulled 
the  authority  of  that  Council  in  Parliament  by  possessing  them- 
selves of  all  the  functions  of  judicature.  To  the  Commons  also  now 
belonged  the  unquestioned  right  of  sharing  in  the  enactment  of 
every  law.  Certainly  their  concurrence  in  any  judicial  proceeding 
was  unknown  to  the  ancient  Constitution.  Yet  when  they  had 
obtained  an  authority  which  made  them  co-ordinate  with  the  other 
branch  of  the  legislature,  it  was  not  wholly  unreasonable  that  they 
should  endeavour  to  claim  a  voice  in  the  judicial  functions  of  the 
court  of  which  they  had  become  an  essential  portion.  Parliament 
was  the  supreme  remedial  court  of  the  kingdom,  and  as  no  public 
statute  altering  or  amending  the  general  course  of  Common  Law 
could  now  pass  without  their  assent,  as  one  of  the  estates,  it  was 
easy  to  contend  that  they  were  entitled  to  concur  in  any  act, 
ordinance,  or  judgment,  by  which  the  course  or  practice  of  the 
Common  Law  in  any  particular  or  individual  case  was  altered  or 
amended. 

Happily  for  England  this  reasoning  was  successfully  resisted. 
Had  it  prevailed,  the  entire  judicial  functions  of  the  ordinary 
courts  would  have  soon  been  absorbed  by  Parliament,  or  rather  by 
the  Commons,  and  the  union  of  the  legislative  and  judicial  func- 
tions would  have  worked  the  entire  subversion  of  the  law.  Indeed 
without  reference  to  constitutional  considerations  it  may  be  said 
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that  numerous  bodies  can  never  be  trusted  as  the  arbiters  of  the 
disputes  of  individuals,  except  in  those  rare  cases  which,  from  their 
importance,  or  from  their  connexion  with  affairs  of  state,  impress 
the  throng  of  judges  with  a  sense  of  their  responsibility,  so  deep  as 
to  silence  passion,  prejudice  and  selfishness.  By  chance  they  may 
come  to  a  right  judgment,  but  there  is  very  seldom  any  certainty 
that  they  will  act  upon  principle.  Unable,  or  unwilling,  as  they 
will  always  be,  to  submit  to  the  tedious  and  irksome  task  of  long 
and  patient  investigation,  such  suits  as  are  of  minor  importance 
(and  how  few  will  appear  otherwise  before  a  crowd  of  legislators !) 
will  be  decided,  without  reflexion,  by  the  zeal  of  any  favourable 
or  adverse  partizan,  or  the  hot  and  hasty  impulse  of  the  assembly. 
It  was,  therefore,  fortunate  for  the  country  that  the  parliamentary 
authority  of  listening  to  the  case  of  any  petitioner  who  alleged 
that  he  was  remediless  at  the  Common  Law,  became  vested  in  such 
courts  as  were  better  calculated  for  the  administration  of  substan- 
tial and  impartial  justice.  These  were  indeed  long  imperfect  and 
of  slow  growth;  as  upon  some  future  opportunity  we  propose  to 
show.  It  is  time,  however,  to  close  our  present  inquiries:  we  are 
aware,  from  the  nature  of  our  materials,  that  they  will  still  leave 
the  mind  in  doubt  upon  several  cardinal  points :  some  new  lights, 
we  trust,  we  have  thrown  by  our  patient  researches — and  we  think 
that  it  is  rendering  some  service  to  the  community  merely  to  bring 
materials  together  and  throw  out  suggestions  of  elucidation  on  so 
important  and  so  interesting  a  subject. 
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MAGNUS  KONONGS  LAGA-BCETERS  GTJLA-THINGS-LATJG — Regis  Magni 
legum  reformatoris  leges  Oulathingenses,  sive  Jus  Commune  Nor- 
vegicum.  Havnise,  1817. 

AMONGST  the  Scandinavians,  the  pristine  simplicity  of  the 
jurisprudence  of  their  forefathers  long  continued  pure  and  un- 
sullied. Various  causes  protected  the  sincerity  of  their  Gothic 
common  law,  which,  even  in  the  sixteenth  century,  was  encircled 
by  the  landmarks  which  had  bounded  it  in  the  days  of  Birgher 
the  Wise1,  and  Magnus  the  Reformer2.  No  ruler  sprung  from 
another  race  was  ever  seated  on  the  thrones  of  the  Northern 
kingdoms.  Unassailed  and  unconquered  by  the  foreigner,  their 
wars  were  the  inglorious  quarrels  of  brethren  who  wasted  their 
common  country.  The  land  was  spoiled,  yet  still  it  remained 
free  from  extraneous  dominion;  and  the  laws  were  transmitted 
from  age  to  age,  equally  unimpaired  by  power,  and  uncontaminated 
by  learning. 

Feudality  never  expanded  beyond  the  germ.  The  native 
institutions  common  to  all  the  Gothic  tribes,  bore  but  a  slight 
affinity  to  the  military  tenures  and  relations  created  by  the 
ancient  duties  of  fidelity,  protection  and  defence  in  the  terri- 
tories of  the  Empire,  France  and  England,  where  the  retainers 
of  the  chieftain  gave  way  to  the  vassals  of  the  baron.  The 
Northmen  were  originally  strangers  to  the  feudal  jurisdictions, 
and  to  the  rules  and  principles  emanating  from  the  feudal  tri- 
bunals, which  incorporated  themselves  with  the  entire  system  of 
civil  and  criminal  legislation  of  those  countries  where  they  pre- 
vailed. 

Neither  did  the  Imperial  law  or  the  Canon  law  acquire  any 
preponderating  authority.  Whilst  the  judges  of  Upsala  pro- 
nounced the  doom  which  had  been  taught  by  Odin  and  the  Asi, 
they  disregarded  the  Decretals  and  the  Pandects.  Compared 
with  the  jurisprudence  prevailing  in  the  rest  of  Gothic  Europe, 

[279] 
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the  total  rejection  of  the  written  reason  derived  from  Rome  or 
Constantinople,  constitutes  a  peculiar  characteristic  of  the  Scan- 
dinavian laws.  Elsewhere,  the  codes  of  the  Pontiff  and  the 
Caesar  had  been  introduced  or  sustained  by  the  efforts  of  the 
Roman  clergy;  but  the  Scandinavians  were  the  last  of  the  Gothic 
nations  who  received  the  tidings  of  Christianity ;  and  though  they 
embraced  its  doctrines  with  sincerity,  and  held  the  orthodox  creed 
with  purity,  yet  the  hierarchy  never  became  so  deeply  engrafted 
in  the  Northern  commonwealth,  as  in  the  other  countries  of 
Christendom.  Church  and  state  were  imperfectly  wedded;  and 
the  mystic  union  which,  in  a  limited  monarchy,  is  one  of  the  most 
efficient  and  salutary  of  the  elements  of  public  welfare,  failed  to 
acquire  its  needful  harmony.  Adam  of  Bremen,  an  author  justly 
termed  the  Herodotus  of  the  North,  wrote  at  a  period  when 
Christianity  was  winning  its  way  into  Scandinavia;  and  he  has 
described  the  ecclesiastical  government  of  these  neophyte  realms. 
The  bishops  of  Norway,  Denmark  and  Sweden,  had  no  distinct 
sees  or  individual  endowments:  all  the  shepherds  tended  all  the 
flocks :  their  lives  were  employed  in  journeying  through  the  regions 
assigned  to  their  care,  in  strengthening  the  belief  of  the  faltering 
Christian,  and  in  reclaiming  the  erring  pagan  from  the  adoration 
of  the  gods  of  slaughter. 

In  process  of  time  this  primitive  vigilance  decayed,  and  the 
apostolical,  poverty  of  the  hierarchy  was  succeeded  by  a  more 
regular  and  attractive  organization.  The  prelate  was  enthroned 
in  the  choir,  and  the  canons  were  installed  around  him;  but  the 
clergy  did  not  obtain  any  possessions  of  unseemly  magnitude, 
nor  did  their  power  overshadow  the  laity,  as  in  climates  which 
were  less  remote  from  Saint  Peter's  chair.  So  paramount  was 
the  influence  of  the  national  character,  that  even  the  ecclesiastical 
courts  conformed  in  many  respects  to  the  course  of  the  common 
law,  not  only  in  their  principles  of  jurisprudence,  but  also  in  their 
legal  forms,  which,  in  the  opinion  of  the  lawyer,  are  oftener  of 
greater  consequence  than  either  principles  or  doctrine.  The 
churchmen  who  were  obedient  to  the  common  law  in  the  Court 
Christian,  could  not  gain  the  mastery  in  the  secular  tribunals, 
where  the  judicial  power  was  derived  from  the  nation,  not  from 
the  sovereign.  The  law  was  the  tradition  of  the  old  time.  The 
unlettered  husbandmen  assembled  on  the  jury,  which  declared 
the  truth,  or  uttered  the  sentence.  Neither  roll  nor  record  au- 
thenticated their  judgment  or  their  verdict;  and  the  unwritten 
pleadings  received  no  assistance  from  the  cunning  of  the  clerk, 
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who  was  seldom  required  to  assist,  and  never  empowered  to 
preside. 

Administered  by  the  people  themselves,  the  law  did  not  be- 
come the  occupation  of  a  distinct  profession,  and  was  never 
exalted  into  the  dignity  of  a  science,  which,  assisting  or  perplexing 
the  humble  suitor,  advances  the  student  and  the  sage  to  rank 
and  opulence  and  honour.  They  had  no  ermined  judges,  no 
sergeants  of  the  quoif,  no  advocates,  no  senators.  There  were 
men  who  were  soundly  versed  in  their  old  patrimonial  customs 
and  usages;  but  they  practised  the  laws  as  public  characters  who 
availed  themselves  of  every  talent  which  could  bestow  pre- 
eminence in  a  popular  assembly,  yet  were  not  severed  from  the 
body  of  the  nation  by  their  pursuits.  It  was  in  Norsk  that  the 
law  spake,  not  in  Latin.  Unadorned  by  forensic  cultivation  the 
Gothic  law  received  no  amelioration  from  cultivated  talent. 
Whilst  time  passed  on,  it  sojourned  in  its  old  rude  cunning  and 
capricious  equity.  But,  like  all  other  human  institutions,  it  was 
destined  to  decay.  The  reformation  of  religion,  the  partial  intro- 
duction of  the  most  odious  of  the  servitudes  imposed  by  the 
feudal  system,  the  changes  which  were  sustained  by  the  Scan- 
dinavian constitutions  under  the  increasing  power  of  the  crown 
and  of  the  aristocracy,  shook  and  undermined  the  venerable 
fabric.  Political  storms  usually  induce  some  alteration  even  in 
the  tenure  of  property.  Indifferent  actions  are  considered  as 
crimes,  and  crimes  are  repressed  with  increasing  severity.  When 
the  Dane  acquired  the  powers  of  the  autocrat,  and  the  Swede 
was  declared  to  be  an  hereditary  monarch,  the  whole  system  of 
law  and  justice  was  remodelled.  The  institutions  which  had 
sprung  from  a  popular  form  of  government,  declined  with  waning 
freedom,  until  at  length  their  value  and  excellence  expired  in  the 
fearful  struggle  between  oligarchy  and  despotism. 

The  earliest  point  from  which  we  can  trace  the  progress  of 
Scandinavian  law  with  any  degree  of  precision,  is  much  later 
than  the  corresponding  era  in  the  history  of  the  other  "Barbaric" 
codes.  England  seems  to  have  given  an  impulse  to  the  juris- 
prudence of  Norway.  Athelstane,  the  Lord  of  Earls,  the  giver 
of  golden  bracelets,  the  most  brilliant  of  the  Saxon  warriors,  is 
seen,  in  some  measure,  both  as  a  romantic  monarch,  and  as  a 
mythic  legislator;  our  ancient  poetical  charters  are  ascribed  to 
him;  and  he  also  is  quoted  as  the  grantor  in  other  documents, 
which  we  would  receive  as  genuine,  if  we  dared,  but  which,  we 
fear,  must  be  vouched  only  as  constitutional  fictions.  Popular 
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gratitude  magnified  the  meed  of  the  conqueror,  by  seeking  to 
ascribe  the  franchise  of  the  burghs  to  the  sovereign  whose  sword 
had  protected  his  subjects  from  the  invader.  Haco1,  the  foster- 
son  of  Athelstane,  was  educated  in  the  Hall  of  the  English  king, 
and  perhaps  profited  by  the  example  of  the  successors  of  Ina; 
for  he  is  the  first  authentic  legislator  in  the  annals  of  Norway. 

Four  supreme  tribunals  had  been  established  in  the  country,, 
it  being  divided  into  as  many  jurisdictions;  and  the  four  codes 
which  were  promulgated  by  Hacoa,  the  JMsiviathingslaug — 
the  Gulathingslaug  —  the  Frostathingslaug  —  and  the  Borgar- 
thingslaug,  obtained  their  names  from  the  dioceses  in  which 
they  were  respectively  enforced;  but  as  they  merely  differ  from 
each  other  in  arrangement,  and  in  some  few  regulations  adapted 
to  the  constitution  of  the  courts  of  each  district,  they  may  be 
considered  as  forming  only  one  collection  of  customs  and  statutes. 
The  code  of  the  pagan  Haco  was  modified  by  Olave2,  the  sainted 
King  of  Norway,  who  directed  the  abrogation  of  such  laws  as 
were  hostile  to  the  milder  spirit  of  Christianity.  These  statute 
books  and  laws  were  enacted  in  a  meeting  of  the  nation;  and  the 
legislators  speak  in  the  name  of  the  People,  and  admonish  them 
that  "such  is  the  beginning  of  our  law.  We  must  turn  our  faces 
"towards  the  east,  and  pray  unto  Christ  to  grant  us  good  tide 
"and  peace,  that  we  may  keep  our  land  without  travail;  and  our 
"King,  the  Lord  of  our  land,  with  health  and  grace,  may  he 
"be  our  friend;  and  may  we  be  his  friend  for  evermore." 
Magnus  the  Good3,  Olave  the  Peaceable4  and  Magnus  Erlingsen& 
incorporated  various  laws  which  had  received  their  assent  in  the 
codes  of  Haco  and  Saint  Olave;  and  the  older  text  probably 
experienced  a  silent  revision.  In  the  reign  of  Magnus  the  son  of 
Haco,  the  Norwegians  required  that  their  codes  should  be  again 
modified.  The  new  digest  was  accomplished  under  the  auspices 
of  the  king,  who  thence  acquired  the  epithet  of  Laga-boeter,  or  the 
amender  or  reformer  of  the  law.  The  code  concludes  with  the 
following  recital  of  its  enactment,  which  is  well  worthy  of  atten- 
tion— "King  Magnus  collected  together  out  of  all  the  books  in  the 
"land  the  laws  which  he  thought  to  be  the  best,  with  the  advice 
"of  the  best  men,  and  he  caused  this  book  to  be  written.  Then 
"  did  he  appear  himself  in  the  folk-moot  of  Guloe,  and  caused  it 
"to  be  read  aloud.. .  .Should  it  appear  to  any  one  of  his  lawful 
"successors  that  this  book  needs  amendment,  then  let  him  alter 
"it  so  as  to  promote  the  honour  of  God,  the  salvation  of  his  own 

»  About  940. 
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"soul,  and  the  welfare  of  his  people.. .  .This  book  was  taken  as 
"law  in  the  Shire  Courts  of  Guloe  on  the  eve  of  Saint  John,  when 
"one  thousand  two  hundred  and  seventy-four  winters  had  gone 
"by  since  the  birth  of  our  Lord  Jesus  Christ,  and  in  the  eleventh 
"year  of  the  reign  of  King  Magnus." 

In  the  corrected  Gulathingslaug,  the  laws  are  classed  with 
greater  order,  and  expressed  with  greater  clearness.  The  harsh- 
ness and  severity  of  the  jurisprudence  of  Haco  Athelstane, 
yielded  in  many  instances  to  the  good  sense  of  Magnus  and  his 
counsellors;  and,  at  the  same  time,  due  care  was  taken  that  the 
rights  and  privileges  of  the  crown  should  be  defined  with  a  degree 
of  care  and  accuracy,  which  had  been  considered  as  unnecessary 
in  the  days  of  the  earlier  monarchsa.  No  further  alteration  took 
place  in  the  Norwegian  law,  until  the  final  subjection  of  the 
country. 

Iceland,  while  independent,  was  first  governed  by  the  laws 
and  usages  which  had  prevailed  amongst  the  Norwegian  colonists 
at  the  period  of  their  emigration.  These,  when  the  island  became 
fully  settled,  were  collected  in  writing  by  Ulfliott,  some  time  in 
the  tenth  century;  but  the  name  alone  of  "Ulfliott's  law'*  has 
been  preserved.  Gudmund,  the  judge,  compiled  the  code  called 
Gragas,  or  "gray  goose,"  between  the  years  1 125-35.  The  volume 
received  its  popular  denomination  from  the  colour  of  its  binding, 
like  the  black  book  and  the  red  book  of  our  Exchequer,  and  the 
black  and  red  Becerros,  or  muniment  books  in  the  cathedral  of 
Oviedo.  This  code  in  which  the  forms  of  process  are  treated  at 
great  length,  has  never  been  printed;  but  a  copy  of  it  is  amongst 
the  manuscripts  of  Sir  Hans  Sloane  in  the  British  Museum. 

After  the  island  was  annexed  to  the  kingdom  of  Norway,  Haco1 
the  son  of  Haco  introduced  the  Gulathingslaug,  which  the  Ice- 
landers considered  to  be  so  rigorous,  that  they  termed  it  larnsida, 
or  Ironside;  and  it  continued  in  force  until  Magnus  Laga-bceter 
became  desirous  of  transmitting  his  amended  code  to  this  distant 

a  This  code  was  published,  for  the  first  time,  in  the  original  language  (together 
with  Danish  and  Latin  versions)  in  the  volume  noticed  at  the  head  of  this  article. 
An  "index  vocum  rariorum"  contains  many  terms  of  law  not  to  be  found  in  Hul- 
derson's  Icelandic  Lexicon,  and  adds  much  to  the  value  of  the  work.  The  text 
of  the  code  is  given  with  critical  fidelity;  but  the  learned  editors,  the  trustees  of 
the  foundation  of  Arnas  Magneus,  have  not  added  any  explanatory  notes.  It  is 
understood  that  the  Swedes  also  intend  to  give  new  editions  of  their  laws,  under 
the  patronage  of  the  King.  At  present  they  are  only  to  be  found  in  the  rare 
editions  which  appeared  in  the  seventeenth  century;  and  as  they  there  are  given 
without  any  version,  they  cannot  be  consulted  with  facility. 
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part  of  his  dominions,  but  with  such  alterations  as  might  adapt 
it  to  the  state  of  society  and  property  in  the  island.  John 
Einarson,  a  celebrated  Icelandic  judge,  was  entrusted  with  this 
important  task,  which  was  accomplished  towards  the  latter  part 
of  the  thirteenth  century,  but  not  till  after  the  death  of  the  Nor- 
wegian monarch3-. 

Another  class  in  the  laws  of  Scandinavia,  is  formed  by  the 
codes  of  the  provinces  which  were  ruled  by  the  Kings  of  Upsala1, 
or  of  the  Swedes.  Uplandzlagh,  or  the  law  of  Upland,  had  the 
greatest  reputation  and  authority.  It  was  edited  A.D.  1295,  in 
the  reign  of  King  Birgher2,  and  under  the  presidency  of  Birgher 
the  Wise,  the  justiciar  or  laghman  of  the  province,  and  who  is 
known  in  hagiology  as  the  father  of  Saint  Bridget.  "Gothlands 
Law"  exists  in  a  text  of  an  uncertain,  but  remote,  date.  The 
dialect  in  which  this  code  is  written,  is  very  singular  and  archaic. 
Appended  to  the  laws,  are  some  historical  fables  and  fragments, 
which  vouch  the  antiquity  of  the  collection.  The  laws  of  West 
Gothland  do  not  preserve  the  name  of  the  king  by  whom  they 
were  sanctioned;  but  the  book  of  laws  of  East  Gothland  was 
revised  and  reformed  in  the  years  1168  and  1260.  Suthermania, 
Helsingia,  Dalecarlia  and  Scania,  possessed  their  "law  books" 
in  their  present  shape,  in  the  13th  and  14th  centuries — a  period 
in  which  most  of  the  principal  codes  seem  to  have  been  arranged 
and  edited.  These  provinces  being  united  under  one  monarch, 
the  Swedish  legislators  attempted  a  union  of  their  custumals; 
and  a  general  code  or  digest  of  the  laws  of  all  the  provinces,  of 
which  the  law  of  Upland,  however,  forms  the  basis,  was  effected 
at  the  diet  held  at  Orebro,  under  King  Magnus,  in  13473.  Few 
of  the  provinces,  however,  were  willing  to  adopt  the  "Landzlagh," 
or  "law  of  the  land"  in  abrogation  of  their  local  codes.  These 
differ  so  little  from  each  other,  that  the  opposition  maintained 
to  the  Landzlagh  can  only  have  been  occasioned  by  the  spirit 
of  resistance  which  always  prompts  the  component  parts  of  a 
monarchy  to  insist  upon  their  peculiar  rights  and  customs,  how- 
ever unprofitable,  and  which  may  be  considered  as  a  laudable 

»  The  last  edition  of  the  Code  bears  the  following  title,  Logbok  Ishndinga 
hvoria  saman  hefur  sett  Magnus  Norregs  Kongur  (Loflegrar  Mmingar)  Prentud 
ad  Niju  a  Hoolum — Anno  1709.  Hoolum,  within  the  Polar  circle,  is  the  very 
Ultima  Thule  of  typography.  The  types  employed  in  this  volume  appear  to  be 
those  which  were  first  brought  to  the  island  by  Bishop  Thorlakson  in  1584. 
Dr.  Henderson  has  detailed  the  history  of  Icelandic  printing  in  an  appendix  to  his 
Journal. 
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folly.  The  Landzlagh,  therefore,  continued  a  dead  letter;  nor 
did  it  become  law  in  practice  until  it  was  again  promulgated, 
nearly  a  century  afterwards,  by  King  Christopher  the  Bavarian1. 
This  copious  code  is  of  great  use  in  elucidating  the  sources  from 
whence  it  is  derived,  being  most  frequently  a  glossed  paraphrase 
of  the  older  texts. 

The  ancient  legal  usages  of  the  Jutes  are  preserved  in  the 
Jydske  Lovbog,  which  was  compiled  under  Waldemar2  the 
Danish  King,  and  accepted  by  the  parliament  of  Jutland  in  1280. 
A  diligent  study  of  this  code,  together  with  the  other  custumals 
of  the  Cimbric  Chersonesus3,  and  of  Transalbinia4,  would  throw 
great  light  upon  the  principles  of  the  English  law,  particularly 
with  relation  to  the  history  of  trial  by  jury. 

King  Canute  is  supposed  to  have  decreed  his  "Witherlagsret" 
in  England.  This  aulic  and  military  code  exists  only  in  two 
abridgements;  one  inserted  in  the  text  of  Saxo  Grammaticus; 
the  other  comprised  in  the  ancient  Danish  translation  of  Arch- 
bishop Absalom5.  Other  of  the  laws  and  ordinances  of  the  Danes, 
are  ascribed  to  obscure,  perhaps  to  fabulous,  legislators.  Sveno 
Tiufveskegg6,  for  instance,  is  said  to  have  first  enacted,  that  the 
daughter  should  share  with  her  brother  in  the  inheritance;  and, 
with  this  boon,  he  rewarded  female  generosity.  The  Sclavonian 
monarch  demanded  of  the  Danes,  that  they  should  release  their 
king,  by  paying  his  weight  in  gold,  and  twice  his  weight  in  silver. 
The  stock  of  the  more  precious  metal  was  exhausted,  and  the 
Danes  despaired  lest  Sveno  should  remain  in  lifelong  captivity. 
But,  when  thus  lamenting,  the  matrons  of  Denmark  cast  their 
earrings  and  brooches  in  the  scale,  and  completed  the  king's 
ransoma.  This  supposed  edict  has  been  much  discussed  by  the 
learned  of  the  North;  and  not  without  reference  to  the  laws  of 
inheritance  amongst  the  Jews  and  the  Gentiles,  the  Chaldeans 
and  the  Arabs,  the  Greeks  and  the  Romans.  The  unlearned  will 
be  more  willing  to  consider  it  as  a  romantic  fanciful  tale,  which 
Saxo  probably  borrowed  from  some  Saga.  The  early  history  of 
the  laws  of  all  nations  abounds  in  fables ;  they  pass  into  it  from 
mythology,  and  from,  mythological  romance,  because  the  first 
legislator  is  usually  a  deified  hero.  Odin  was  naturally  considered 

a  "  In  qua  fortunae  violentia  Sveno,  virili  defectus  auxilio,  femineum  expertus 
"est.  Nam  cum,  exhaustis  regni  opibus,  ne  aurum  quidem  redemptioni  ejus  sup- 
"petere  videretur,  tanta  ei  matronarum  humanitas  affuit,  ut,  detractis  aurium 
"insignibus,  ceteroque  cultu,  certatim  digestam  pondere  summam  explerent,  plus 
"commodi  in  salute  principis  quam  amenitatis  in  ea  ornamentorum  suorum." 
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as  the  founder  of  Northern  jurisprudence.  We  are  told,  in  the 
Ynglinga  Saga1,  that  he  set  such  laws  in  the  land,  as  before  were 
"in  use  amongst  the  Asi";  and  throughout  "all  Swedland,  the 
"people  paid  unto  Odin  a  scotpenny  for  each  nose."a  So  long 
have  taxation  and  legislation  been  inseparable ! 

We  must  emerge  from  the  darkness  of  fabulous  antiquity, 
and  reject  these  tales.  And  yet,  after  allowing  for  the  influence 
of  Christianity,  and  the  tardy  progress  of  civilization,  the  existing 
codes  perhaps  reveal  the  peculiar  institutions  of  the  Goths b  at  the 
dawn  of  history.  Fragments  of  these  laws  may  have  been  trans- 
mitted almost  from  the  ages  of  the  Asi:  writing  was  probably 
known  to  the  Goths  before  they  advanced  beyond  the  Euxine. 
Ulphila  certainly  modelled  his  characters  of  silver  from  the 
alphabet  of  the  Byzantine  scribes.  Yet  the  magic  runes  were 
coeval  with  the  alphabets  of  Celtiberia  and  Etruria.  Like  the 
Ogham  and  Cimbric  alphabets2,  the  angular  forms  of  the  runic 
characters  indicate  that  they  were  graven  letters;  and,  in  con- 
formity to  the  usages  of  other  ancient  nations,  tablets  of  wood 
received  the  signs.  Thus,  King  Fengo3  addressed  the  English 
king  by  an  epistle  cut  on  a  wooden  tablet.  Poetry  was  usually 
inscribed  upon  small  quadrangular  staves,  which  were  con- 
veniently adapted  for  the  reception  of  a  verse  or  stanza;  each 
face  containing  a  line.  Amongst  us,  therefore,  a  verse  and  a 
stave  are  still  synonymous.  Not  less  significant  and  hoary  are 
the  designations  of  the  books  and  chapters  into  which  the  Swedish 
and  Norwegian  codes  are  divided.  Each  book  is  considered  as 
a  Balk  or  Beam;  a  title  which  would  scarcely  have  been  given 
after  parchment  became  in  common  use;  and  each  Balk  is  sub- 
divided into  flokkur,  that  is  to  say,  into  flakes,  planks,  or  tablets. 
Thus,  probably,  were  the  laws  engraved,  which  Ulfliott  brought 
over  into  Iceland.  It  is  also  worthy  of  remark,  that  the  only 
manuscript  written  in  Runic  characters,  and  wholly  free  from 
suspicion,  is  a  codex  of  the  laws  of  Scania,  referred  by  Suhm  to 
the  thirteenth  century.  Lawyers  always  affect  to  shroud  them- 
selves in  antiquity  and  unintelligibiHty ;  and  the  transcriber  was 

a  "Urn  alia  Svithiod  gulldu  menn  Odni  skatt  penning  fyrir  nef  hvert."  The 
Latin  translators  have,  absurdly  and  unfaithfully,  converted  the  nose  tax  into 
a  capitation  tax. 

b  We  shall  not  enter  into  any  controversy  respecting  the  true  appropriation 
or  etymology  of  this  appellation,  which  has  created  so  much  learned  ire;  but 
content  ourselves  with  remarking,  that  we  use  it,  in  a  general  sense,  to  denote 
the  entire  genus,  of  which  the  Teutons,  the  Belgians,  and  those  who  afterwards 
became  Scandinavians,  are  species. 
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probably  instructed  to  employ  the  alphabet  of  the  Asi,  for  the 
same  reason  that  acts  of  Parliament  were  printed  in  the  black 
letter,  long  after  that  awful  type  had  been  banished  from  all 
other  publications. 

In  maintaining  the  substantial  antiquity  of  the  Scandinavian 
laws,  an  argument  may  be  drawn  from  the  consent  of  all  the 
various  codes  and  custumals,  which  agree  with  each  other  in 
every  material  principle,  and  in  most  of  the  minor  details.  Stiern- 
hook  compares  the  Swedish  custumals  to  the  Naiads  of  Ovid — 

Fades  non  omnibus  una, 
Nee  diversa  tamen,  qualem  decet  esse  sororum. 

And  this  quotation  may  be  applied  to  all  the  other  laws  of  Scan- 
dinavia. Their  mutual  affinity  proves  their  descent  from  a  com- 
mon source;  and  as  the  septs  and  tribes  which  retained  these 
laws  were  severed  and  hostile  before  the  beginning  of  the  first 
chapters  of  their  history,  this  source  must  have  existed  at  a 
period  anterior  to  their  separation.  Other  internal  proofs  of  their 
antiquity  may  be  briefly  indicated.  In  a  former  Essay1,  we 
noticed  the  versification  of  the  ancient  Teutonic  laws,  by  which 
the  precepts  and  maxims  of  the  legislators  were  impressed  upon 
the  memory  of  the  people.  Now,  the  authentic  legal  forms  of 
the  Scandinavians  abound  with  fragments  of  alliterative  verse, 
and  their  language  is  singularly  poetical  and  figurative.  Legal 
memory  extended  to  the  age  of  Paganism.  If  the  inhabitants  of 
a  township  in  West  Gothland  claimed  a  prescriptive  right  to 
common  land,  they  were  to  bring  proof  by  the  oaths  of  two  men 
chosen  out  of  two  juries,  that  the  townland  had  been  cultivated 
in  the  heathen  timea.  The  West  Goths,  expressly  deduced  the 
series  of  their  judges  from  the  ante-Christian  era;  and  the  two 
first  "lawmen"  of  the  country  are  stated  to  have  been  buried  as 
heathens  beneath  the  cairnb.  In  the  same  manner,  the  preface 
of  the  laws  of  Upland  ascribes  the  collection  to  a  "lawman," 

a  Such  a  township  was  called  hogabyr.    Ihre,  in  voce  Hedenhos. 

b  The  brief  chronicle  of  Biorn  Kialki,  the  second  "lawman"  of  West  Goth- 
land, is  given  with  so  much  peculiarity,  that  we  can  scarcely  suspect  a  falsehood 
in  the  writer.  He  was  from  Medhalby;  and  there  he  was  buried  beneath  a  hillock, 
"because  he  knew  not  holy  Christ;  and  upon  that  same  hillock  stands  the  clock- 
"  house  which  is  now  in  Medhalby."  This  passage  should  find  a  place  in  the  history 
of  inventions.  The  clock  in  the  clock-house  built  at  Westminster  in  1288  by 
Justice  Hengham — an  ominous  name  for  a  judge— is  usually  considered  as  the 
earliest  recorded  instance  of  a  Tramontane  clock;  but  it  should  seem  that  the 
machine  of  Dondi  had  travelled  north  before  the  middle  of  the  thirteenth  century. 
The  "Klocka-hus"  of  Medhalby  may,  however,  have  been  only  a  bell-tower. 
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a  "heathen  in  the  heathen  times,"  who  was  sent  as  ambassador 
by  the  king  of  the  Swedes,  the  heroic  Ingvalld1. 

From  this  half-civilized  state  of  society,  were  derived  the 
"visible  signs  which,"  if  we  borrow  the  words  of  Gibbon,  "im- 
"  perfectly  supply  the  want  of  letters,  and  perpetuate  the  re- 
"membrance  of  any  public  or  private  transaction."  Long  after 
the  laws  themselves  were  committed  to  writing,  the  art  was 
rejected  in  the  proceedings  which  originated  out  of  the  precepts 
and  maxims  of  these  laws.  When  the  shiremoot  was  to  be 
convened,  the  summoning  symbol  was  borne  by  the  weary  hus- 
bandman, from  dwelling  to  dwelling,  over  moor  and  wild;  and  he 
was  heavily  fined  if  he  failed  to  perform  this  public  duty.  The 
hieroglyphical  token  was  varied  in  its  form,  according  to  its 
intent.  An  arrow  called  the  people  to  sit  in  judgment  upon  the 
murderer,  or  told  them  that  the  land  was  harried  by  the  enemy. 
War  was  signified  by  the  fiery  cross  of  the  Gael ;  but  in  Scandinavia^ 
the  cross  indicated  that  the  precepts  of  the  Church  had  been 
violated,  and  that  the  transgressors  against  the  "Kristendoms 
bolkr"  were  to  appear  before  the  court.  An  axe,  or  perhaps  a 
staff,  indicated  that  the  tribunal  would  assemble  merely  in  its 
usual  course,  and  for  the  transaction  of  its  ordinary  business. 
Kindred  customs  may  yet  be  faintly  traced  in  England-.  There 
are  manors  where  the  tenants  who  have  been  presented  as  con- 
stables and  tithing-men,  are  summoned  "sitting  the  court,"  by 
the  delivery  of  the  wand  which  is  carried  to  their  houses  by  the 
bailiff.  Until  the  middle  of  the  last  century,  the  peace  of  the 
township  of  Chart  was  preserved  by  the  dumb-borseholder ;  and 
this  wooden  magistrate,  who  discharged  his  duty  as  efficiently  as 
many  other  country  justices,  was  probably  a  Scandinavian  sum- 
moning-token  in  his  origin. 

The  same  symbol  which  warned  the  freeholders  to  attend  the 
court,  summoned  the  defendant  to  appear  before  them.  Regula- 
tions are  prescribed,  by  the  Scandinavian  jurisprudence,  for  the 
institution  of  the  process,  which  display  the  provident  diligence 
of  the  lawgiver,  equally  solicitous  to  prevent  delay,  and  to  avoid 
injustice.  Accompanied  by  the  delivery  of  the  arrow  or  the  axe, 
the  verbal  citation  was  to  be  repeated  by  two  freeholders,  the 
" stefnovitni"  or  witnesses  of  the  summons;  and  they  were  after- 
wards to  swear,  with  uplifted  hands,  that  they  had  duly  declared 
their  errand. 

Corresponding  with  these  stefnovitni,  were  the  "good  sum- 
moners"  by  whom  the  English  sheriff  was  directed  to  warn  the 
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tenant  to  appear  in  real  actions;  and  an  analogous  office  was 
assigned  to  the  knights  who  witnessed  that  the  Baron  had  been 
duly  cited  by  the  Bailiff  or  the  Viscount,  according  to  the  custom 
of  Normandy*.  In  these  instances,  we  may  observe  how  the 
usages  of  an  earlier  period  of  jurisprudence  were  strictly  retained 
in  the  process  employed  by  succeeding  generations,  when  all 
recollection  of  the  foundation  of  the  law  was  obliterated  from  the 
memory  of  the  lawyer. 

Much  practical  ability  is  displayed  by  the  Norwegian  laws,  in 
the  definition  of  the  legal  domicile  of  the  defendant,  wherein  it 
was  presumed  that  the  citation  would  fairly  come  to  his  know- 
ledge, though  he  might  personally  avoid  the  presence  of  the 
unwelcome  messengers.  The  domicile  of  the  hind  was  to  be 
sought  in  the  cottage  where  he  had  sojourned  for  a  fortnight  and 
a  day  during  the  hay  harvest.  The  fisherman  was  summoned  on 
the  shore  where  his  boat  had  lain  during  the  fishing  season. 
A  seaman  who  had  slept  on  board  his  vessel  was  summoned  at 
his  moorings.  If  a  priest  had  no  certain  place  of  habitation,  the 
summoners  proceeded  to  the  house  of  any  one  of  the  inhabitants 
of  the  parish  wherein  he  had  last  performed  divine  service,  for  all 
might  equally  be  supposed  to  have  afforded  hospitality  to  the 
holy  man.  If  a  freeholder  quitted  the  country,  he  was  to  appoint 
a  known  agent,  or  "umbodsmadr,"  on  his  behalf,  who  was  to 
represent  him  during  his  absence ;  and  if  he  failed  to  do  so,  then  it 
was  sufficient  to  serve  the  process  upon  the  next  heir.  Indi- 
viduals, however,  might  be  found,  to  whom  none  of  the  foregoing 
regulations  could  apply.  This  case  was  also  foreseen  by  King 
Magnus.  "Perhaps,"  says  the  legislator,  "thou  mayest  intend  to 
"sue  a  man  who  hath  newly  come  into  the  township,  who  hath 
"no  heir,  and  who  hath  settled  since  last  Christmas  Eve"  ; — such 
a  person  was  to  be  asked  to  declare  his  domicile.  If  he  named 
his  place  of  residence,  or  the  place  where  he  wished  to  receive 
process,  it  was  well ;  but  he  was  not  allowed  to  name  the  house  of 
an  Earl  for  the  latter  purpose,  unless  he  really  dwelt  there,  lest 
his  powerful  host  might  scare  the  bearers  of  the  summons.  But 
perhaps  he  might  refuse  to  answer  the  question — and  in  that  case 
the  plaintiff  was  authorized  to  publish  the  summons  at  any  house 

*  "L'ondoibt  S9avoir  que  les  barons  doibvent  estre  semons  par  le  bailly,  ou 
"  par  le  viconte,  ou  par  le  maistre  sergent  pardevant  quatre  chevaliers  au  moins, 
"qui  puissent  porter  tesmoignage  de  la  semonse;  car  s'ils  defaillent  ilz  ne  doibvent 
"  pas  estre  mesnez  a  la  desrene.  Ains  doibt  la  semonse  estre  recordee  par  le  tesmoi- 
"gnage  de  ceulx  qui  y  furent."  Le  Grand  Coustumier  de  N&rmandie,  c.  Ixi. 

p.  ix.  19 
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within  the  township  which  he  thought  best;  and  this  citation 
was  to  be  held  as  confessed  by  the  defendant.  These  regulations 
may  moderate  our  current  ideas  respecting  the  rudeness  and 
barbarity  of  the  Northmen.  When  the  absent  debtor  is  charged 
on  the  pier  and  shore  of  Leith,  the  officer  of  justice  now  performs 
an  unmeaning  ceremony;  but  the  publication  of  the  Norwegian 
citation  was  suited  to  the  state  of  society,  and  perfectly  well 
adapted  to  its  interests. 

Equal  precision  was  required  in  the  publication  of  the  legal 
forms  of  the  Scandinavians.  The  count,  plaint,  or  appeal,  pre- 
ferred before  the  court;  the  betrothing  of  the  maiden;  the  legiti- 
mation of  the  child  born  of  an  unwedded  mother;  the  grant  of 
freedom  to  the  thrall;  in  short,  every  act  by  which  property  was 
transferred,  or  civil  rights  acquired  or  created,  which  constituted 
a  stage  in  the  suit,  or  was  connected  with  its  process,  required  to 
be  enounced  in  the  phraseology,  and  accompanied  by  the  rites 
which  immemorial  tradition  had  prescribed9-.  With  the  nicety 
which  still  characterizes  the  English  law,  the  variance  of  a  word, 
the  lapse  of  a  syllable,  improbated  the  entire  proceeding.  Practice 
and  experience  alone  could  teach  these  forms:  the  important 
knowledge  was  not  generally  diffused  amongst  the  people:  and 
the  lore  was  concealed  with  jealousy  from  the  profane  multitude, 
by  the  wise  and  powerful  "lawmen."  Such  was  the  efficacy 
ascribed  to  these  mystic  sentences,  that  words  which  seemed 

a  Many  of  the  Saxon  oaths  and  forms  have  been  collected  by  Turner,  who  has 
left  but  a  scanty  gleaning  for  the  industry  of  future  historians.  The  Saxon 
appeals  may  be  consulted  in  the  Mirror  of  Justices.  Andrew  Horn,  sometime 
citizen,  fishmonger,  and  townclerk  of  London,  seems  to  have  compiled  this  treatise 
from  the  Anglo-Saxon  Doom-book,  anciently  preserved  amongst  the  archives  of 
the  city,  and  to  which,  in  his  official  capacity,  he  had  ready  access.  The  Liber 
Horn,  a  collection  of  legal  matters  which  he  formed  for  his  own  use,  and  which 
is  still  extant,  bespeaks  his  industry  and  research;  and  a  glossary  of  Anglo-Saxon 
law  terms,  contained  in  it,  proves  his  acquaintance  with  that  language.  Gurth's 
manumission  is  familiar  to  all  our  readers;  but  a  friend  well  conversant  with  these 
matters  observes — "I  fear  there  is  no  better  authority  for  this  formula  of  eman- 
"  cipation,  than  for  the  exploits  of  Ivanhoe  at  Ashby  de  la  Zouche.  Many  records 
"of  emancipation  are  found  in  Hickes's  Dissertatio  Epistolaris,  and  at  the  end  of 
"his  Dictionary;  but  none  resembling  this  formula,  except  in  the  words  free  and 
"sacless,  which  occur  in  some  of  them,  and  in  scorne  and  not  of  love,  which  are  to 
"be  found  in  others.  Indeed,  I  am  afraid  that  Gurth's  emancipation  was  good 
"for  nothing,  according  to  Anglo-Norman  law.  It  was  not  granted  in  the  presence 
"of  the  Sheriff,  nor  in  the  county  court;  nor  were  the  spear  and  the  sword,  the 
"arms  of  a  freeman,  put  into  his  hands  by  his  master,  as  symbols  of  his  delivery 
"from  servitude." 
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spoken  in  sport,  and  heard  with  inattention,  were  afterwards 
found  to  be  invested  with  the  rigid  strength  of  judicial  validity. 
The  charm  had  struck,  and  no  power  could  dissolve  it.  An  example 
may  be  given,  in  the  adventure  of  Gunnar,  who,  acting  under  the 
advice  of  the  crafty  Mai,  proceeded  in  the  disguise  of  a  travelling 
smith  to  the  house  of  Ruttr,  a  powerful  chieftain,  who  had  refused 
to  refund  the  dowry  of  the  repudiated  Unna.  The  simulated 
Hedin,  for  this  was  the  name  of  the  smith  whose  garb  Gunnar  had 
assumed,  contrived  to  lead  the  discourse  of  his  host  to  the  points 
in  dispute,  and  to  induce  him  to  recite  the  proper  form  of  citation 
adapted  to  the  suit.  Gunnar  repeated  it,  but  erroneously.  The 
self -widowed  husband  laughed,  and  mocked  him;  Gunnar  then 
uttered  the  summons  in  due  form,  and  called  his  companions,  who 
had  accompanied  him  as  his  workmen,  to  witness  it.  The  mirth 
of  the  evening  was  not  interrupted,  and  no  one  present  suspected 
that  the  ceremony  was  ought  save  the  gibe  of  Hedin,  who  was 
celebrated  for  his  sarcastic  humour.  Gunnar  departed  early  the 
next  morning;  but  when  the  chieftain  heard  from  his  servants 
that  a  scarlet  sleeve  discovered  its  bright  hue  beneath  the  sooty 
jerkin  of  the  smith,  and  that  a  golden  ring  had  been  seen  to  glitter 
on  his  finger,  he  suspected  the  truth,  and  he  felt  himself  compelled 
to  obey  the  legal  mandate. 

A  more  romantic  instance  of  the  binding  strength  of  the  law- 
forms  is  found  in  the  life  of  "Gunnlaug  with  the  serpent  tongue." 
The  youthful  poet  sought  instruction  in  the  law  from  Thorstein 
the  Wise.  A  year  was  passed  in  listening  to  Thorstein's  lessons ; 
but  the  severer  studies  of  Gunnlaug  were  relieved  by  the  contem- 
plation of  the  charms  of  the  fair-haired  Helga,  the  daughter  of 
the  sage;  and  he  loved,  and  knew  that  he  was  loved  again.  It 
chanced  that  they  were  sitting  at  the  board  when  Gunnlaug  spake 
to  Thorstein.  "One  law  form  yet  remaineth,  which  thou  hast 
"  not  taught  me ;  nor  do  I  yet  know  how  a  maiden  is  to  be  wedded." 
Thorstein  answered,  that  few  words  were  needed ;  and  he  repeated 
the  form  of  espousal.  Gunnlaug  then  craved  leave  to  repeat  his 
lesson  to  Helga,  a  request  to  which  the  father  assented,  after 
slightly  hinting  that  the  sport  was  idle.  The  lover,  however, 
pronounced  the  wedding  words  with  precision  and  solemnity,  and 
named  his  witnesses.  All  who  were  present  laughed  at  the  playful 
children;  but,  in  the  after  time,  Gunnlaug  vindicated  his  right 
to  the  hand  of  Helga  in  bloodshed  and  in  death.  Notwith- 
standing the  labours  of  Augustine,  we  suspect  that  the  ancient 
wedding  form  of  the  Pagan  Saxons  is  yet  retained  in  the  ritual  of 

19—2 
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the  Established  Church,  when  the  wife  is  taken  "to  have  and  to 
"hold,  from  this  day  forward,  for  better  for  worse,  for  richer  for 
"poorer,  in  sickness  in  health,  to  love  and  to  cherish,  till  death  us 
"do  part."  These  words,  as  a  learned  Catholic  divine,  Bishop 
Chaloner,  observes,  are  inserted  in  the  service  according  to  the 
ancient  custom  of  England;  and  even  when  the  Latin  mass  was 
sung  by  the  priest,  the  promises  which  accompany  the  delivery 
of  the  symbolical  pledge  of  union  were  repeated  to  and  by  the 
blushing  bride,  in  a  more  intelligible  tonguea. 

We  have  already  alluded  to  the  poetical  spirit  of  the  Scan- 
dinavian law  forms.  Being  the  foundation  of  the  law,  they 
could  scarcely  fail  to  retain  the  language,  or  at  least  the  echo  of 
the  language,  in  which  they  were  first  framed.  This  is  curiously 
exemplified  in  the  "Tryg&amal."  In  times  when  the  deadly  feud 
might  be  compensated  by  the  blood  fine,  no  legal  proceeding 
could  be  of  greater  importance  than  the  ceremonies  which  taught 
the  avenger  that  his  hand  was  stayed;  and  hence,  "the  assurance 
"of  truce"  which  was  given  to  the  murderer,  was  invested  with 
impressive  solemnity,  and  marked  by  deep  poetical  feeling. 
"Strife  was  between  Harold  and  Thorwald,"  spake  the  judge, 
"but  now  I  and  the  country  have  set  peace  between  them. 
"The  fine  hath  been  told  which  the  Deemsters  doomed;  and 
"let  them  be  friends  in  the  guild  and  in  the  guesting  house,  at 
"the  folkmoot  and  at  the  bidding,  in  the  church  and  in  the  hall. 
"May  he  who  breaks  his  plighted  troth  be  banished  and  driven 
"from  land  and  home,  as  far  away  as  man  may  flee.  Let  him  be 
"a  forflemed  man,  whilst  Christian  men  shall  seek  the  church, 
"whilst  the  herds  shall  bleed  before  the  altar  of  the  heathen  god, 
"whilst  the  fire  shall  flame,  whilst  the  grass  shall  be  green,  whilst 
"the  babe  shall  greet  after  the  mother,  whilst  the  mother  shall 
"give  suck  to  the  babe,  whilst  the  ship  shall  sail,  whilst  the  shield 
"shall  glitter,  whilst  the  sun  shall  shine,  whilst  the  hawk  shall 
"soar,  whilst  the  heavens  shall  roll,  whilst  the  wind  shall  blow. 
"Let  him  be  forbidden  from  the  church  and  from  Christendom, 

a  In  the  older  forms,  the  alliteration  as  well  as  the  rhythm  are  more  strongly 
marked.  According  to  the  usage  of  Salisbury,  the  bride  answered — "I  take  thee 
"John,  to  my  wedded  house  bonder,  to  have  and  to  hold,  fro  this  day  forward, 
"for  better  for  worse,  for  richer  for  poverer,  in  syknesse  in  hele,  to  be  bonere  and 
"buxom  (i.e.  obedient)  in  bedde  and  at  borde,  till  dethe  us  do  parte  (if  holy 
"churche  it  woll  ordain);  and  therto  I  plighte  thee  my  troth."  With  the  exception 
of  the  penultimate  clause,  every  phrase  in  this  energetic  poetical  declaration 
bespeaks  its  nationality  and  antiquity.  The  form  received  some  slight  variations 
in  the  different  English  dioceses;  but  the  substance  always  continued  the  same. 
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"from  the  house  of  God  and  the  fellowship  of  all  good  men,  and 
"let  him  never  find  a  resting  place  except  in  Hell." 

Every  legal  form  and  act  was  done  and  pronounced  in  the 
presence  of  true  and  "steadfast"  witnesses;  and  it  lived  only  in 
their  memory.  Wax  and  parchment  were  not  trusted;  no  record 
or  register  authenticated  the  judgment  of  the  court,  which  was 
preserved  only  by  the  recollection  and  knowledge  of  the  judges 
who  pronounced  the  decree,  or  of  the  assembled  people  who 
ratified  the  sentence.  This  usage  of  oral  pleadings,  and  of 
proving  legal  proceedings  by  oral  testimony,  might  be  thought 
to  be  inconsistent  with  the  assumption  of  the  antiquity  of  written 
laws  in  Scandinavia,  did  we  not  know  that  the  same  practice  was 
adopted  by  other  systems  of  jurisprudence  which  are  more  familiar 
to  us,  such  as  the  custumal  of  Normandy,  and  the  assizes  of  the 
kingdom  of  Jerusalem.  In  Normandy,  a  judgment  pronounced 
by  the  King,  sitting  as  Duke  of  Normandy,  was  "recorded"  by 
his  testimony,  added  to  that  of  one  witness;  or  the  royal  judge 
might  substitute  three  other  witnesses  in  his  stead;  seven  wit- 
nesses were  required  for  the  record  of  the  exchequer  of  the 
assize a.  In  these  proofs  it  is  clear  the  compilers  of  the  custumal 
did  not  contemplate  the  production  of  any  written  document  as 
evidence  of  past  decrees  or  proceedings.  The  recorders  swore 
"as  to  what  they  had  heard,  and  what  had  been  said."  In  fact, 
they  constituted  an  inquest,  or  jury,  of  which  the  court  was  the 
visne.  It  may  be  supposed  that  this  mode  of  authentication  was 
often  attended  with  difficulty,  especially  when  any  considerable 
period  had  elapsed.  John  of  Ibelin1,  therefore,  advises  the  suitor 
to  assemble  in  court  as  many  of  his  friends  as  he  possibly  can; 
and  he  was  "to  pray  them  to  be  attentive  to  the  words  which  are 
"spoken  in  the  pleadings — to  hear  well,  and  to  recollect  well,  in 
"order  that  they  may  be  able  to  record  the  plea  when  need  shall 

a  "Le  record  de  court  de  roy  est  record  des  choses  qui  sont  faites  devant  le 
'roy.  Toutes  les  choses  qui  sont  faites  devant  le  roy,  pourtant  qu'il  y  en  ait  ung 
'aultre  avec  luy,  ont  record,  le  record  peult  ilfaire  soy  et  aultre,  et  si  il  ne  le  veult, 
'il  peult  estre  faict  par  au  moins  trois  aultres. ...  Record  d'eschiquier  doit 
'estre  faict  au  moins  par  sept  personnes  creables,  a  qui  Ton  doibt  enjoindre 
*  qu'ilz  diront  verit6  par  le  serment  qu'ilz  ont  fait  au  roi. . . .  Et  si  ilz  n'ont  faict 
'serment  au  roy,  Hz  doibvent  jurer  que  ilz  recorderont  et  diront  verite.. .  .Le 
'  record  peut  estre  eu  des  choses  qui  sont  faites  et  dictes  ou  ottroyes  en  1'eschiquier. . . . 
'Record  d'assize  est  fait  en  la  maniere  comme  celui  d'eschiquier.. .  .Tout  record 
"doibt  estre  faict  de  ce  qui  a  este  diet  et  ouy"  Le  Grand  Coustumier  de  Normandie 
cc.  cii.  ciii.  civ.  cvii.  The  Normans  had  also  record  of  view,  of  battle,  of  marriage, 
and  of  pasnage;  all  in  conformity  to  the  principles  of  their  ancestors. 
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"  require. "a  From  these  passages  we  may  discern  the  reason 
why  the  customs  of  the  city  of  London  are  never  certified  in 
writing  to  the  superior  courts,  but  only  by  the  mouth  of  the 
Recorder,  who  for  that  purpose  attends  at  the  bar  of  the  court,  in 
person. 

Litigation  was  not  discouraged  by  the  Scandinavian.  In  the 
enumeration  of  the  "laghmen"  (lawmen)  of  the  East  Goths  a 
note  of  censure  is  attached  to  the  name  and  memory  of  Kring-Alli. 
It  is  therein  recorded,  that  he  "brought  many  crooks  and  crotchets 
"into  our  law."  The  evil,  however,  was  of  such  wide  extent, 
that  it  owed  very  little  indeed  to  the  perverted  ingenuity  of 
Kring-Alli.  Subtlety  was  inherent  in  the  law,  chicanery  in  the 
people.  Law,  as  is  too  well  known,  is  often  loved  purely  for  its 
own  sake,  for  the  stimulus  which,  like  other  perilous  games,  it 
affords  to  the  minds  of  the  conflicting  parties,  who,  much  as  the 
lawyer  is  vituperated  for  ministering  to  their  appetite,  find  quite 
as  much  pleasure  in  fighting  for  the  shell  as  he  ever  does  in  swallow- 
ing the  oyster.  The  Northmen  were  additionally  excited  by  the 
nature  of  their  judicial  system;  all  might  share  in  the  administra- 
tion of  the  law,  and  all  might  fancy  that  they  were  masters  of  the 
art.  Reports  of  actions  and  suits  at  law  are  constantly  narrated 
in  the  domestic  Sagas  of  the  Icelanders.  They  hold  as  dis- 
tinguished a  place  in  their  histories  as  the  achievements  of  the 
spear  and  battle-axe;  and  the  acuteness  of  the  pleader  appears 
to  have  commanded  no  less  respect  than  the  genius  of  the  Skalld. 

The  skill  of  the  Jurists  would  be  of  little  worth,  could  it  not 
make  the  worse  appear  the  better  cause,  and  delay  the  righteous 
judgment.  The  technicalities  of  Northern  law,  afforded  a  reason- 
able scope  for  such  a  display  of  ability;  and  the  faculty  was  so 
highly  valued,  that  even  the  Monarchs  of  Norway  sometimes 
entered  the  lists  as  Advocates.  A  remarkable  dialogue  has  been 
preserved,  or  perhaps  invented,  by  Snorri,  in  which  the  two 
brothers,  King  Eystein  and  King  Sigurd,  are  introduced  extolling 
their  own  merits,  like  the  shepherds  in  Virgil  or  Theocritus.  The 
rivals  began  by  claiming  praise  for  strength  and  dexterity. 
Sigurd  had  walked  erect,  whilst  loaded  with  a  burthen,  beneath 
which  Eystein  fainted ;  and  Eystein  could  swim  across  the  roaring 
torrent,  when  Sigurd  had  been  appalled  by  its  waves.  Sigurd 

a  "  Qui  veaut  tost  son  plait  atteindre,  il  doit  faire  estre  en  la  court  tant  de  ses 
"  amis  com  il  pora,  et  prier  les  que  ilz  soient  ententis  as  paroles  qui  seront  dites 
"as  plais,  et  bien  entendre  et  retenir,  si  que  ils  sachent  bien  le  recorder  as  esgars  et 
"as  conoissances  se  mestier  li  est." — Assises  de  Jerusalem,  c.  xlvi. 
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sent  forth  the  truest  arrow;  but  Eystein  darted  over  the  frozen 
snow  as  swiftly  as  the  shaft.  Then  each  insisted  on  his  mental 
acquirements.  Eystein  exulted  in  his  knowledge  of  the  law,  and 
the  fluency  of  his  speech;  Sigurd  allowed  the  eloquence  of  his 
brother,  but  upbraided  him  for  his  unworthy  quibbles ;  and,  indeed, 
he  had  experienced  their  might  in  the  suit  defended  by  Eystein 
on  the  part  of  Sigurd  Hranson ;  and  which  is  an  amusing  exemplifica- 
tion of  the  evasions  allowed  by  the  Norwegian  law. 

King  Sigurd  had  good  ground  of  complaint  against  Sigurd 
Hranson,  the  receiver-general  of  the  tribute  paid  by  the  Lap- 
landers, whom  he  accused  of  peculation;  and,  without  calling  in 
the  aid  of  his  attorney-general,  the  King  himself  instituted  pro- 
ceedings against  the  discarded  minister,  in  the  Moot  of  Bergen, 
where  the  Norwegian  King  appeared  in  person.  Here,  as  the 
Saga  hints,  it  had  been  previously  arranged,  that  "  Sigurd  Hranson 
"was  to  be  made  an  outlaw."  Being  in  this  predicament,  the 
defendant  thought  it  expedient  to  solicit  the  assistance  of  King 
Eystein,  who  then  was  a  kind  of  opposition  king,  and  who  con- 
sented to  appear  as  his  advocate.  King  Eystein  took  his  first 
objection  to  the  competency  of  the  court.  "This  matter  must  be 
"judged  according  to  the  common  law  of  the  land,  in  the  shire 
"court;  it  appertaineth  not  to  the  jurisdiction  of  the  town." 
King  Sigurd  allowed  the  exception,  though  with  a  bad  grace,  and 
the  suit  was  removed  into  the  shire  court  of  Arnanes.  Sigurd 
Hranson  did  not  appear  at  Arnanes;  at  the  expiration  of  his 
summons  he  had  cast  no  essoin,  and  King  Sigurd,  therefore, 
craved  that  the  deemsters  should  pronounce  sentence  of  out- 
lawry and  fugitation. 

Ever  watchful  of  the  interest  of  his  client,  King  Eystein  now 
arose  and  spake.  "It  seemeth  to  me  that  in  this  wise  and  wor- 
"shipful  assembly  there  are  men  well  areed  in  the  laws  of  Norway, 
"and  who  must  know  that  the  court  cannot  thus  doom  a  King's 
"thane  to  outlawry."  There  were  no  peers  of  the  accused  in 
court,  as  we  gather  from  the  subsequent  proceedings.  The  point 
raised  by  the  royal  advocate  was  decided  to  be  good  law ;  and  the 
court  again  broke  up. 

King  Sigurd  now  thought  it  advisable  to  try  his  cause  in  the 
shire  court  of  Guloe,  whither  he  summoned  his  chief  thanes,  who 
were  associated  with  the  shiresmen.  Loud  debates  arose,  and 
powerful  arguments  resounded;  and  the  suit,  according  to  the 
expression  employed  by  Snorro,  was  "thoroughly  ransacked." 
King  Eystein  lay  by,  and  said  nothing,  until  he  felt  that  this 


296  Ancient  Laws  of  the  Scandinavians 

investigation  would  end  unfavourably  for  his  client;  but  then  he 
spoke,  and  excepted  against  the  jurisdiction  of  the  court,  "for 
"that  the  defendant,  who  had  his  domicile  within  Frosta-things- 
11  law,  was  accused  of  acts  done  in  Halogaland;  and  there  were  no 
"Bondes  from  either  of  these  shires  then  present."  The  court 
allowed  that  the  defendant  was  not  properly  put  upon  his 
country;  and  the  plaintiff  king  was  dismissed  without  a  day. 
Irritated  by  the  repeated  defeats  which  he  had  received  from  the 
ingenuity  of  his  brother,  King  Sigurd  yet  became  keener  in  the 
pursuit.  He  summoned  all  his  thanes  and  their  knights,  and  a 
sufficient  number  of  Bondes  from  every  shire,  to  the  court  which 
was  held  at  Hrafniste.  Before  King  Ey stein  departed  from 
Nidaros  into  the  place  where  the  trial  was  to  be  held,  he  obtained 
a  procuration  from  Sigurd  Hranson,  by  which  the  cause  and  its 
defence  were  wholly  made  over  to  him.  Each  king  spake,  and 
the  court  was  proceeding  with  the  trial,  when  the  wary  Eystein 
appalled  his  brother  with  a  new  subterfuge.  "Since  when," 
quoth  he,  addressing  the  court  "hath  it  been  the  law  of  Norway, 
"that  you  freeholders  are  here  to  sit  in  judgment  when  king 
"strives  with  king?  I  will  show  to  ye,  and  I  will  prove  to  ye, 
"that  the  cause  and  its  defence  are  mine;  and  King  Sigurd  is  now 
"bringing  his  suit  against  me,  against  King  Eystein,  and  not 
"against  Sigurd  Hranson."  The  "lawmen"  answered  unani- 
mously, that  no  court  could  take  cognizance  of  a  royal  cause, 
except  the  "Eyrar-thing,"  assembled  at  Nidaros;  and  conse- 
quently, that  they  had  no  further  authority  in  the  matter. 

It  is  foreign  to  our  present  purpose  to  investigate  the  con- 
stitution of  this  judicial  assembly,  which  also  had  the  nomination 
of  the  monarchs  of  Norway ;  and  we  must  only  state,  that,  in  due 
time,  the  trial  came  on  before  Eight  Hundreds  of  Drontheim. 
Witnesses  were  called  on  behalf  of  the  crown ;  and  Bergthor-Bockr, 
the  son  of  Svein  Bryggiofot,  stood  up  and  proved,  that  Sigurd 
Hranson  had  been  guilty  of  applying  a  portion  of  the  tribute  to 
his  own  use.  We  may  conclude,  that  King  Sigurd  now  antici- 
pated the  fulfilment  of  his  revenge.  King  Eystein,  however, 
coolly  remarked,  that  he  did  not  know  whether  the  witness  had, 
or  had  not,  spoken  the  truth; — "but,  be  the  proofs  ever  so  clear, 
"judgment  for  the  defendant  in  this  same  cause  hath  been  given 
"  thrice  at  the  common  law,  and  once  in  the  moot  of  Bergen ;  and 
"therefore  I  crave,  that  the  Court  do  now  absolve  Sigurd  Hranson 
"from  all  further  pursuit,  according  to  law."  The  law  was  in- 
disputable; and  the  court  gave  judgment  for  the  defendant 
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forthwith.  Then  spake  Sigurd  the  king  all  wrathfully — "Well  do 
"I  see,  King  Eystein,  that  thou  art  cunning  in  the  wiles  of  law, 
"of  which  I  am  reckless;  but  I  can  yet  seek  justice  in  a  guise, 
"to  which  I  perchance  am  better  versed  than  thou  art."  And 
King  Sigurd  now  appealed  to  his  own  right  hand.  The  sea  king 
prepared  for  battle ;  but  in  the  afternoon,  as  he  was  sitting  on  the 
deck  of  his  vessel  feasting,  a  suppliant  suddenly  appeared,  who 
threw  himself  at  King  Sigurd's  feet.  It  was  the  delinquent 
Hranson,  who  prayed  the  king  to  do  his  will  with  him,  rather 
than  that  he  should  be  the  cause  of  enmity  between  brother  and 
brother.  Bishop  Magnus  and  Queen  Malfrida  joined  their  prayers 
to  this  appeal ;  and  King  Sigurd  granted  an  unwilling  pardon. 

Wherever  settled  or  dispersed,  from  the  Orkneys  to  Sicily, 
the  descendants  of  the  Scandinavians  have  always  trod  the  mazes 
of  law  with  unabated  pertinacity.  Their  chicanery  spread  like 
a  wide- wasting  pestilence,  flowing  on  with  each  warlike  migration. 
Faithful  ever  to  the  cause  of  discorda,  the  Normans  of  Normandy 
inherited  their  proverbial  love  of  litigation  from  the  first  followers 
of  Hastings  and  of  Rollo ;  the  subtleties  of  the  Exchequer  of  Rouen, 
were  lineally  descended  from  the  wisdom  of  the  Northern  folk- 
moot.  Then,  in  England,  the  distemper  was  renovated  by  the 
grim  Justiciars  who  came  in  with  William  the  Conqueror,  and 
whose  ghosts,  in  the  shape  of  quirks  and  quillets,  sometimes  haunt 
the  great  hall  of  Westminster,  even  in  an  age  of  civilization,  and 
without  being  scared  by  the  sunshine  of  intellect  which  blazes 
there.  In  France,  the  captious  spirit  of  the  Normans  obtained 
a  lordly  sway.  The  "wise  custom  of  Normandy"  was  considered 
as  the  very  model  of  jurisprudence;  and  its  principles  were  adopted 
into  most  of  the  tribunals  of  the  Pays  Coustumier1.  The  evil  after- 
wards followed  the  Red  Cross  into  the  Holy  Land.  When  Pales- 
tine was  conquered  by  the  Latins,  the  Norman  law  became  one 
of  the  component  parts  of  the  Assises  of  Jerusalem.  The  Cadi 

a  "Quand  la  Discorde,  encore  toute  noire  de  crimes, 
Sortant  des  Cordeliers  pour  aller  aux  Minimes, 
Avec  cet  air  hideux  qui  fait  fremir  la  Paix, 
S'arreta  pres  d'un  arbre  au  pied  de  son  Palais. 
La,  d'un  031!  attentif,  contemplant  son  empire, 
A  1'aspect  du  tumulte,  elle-meme  s' admire. 
Elle  y  voit  par  le  coche  et  d'Evreux  et  du  Mans 
Accourir  a  grand  flots  ses  fideles  Normands, 
Elle  y  voit  aborder  le  Marquis,  la  Comtesse, 
Le  Bourgeois,  le  Manant,  le  Clerge,  la  Noblesse." 

Le  Lutrin,  Chant  1.  vv.  25-34. 
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was  displaced  by  the  feudal  seneschal ;  but  if  the  crusaders  could 
have  appreciated  the  Alcoran,  the  book  of  radiance  might  have 
excited  regret  when  its  summary  and  despotic  justice  was  com- 
pared with  the  elaborate  pages  of  John  of  Ibelin,  who  declares, 
that  it  is  out  of  his  power  to  enumerate  all  the  modes  of  delaying 
a  suit;  "for  the  more  one  man  is  wiser  and  more  cunning,  and  a 
"better  pleader  than  another,  the  more  is  he  able  to  discover "a; 

a  The  naivet^  of  the  language  employed  in  the  Assises  is  sufficiently  amusing. 
"II  y  a  trois  fuites  principaux  de  plait,  et  en  chascune  des  dites  fuites  a  plusiors 
"manieres  de  fuites  que  trop  seroient  longues  et  riotteuses  a  mettre  en  escrit  ce 
*'que  Ton  poroit  metre  a  escrit,  ne  mil  ne  les  y  poroit  toutes  metre,  car  enci  que 
"chascun  est  plus  sages  et  plus  soutil  et  meillor  Pleideoir  Vun  que  Vautre,  en  con- 
"treuve  il  plus." — Assises  de  Jerusalem,  c.  xxxiii. 

No  pettifogger  embued  with  all  the  mysteries  of  sham  bail  and  sham  pleas, 

could  better  understand  the  art  of  wearying  a  plaintiff  than  John  of  Ibelin,  Earl 

of  Jaffa,  of  Ascalon,  Lord  of  Beritus  and  of  Rama;  his  precepts  for  lengthening 

the  law's  delay,  occupy  many  a  folio  page;  and  when  he  teaches  "comment  Ton 

"peut  longuement  plait  fuir,"  he  declares  his  precepts  with  the  zest  and  spirit 

of  an  old  sportsman.     As  an  example  of  the  proceedings,  we  may  note  the  course 

which  he  prescribes  to  a  defendant  in  an  appeal  of  murder  or  homicide,  who,  by, 

"demanding  a  day,"  might  have  a  reasonable  chance  of  postponing  the  hearing 

of  his  cause  until  the  great  day  of  final  judgment. — "Qui  veaut  Plait  fuir  a  clam 

"de  quoi  Ton  dit  que  assise  tot  le  jour,  et  le  clam  est  de  murtre  ou  de  homecide 

"ou  de  chose  que  il  conviegne  avoir,  ains  qu'on  demande  le  jour  a  cest  clam  se 

"la  Court  1'esgarde  et  mete  son  retenail — sans  dire  plus  a  celle  fois. — Et  quand 

"il  aura  perdu  eel  esgart  die  je  veuil  avoir  jour  se  la  Court  1'esgarde  por  ce  que 

"Ton  onques  de  cest  clam  ne  se  clama  de  moi  en  Court  et  mete  son  retenail. — 

"Et  quand  il  aura  eel  esgard  perdu  die  ces  meismes,  et  tant  plus  que  Ton  onques 

"ne  se  clama  de  moi  en  Court  oil  je  fusse  present  et  mettra  soy  en  esgart  sauf  son 

"retenail,  et  die,  'Je  veuil  avoir  jour  se  la  Court  1'esgarde  par  ce  que  j'entends 

"que  Ton  a  de  tous  noviaus  clams  jour,  et  mete  son  retenail.' — Et  apres  die, 

"je  veux  avoir  jour  se  la  Court  1'esgarde  por  ce  que  j'entens  que  Ton  doit  avoir 

"jour  au  noviau  clam,  se  costume  ne  le  tot;  et  mete  son  retenail.' — Et  apres 

'die,  '  Je  veuil  avoir  jour  en  cest  clam  por  ce  que  j'entens  que  1'on  doit  avoir 

"jour  a  tous  noviaus  clams  se  Assise  ne  le  tot,  et  mete  son  retenail.'     Et  apres 

'die,  'je  veuil  avoir  jour  se  la  Court  1'esgarde,  por  ce  que  &  tous  noviaus  clams, 

"se  1'assise  ou  1' usage  ou  coustume  ne  le  tot  ne  je  n'entens  que  il  ait  coustume  que 

*"cel  jour  teulle,  et  mete  son  retenail.'     Et  apres  'je  veuil  avoir  jour  se  la  cour 

'"  1'esgarde  por  ce  que  n'entens  qu'il  soit  usage  que  cest  jour  teulle  et  se  mete  en 

"'esgart  et  en  retenail.*     Et  apres  die,  'je  veuil  avoir  jour  se  la  Court  1'esgarde, 

"  '  por  ce  que  je  n'entens  qu'il  y  ait  assise  qui  cest  jour  teulle,  et  mete  son  retenail, 

"'et  apres  die  je  veuil  avoir  jour  se  la  court  1'esgarde,  por  ce  que  il  ni  a  usage  en 

" '  cest  Royaume  qui  le  jour  teule.' " — A  summary  of  the  Assises  is  given  by  Mr.  Mill 

in  his  lucid  and  valuable  history  of  the  Crusades.  The  text  published  by  La  Thau- 

massiere  is  much  corrupted  by  the  blunders  either  of  the  transcriber  or  of  the  printer. 

A  correct  edition  of  the  Assises  and  of  the  Custumals  of  France,  most  of  which, 

in  their  ancient  form,  are  yet  inedited,  would  do  honour  to  the  French  nation. 
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and  certainly,  according  to  the  mysteries  which  he  unravels,  it 
may  be  suspected,  that  many  an  action  which  was  begun  in  the 
first  year  of  the  reign  of  King  Godfrey  of  Bullen,  must  have  re- 
mained still  undecided  when  Saladin  delivered  the  Holy  City  from 
the  pollution  of  the  unbelievers. 

Montesquieu  supposes,  that  the  knowledge  of  the  older  laws 
of  the  Teutonic  tribes,  became  useless  or  obsolete  at  the  period 
when  trial  by  battle  acquired  greater  prevalency.  But  his  theory 
relating  to  the  battle  ordeal  and  its  supposed  connexion  with  nega- 
tive proofs,  does  not  retain  its  pertinency  in  Scandinavia,  where  this 
mode  of  trial  was  irregular  in  its  system  and  often  extra  judicial. 

King  Frotho1  decreed,  that  all  controversy,  that  is  to  say,  all 
wrongs  or  affronts,  were  to  be  decided  in  the  field8-.  According  to 
a  chapter  added  to  the  Upland  lawb  and  which  has  been  quoted 
by  Robertson  from  Stiernhook,  the  usage  of  the  "heathen  days" 
allowed  of  duel  or  single  combat,  in  answer  to  the  inexpiable 
accusation  of  cowardice,  an  accusation  which  could  only  be  effaced 
by  blood;  the  recreant  who  refused  to  give  the  satisfaction  of  a 
gentleman,  "where  three  ways  meet,"  lost  his  law,  and  never 
could  afterwards  defend  himself  by  oath,  or  be  received  as  a 
witness.  That,  which  was  the  direful  cause  of  war  before  the 
rape  of  Helen,  could  not  fail  to  inflame  the  anger  of  the  Scan- 
dinavians; and  their  combats  very  frequently  originated  in 
"  ladies  love  and  druery."  The  last  and  most  memorable  duel  in 
Iceland  was  fought  between  the  two  poets,  Gunnlaug  with  the 
serpent  tongue,  and  Rafn.  They  contended  for  the  hand  of  the 
fair-haired  Helga,  whose  espousal  we  have  already  related,  and 
both  died  in  the  conflict.  The  fate  of  these  youthful  lovers  excited 
universal  commiseration;  and  it  was  enacted,  "in  one  of  the 
"  greatest  folkmoots  ever  known  in  Iceland,  and  by  the  advice 
"of  the  wisest  men  in  Iceland,  that  thenceforth  the  duel  should 
"be  taken  away  for  ever."  It  is  scarcely  proper,  however,  to 
give  the  name  of  judicial  battle  to  such  conflicts,  to  which,  as  in  a 
modern  duel,  the  parties  were  incited,  because  no  award  of  a  judge 
oould  either  redeem  their  honour,  or  allay  their  feelings. 

a  "De  qualibet  ver6  controversia  ferro  decerni  sanxit,  speciosius  viribus  quam 
"verbis,  confligendum  existimans.  Quod  si  alter  dimicantium  relate  pede  prse- 
"notati  orbis  gyrum  excederet  perinde  ac  vinctus  causae  detrimentum  reciperet." 

b  The  chapter  is  entitled — "On  battle  and  single  combat;  from  the  old  laws 
"  which  were  used  in  the  heathen  time." — "If  a  man  speaks  to  another  those  words 
44  which  ought  not  to  be  spoken — Thou  art  not  a  man's  equal,  thou  art  not  a  man 
"in  thy  heart — I  am  as  much  a  man  as  thou  art."  Then  shall  they  meet  at  the 
meeting  of  three  ways,  &c. 
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Although  the  Sagas  furnish  many  instances  of  duel  in  which 
mere  right  of  property — debt,  or  dowry,  or  inheritance — was  the 
object  of  contention — yet,  strictly  speaking,  it  cannot  be  asserted 
that  trial  by  battle  was  the  legal  mode  of  deciding  any  civil 
action.  The  law  put  the  Scandinavians  upon  their  country;  but 
they  still  fought,  because  it  was  proved  by  experience,  that  the 
stroke  of  the  sword  quieted  possession  more  effectually  than  the 
judgment  of  the  court;  and,  like  King  Frotho,  they  thought  it 
beseemed  them  better  to  strive  in  strength  than  in  words.  We 
doubt  whether  any  instance  occurs  of  the  employment  of  a 
champion  in  Scandinavia,  unless  we  admit  the  authority  of  a 
Danish  ballad,  in  which,  according  to  the  usual  plot  of  romance, 
a  maiden  is  delivered  by  a  friendly  arm  from  the  slander  of  a 
false  accuser.  It  is  singular,  that,  according  to  the  Teutonic 
customs,  a  champion  was  not  allowed  to  the  weaker  sex.  A  woman 
appealed  by  a  man  was  compelled  to  wage  battle  in  her  own  proper 
person;  but  a  strange  device  was  adopted,  by  which  the  com- 
batants were  brought  to  a  certain  degree  of  equality.  The  man 
was  planted,  as  it  were,  in  a  hole  dug  in  the  ground,  so  deep  that 
he  sank  into  it  up  to  his  girdle ;  thus  confined,  a  great  advantage 
was  afforded  to  his  female  opponent,  who  could  range  round  and 
round  him,  striking  him  on  the  head  with  a  thong,  or  sling,  to 
which  a  heavy  stone  was  attached.  He  was  furnished  with  a 
club;  and  if,  in  attempting  to  reach  the  woman,  his  blows  failed 
three  times,  so  that  the  club  thrice  beat  upon  the  ground,  it  was 
decided  that  he  was  vanquished51. 

a  In  the  well-known  duel  between  the  false  traitor  Macarius  and  the  dog  of 
Montargis,  the  faithful  plaintiff  was  protected  by  a  contrivance  not  dissimilar  to 
that  which  here  confined  the  stronger  party.  Grave  authors  who  have  treated 
on  judicial  combat,  have  received  this  romantic  tale  as  truth  though  it  requires 
no  great  exertion  of  sagacity  to  doubt  its  authenticity.  It  has  not  been  remarked, 
that  the  whole  adventure  is  in  fact  borrowed  from  a  romance,  most  probably  of 
French  origin,  but  which  we  have  only  seen  in  an  ancient  Spanish  translation. 
(Historia  della  Reyna  Sevilla,  impresa  con  licencia  en  Valladolid  en  casa  de  la 
viuda  de  Francisco  de  Cordova,  1623.)  The  murderer,  in  the  romance,  bears  the 
same  name  as  in  the  French  tradition,  and  all  the  incidents  correspond,  except 
that  the  dog  is  not  furnished  with  a  hiding  place.  The  combat  is  oddly  described, 
and  an  extract  may  amuse  some  of  our  readers.  "Dixo  el  Obispo,  Macayre 
"id  a  besare  las  reliquias,  y  seredes  mas  seguro  del  can  e  de  vuestro  hecho 
"acabar. — E  dixo  Macayre,  Senor  no,  no  besare  las  reliquias,  ni  rogare  a  Dios 
"que  me  ayude  contra  un  can.. .  .El  duque  Don  Jayme  solto  el  galgo,  y  dixole, 
"a  Dios  te  encomiendo  que  te  vengue  de  aquel  que  a  tu  Senor  mato,  y  el  galgo 
"  dexose  yr  para  Macayre.  Macayre  quando  lo  vido  venir,  tomo  su  palo,  y  pensole 
"herir.  Mas  el  can  se  abaxo  y  salto  de  traves  y  no  le  pudo  alcan§ar,  y  dio  tal 
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Usage  determined  the  size  and  nature  of  the  weapons,  and  the 
theatre  of  the  Scandinavian  combat.  Desperate  warriors  chose 
an  island,  or  a  "holm/'  from  whence  neither  could  flee.  The 
duel,  therefore,  often  acquired  the  name  of  the  "holmgang." 
A  narrow  space  was  assigned  to  the  duellists.  A  hide,  nine  ells 
in  length,  was  extended  upon  the  ground  upon  which  they  fought. 
Sometimes,  also,  the  lists  were  enclosed  by  hazel  stangs,  or  a  ring 
was  marked  out  by  stones ;  many  of  the  Druidical  circles,  as  they 
are  called,  were,  probably,  battle-rings  of  this  nature.  He  who 
slipped  under  the  barrier,  or  he  who  was  beaten  out  of  the  ring, 
though  his  foot  only  passed  beyond  the  boundary,  was  to  be 
considered  as  conquered.  This,  indeed,  was  King  Frotho's  law. 
He  also  was  conquered  whose  blood  first  stained  the  hide.  Such 
regulations  were  obviously  intended  to  save  the  waste  of  human 
life.  A  conventional  termination  was  given  to  the  battle,  which 
satisfied  the  honour  of  the  victor,  whilst  the  vanquished  knew 
that  he  could  not  obliterate  his  disgrace  by  protracting  the 
struggle.  It  is  not  difficult  to  discern  the  affinity  between  these 
customs  and  the  code  which  governed  the  more  gorgeous  exercise 
of  the  tournament.  Nor  do  we  want  a  more  homely  parallel. 
In  the  Kamping  Matches  of  Norfolk  and  Suffolk,  our  East  Anglian 
clowns  are  the  genuine  successors  of  the  Scandinavian  Kaempen*1, 
and  the  observances  which  determined  the  victory  of  the  cham- 
pions of  the  heroic  age,  are  rudely  imitated  by  our  churls,  in 
wrestling,  and  single-stick,  and  boxing. 

When  we  read  of  Scandinavia,  it  seems  enveloped  in  a  per- 
petual snow-storm.     Its  inhabitants  are  pictured  in  our  imagina- 
tions, as  a  race  of  stern  and  barbarous  warriors,  intent  only  upon 
war  and  plunder;  yet,  according  to  their  polity,  the  members  of 
the  community  were  knitted  together  by  the  closest  social  bonds. 
Moral  duties  were  enforced  by  the  penalties  of  the  law  which  came 
in  aid  of  the  precepts  and  dictates  of  friendship,  of  charity  and 
of  natural  affection.     The  husbandman,  if  his  own  hinds  failed 
him,  could  demand  the  gratuitous  assistance  of  his  fellow-yeomen 
in  gathering  his  crop;  and  with  solemn  earnestness,  the  law  en- 
deavoured to  avert  the  hand  of  the  spoiler,  by  reminding  him, 
'  herida  en  tierra  que  mas  de  un  dedo  entro  en  ella,  y  el  galgo  andava  al  derredor 
'mirando  por  do  podria  travar,  y  Nuestro  Sefior  quiso  mostrar  ay  un  gran  milagro 
'  que  quiso  ayudar  al  galgo  porque  tomasse  vengan9a  de  quien  mato  a  su  Senor 
'Aubertin  de  Mondifer. .  .y  assi  anduvo  assechando  hasta  que  se  fue  a  travarle 
'  de  la  garganta  ante  que  el  traydor  le  pudiesse  dar  el  palo  y  tuvolo  como  a  un 
'puerco  que  no  se  podia  partir  del. ..." 
*  See  Ihre,  in  voce  Ksempe. 
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that  the  field,  open  to  the  trespasser,  and  unguarded  by  the 
master,  "was  under  God's  lock,  with  heaven  for  its  roof,  though 
"but  the  hedge  is  its  walla."  The  crew,  whose  united  strength 
was  unequal  to  the  task  of  launching  the  vessel,  could  summon 
the  people  of  the  country  to  join  in  the  labour;  and  if  the  ship  of 
the  seaman  was  wrecked,  they  were  required  to  attend  with  their 
teams,  to  help  him  to  save  his  property.  When  the  mother  died 
in  childbed,  the  law  ordered  matrons  of  the  hundred  to  give  suck 
to  the  infant,  each  in  her  turn,  and  the  corpse  was  borne  to  the 
grave  by  the  neighbours  of  the  departed.  Even  animals  were 
considered  as  being,  in  some  measure,  included  in  the  compact  of 
society.  The  industrious  beaver  "hath  his  house  like  the  hus- 
"bandman"  and  if  the  beaver  was  killed,  and  his  cell  overturned, 
a  fine  of  three  marks,  both  for  blood-wite,  and  hamesoken,  was 
paid  to  the  owner  of  the  land.  But  the  grim  inhabitants  of  the 
forest,  the  enemies  of  mankind,  were  declared  by  Haco  Athelstane 
to  be  out  of  the  protection  of  the  law.  "The  bear  and  the  wolf 
"shall  be  outlaws  in  every  place."  ("Biorn  og  ulf  seal  hvervetna 
"utlsegrvera";) — a  phrase  which  illustrates  the  Saxon  definition  of 
an  outlaw — the  bearer  of  the  wolf's  head.  Yet,  notwithstanding 
this  perpetual  sentence  of  outlawry,  the  bear  himself  was  entitled 
to  a  legal  summons,  before  he  could  be  punished  for  his  misdeeds. 
But  this  strange  opinion  belongs  rather  to  the  history  of  super- 
stition than  to  the  history  of  law. 

Scandinavia  affords,  we  believe,  the  earliest  example  of  a 
legislative  provision  for  the  relief  of  the  poor.  He  who  could  not 
earn  his  food,  might  claim  a  home  in  every  house  in  the  township. 
The  owner  was  compelled  to  receive  the  beadsman,  passing  him 
on  to  the  next  farm,  after  he  had  entertained  him  during  the 
period  prescribed  by  law.  Lest  the  churlish  farmer  might  ill- 
treat  the  needy  under  the  colour  of  the  law,  it  was  forbidden  to 
refuse  shelter  to  any  pauper  after  sunset.  And  if  any  mischance 
then  befell  him — if  he  was  starved  by  the  cold,  or  torn  by  the 
wolves — the  full  blood  fine  was  exacted  from  the  inhuman  trans- 

a  "Now,  it  may  happen  that  a  man  steals  corn  out  of  the  field,  and  breaks 
"  God's  lock,  and  binds  his  burthen,  and  bears  it  into  his  lathe,  or  into  the  shaw,  then 
"he  is  called  strawback  (see  Ihre,  in  voce  Agnabakr).  If  he  is  taken,  and  lawfully 
"  convicted,  then  hath  he  forefaulted  his  life,  and  all  his  fee."  Ostgotha  L.  Edzoris, 
B.F.  33. 

The  Westmanna  lagh,  though  less  severe,  is  equally  poetical  in  its  expression. 
"If  a  man  pluck  ears  of  corn  from  the  field,  and  is  taken  in  the  open  fact,  let  him 
"forfeit  three  marks,  or  defend  himself  with  the  oaths  of  twelve  men.  The  field 
"hath  the  hedge  for  its  wall,  and  heaven  for  its  roof."  W.  L.  Mankdgia,  B.F.  82. 
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gressor.  Poverty  and  riches  arise,  in  an  agricultural  community, 
according  to  their  natural  and  unforced  average.  Toil  is  the 
capital  of  the  husbandman ;  his  weal  and  his  woe,  his  losses  and 
his  gains,  are  interchanged  in  each  generation  like  the  summer  and 
the  winter,  and  in  each  generation  the  account  is  balanced.  Nor 
was  the  charity  unwise  which  diminished  the  sum  of  human 
misery,  by  ensuring  to  the  destitute  a  small  portion  of  the  harvest 
which  others  had  sown  and  reaped.  In  the  middle  ages,  Norway 
and  Sweden  alone  possessed  this  system  of  Poor-laws,  which  were 
called  into  action  there  by  the  poverty  of  the  Church.  Few  re- 
ligious communities  existed.  The  dole  was  not  dealt  to  the 
beadsman  at  the  gate  of  the  abbey.  No  spire  arose  amidst  the 
wilds,  directing  the  wanderer  to  the  mansion  of  the  Cross,  under 
whose  roof  the  hungry  were  fed,  and  the  weary  found  rest  and 
kindness.  It  was  therefore  necessary  that  each  individual  hand 
should  be  compelled  to  afford  that  aid  which  piety — though 
perhaps  mistaken  piety — bestowed  in  other  realms. 

War  might  seem  to  be  the  most  favourite  occupation  of  the 
followers  of  the  sea  kings,  from  whose  fury  Europe  prayed  to  be 
delivered.  Yet  their  legislation  is  copious  in  determining  the 
rights  arising  from  the  most  peaceful  of  all  human  occupations. 
And  the  Agricultural  laws  contained  in  the  Norwegian  and 
Swedish  custumals,  in  the  books  entitled  the  Landsleigu  Balkr, 
the  Bygninga  Balkr,  or  the  Widherboa  Balkr,  are  compiled  with 
peculiar  care  and  precision.  Under  an  inclement  sky,  the  harvest 
was  not  to  be  earned  but  by  unwearied  labour;  and  hence  the 
legislators  of  the  North  protected  the  husbandmen  by  their  tillage 
code.  No  exact  parallel  can  be  found  to  this  portion  of  Scan- 
dinavian jurisprudence.  In  Fleta1  there  are  some  chapters  re- 
lating to  the  management  of  a  manor,  and  pointing  out  the  duties 
of  the  farming  servants,  or  demesnial  vassals  of  the  lord.  Of 
more  importance  is  a  treatise  on  Agriculture,  written  in  Norman 
French,  and  which  our  English  lawyers  often  included  in  their 
legal  collections.  Thus  it  is  inserted  in  the  Liber  Horn2,  to  which 
we  have  before  alluded ;  but  these  works  merely  reach  agriculture. 
They  do  not  legislate  upon  the  subject;  whilst  the  Scandinavians 
gave  a  legal  sanction  to  the  "custom  of  the  country."  As  eluci- 
dating the  history  of  society  in  the  uttermost  march  lands  of 
European  civilization,  the  agricultural  law  of  the  Scandinavians 
is  of  singular  value.  It  presents  a  perfect  view  of  their  rural 
economy;  defining  all  the  rights  and  duties  of  the  landlord  and 
the  tenant,  the  master  and  the  servant.  The  following  chapter, 
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found  in  the  code  of  Haco  Athelstane,  is  repeated  in  the  laws  of 
King  Magnusa. 

"Now  it  may  happen  that  a  man  buys  work  (i.e.  agrees  for 
"labour)  from  a  free  man,  then  all  the  matters  upon  which  they 
"have  agreed  shall  be  well  and  truly  held. 

"If  the  husbandman  (bondi)  will  not  hold  his  covenant  with 
"his  labourer,  but  discharges  him  from  his  service,  then  the 
"labourer  shall  crave  his  victual  in  the  presence  of  two  witnesses, 
"and  offer  to  do  such  work  as  they  had  before  agreed  upon; 
"and  if  the  husbandman  will  not  accept  the  work  of  the  labourer, 
"then  he  forfeits  three  oras  of  silver  to  the  king,  and  the  labourer 
"shall  have  his  wages  and  the  worth  of  his  victual. 

"But  if  the  labourer  will  not  hold  his  covenant  with  the  hus- 
"bandman,  then  the  husbandman  shall  crave  the  work  which  the 
"labourer  undertook  to  perform,  and  offer  to  provide  his  victual 
"in  the  presence  of  two  witnesses;  and  if  the  labourer  will  not 
"perform  the  work,  then  he  forfeits  three  oras  of  silver  to  the 
"king,  and  he  shall  also  pay  to  the  husbandman  as  much  as  he 
"would  have  received  for  his  wages.  But  nevertheless,  the  hus- 
"bandman  is  not  to  have  the  worth  of  the  victual,  because  he 
"keeps  that  to  himself. 

"And  if  any  man  knowingly  takes  another  man's  labourer 
"into  his  service,  then  he  forfeits  half  a  mark  of  silver  to  the 
"king. 

"And  if  a  labourer  undertakes  to  do  one  man's  task,  and 
"cannot  work  it  out,  then  trustworthy  men  shall  reckon  how 
"much  ought  to  be  foreprized  out  of  his  wages. 

"If  a  labourer  is  sick  or  wounded,  and  lies  thus  during  one 
"fortnight,  and  no  longer,  then  no  abatement  shall  be  made  out 
"of  his  wages,  (provided  it  be  ascertained  by  trustworthy  men, 
"that  the  husbandman  hath  enough  to  maintain  himself);  but 
"if  he  lies  longer,  the  loss  of  work  is  to  be  reckoned  by  trust- 
"  worthy  men,  together  with  the  worth  of  the  victual  he  enjoys, 
"both  of  which  shall  be  deducted;  or  otherwise  let  him  leave  his 
"service  and  go  to  his  relations." 

Equally  minute  and  perspicuous  are  the  laws  which  regulate 
the  cultivation  and  management  of  the  land;  and  they  may  be 
put  in  competition  with  the  most  accurate  farming  lease  of  modern 
days.  The  details  of  crops  and  fallows,  of  the  manure  which  the 
farmer  was  to  bestow  upon  the  fields,  of  the  course  of  cropping 

a  The  chapter  relating  to  a  pact  is  placed  in  the  Kampa  Balkr,  though  rather 
out  of  its  natural  order. 
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which  he  was  to  pursue,  and  of  the  stock  which  he  was  to  leave 
at  the  expiration  of  his  tenure,  occupy  many  a  chapter  in  these 
ancient  monuments  of  legislation,  and  afford  frequent  proof  of 
the  comforts  which  had  fallen  to  the  lot  of  the  Northmen.  Luxury 
was  denied  to  them  by  nature,  and  the  magnificence  of  art  was 
unknown;  but  they  had  corn  in  the  barn,  and  kine  in  the  byre; 
and  the  free  and  opulent  yeoman  ploughed  the  stubborn  soila. 
The  safeguard  of  the  wealth  and  of  the  liberty  of  the  Scan- 
dinavians was  found  in  the  popular  tribunals  which  were  the 
origin  of  our  juries.  These  institutions  have  been  imperfectly 
explained  by  Stiernhook,  whose  abridgement  of  the  Swedish  laws 
is  the  only  work  relating  to  the  subject  which  is  easily  accessible 
to  the  general  reader ;  and  we  would  willingly  enlarge  upon  them, 
were  we  not  compelled  to  close  our  desultory  observations.  We 
now  find,  that  we  have  lingered  too  long  amongst  the  sin- 
gularities of  the  Northern  law,  without  attempting  to  investigate 
its  essential  basis.  Contemplating  the  antique  garb  of  the 
judges,  as  they  are  seated  on  the  Hill  of  Pleas,  we  have  neglected 
to  listen  to  their  wisdom;  yet  we  are  less  willing  to  regret  our 
negligence,  when  we  recollect,  that  the  principles  embodied  in 
the  judicial  polity  of  the  Scandinavians,  may  receive  a  more 
familiar  and  useful  illustration,  by  considering  them  in  con- 
junction with  the  ancient  common  law  of  England.  If  we  return 
to  these  investigations,  it  is  because  the  details  of  the  law  are  the 
fresh  and  perennial  comments  of  history.  The  life  of  man  is 
-consumed  in  striving  against  his  own  follies,  his  own  vices,  and 
his  own  crimes;  and  the  volumes  which  teach  us  to  consider 
every  fellow-creature  as  a  fellow-knave,  afford  the  most  afflicting, 
yet  the  most  instructive,  anatomy  of  the  human  heart. 

a  If  the  Brehon  laws  were  collected,  they  would  outweigh  and  outvalue  all 
the  jurisprudence  of  Scandinavia.  Hitherto,  the  authentic  antiquities  of  Ireland 
had  been  miserably  neglected;  but  we  may  now  hope  for  better  days,  since  the 
learning  of  an  O'Connor  is  patronized  by  the  munificence  of  a  Grenville.  That 
the  ancient  Irish,  the  wild  Irish,  calumniated  as  they  have  been  by  their  invaders, 
had  attained  a  high  degree  of  civilization,  may  be  inferred  from  the  agricultural 
laws  included  in  the  Fragments  published  by  Vallancey.  The  fines  for  trespasses 
are  curiously  detailed  and  graduated.  They  had  common  land,  and  also  much 
enclosed  land.  Heavy  penalties  were  imposed  for  breaking  fences.  For  a  gap 
of  the  width  of  three  stakes,  a  young  bull  heifer  was  paid ;  for  five,  a  full  grown 
bull  heifer;  for  eight,  a  good  heifer;  for  twelve,  five  cows.  Timber  trees  were 
protected  against  injury ;  the  country,  therefore,  must  have  been  cleared  and  well 
cultivated.  We  pen  this  note  with  peculiar  pleasure  when  we  recollect  that  we 
first  derived  our  information  from  one  of  the  fairest  of  the  daughters  of  the  Gael. 

P.  ix.  20 
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BY  the  treaty  of  Vienna,  the  principality  of  East  Friesland1  was 
ceded  to  his  Majesty,  and  annexed  to  the  newly  created  kingdom 
of  Hanover.  The  volume  now  before  us  concludes  the  history  of 
that  province,  which  the  very  learned  Tileman  Dothias  Wiardaa 
began  many  years  ago,  under  the  auspices  of  the  East-Frisick 
States  of  Parliament,  to  whom  he  was  secretary — and  whom  he 
has  outlived.  During  the  usurpation  of  the  French,  East  Friesland 
was  disguised  under  the  name  of  the  Department  of  the  Ems,  and 
incorporated  in  the  Great  Empire.  Its  peculiar  constitution  was 
then  suppressed — and  we  have  not  heard  that  the  Hanoverian 
ministers  of  his  Royal  Highness  the  Prince  Regent,  have  yet 
thought  fit  to  reassemble  the  "knights,  burghers  and  commonalty" 
who  in  former  times  displayed  a  spirit  of  independence  and 
patriotism,  which  was  frequently  very  troublesome  to  their 
hereditary  rulers,  the  Princes  of  the  house  of  Czirksena2.  The  first 
of  this  line  held  his  authority  by  the  choice  of  the  people ;  but  such 
recollections  are  soon  effaced;  and  the  descendants  of  Ulrick  were 
as  well  inclined  to  tyrannize  over  their  loving  subjects,  as  if  they 
had  owed  their  origin  to  Hugh  Capet  or  Rudolf  of  Hapsburg. 

The  voluminous  chronicles  of  an  obscure  and  inconsiderable 
territory,  scarcely  discernible  on  the  map,  and  whose  name  is 
seldom  pronounced  by  the  historical  muse,  may  appear  unattrac- 
tive even  to  those  who  seek  for  information,  and  unworthy  of  the 
study  of  those  who  endeavour  to  diffuse  it.  But  the  countries 
occupied  by  the  Frisons  are  included,  either  ethnographically  or 
politically,  amongst  the  ancient  States  of  the  Netherlands,  who, 

a  Wiarda  has  published  several  other  works  relating  to  the  history  and 
antiquities  of  East  Friesland,  of  which  we  have  availed  ourselves  in  the  com- 
position of  this  article. 
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with  the  kindred  Hanse,  were  the  counterparts,  in  the  North,  of 
the  republics  of  fairer  Italy  in  the  South  of  Europe.  In  his  attach- 
ment to  freedom,  the  Belgian  certainly  did  not  yield  to  the  Italian ; 
nor  did  he  contribute  less  to  the  progress  of  the  arts  of  civilized 
life.  Lille  strove  against  arbitrary  power  with  as  much  resolution 
as  Milan  or  Florence.  The  pallet  of  John  of  Bruges  enabled  the 
disciple  of  Cimabue  to  attain  his  immortality.  If  Venice  clothed 
the  gay  courtiers  of  Burgundy  in  silks  and  sendals,  Arras  spread 
the  produce  of  her  looms  on  the  walls  of  the  presence  chamber  of 
Castile;  and  the  heavily  laden  vessels  of  Antwerp  crossed  the 
adventurous  track  of  the  argosies  of  the  Frescobaldi1.  The  early 
splendour,  however,  of  the  Northern  worthies  seems  to  have 
obtained  but  the  transient  gaze  of  posterity,  whilst  that  of  Italy  is 
ever  before  our  eyes;  and  it  may  be  puzzling  to  account  for  this 
difference.  We  are  misled,  perhaps,  by  our  partiality  to  our  own 
favourite  pursuits ;  but  we  cannot  help  imputing  it  chiefly  to  the 
fact,  that  literature  has  not  led  us  to  study  their  politics — Carent 
vate  sacro.  They  have  no  poets  to  invite  us  into  the  Stadthouse. 
It  is  Genius  that  sends  forth  the  emanations  which  bind  the  past 
to  the  present.  Dante  and  Petrarch  and  Boccaccio  still  live  as  our 
companions  and  our  friends;  they  compel  us  to  embrace  their 
opinions,  and  to  share  their  f eelings ;  and  their  immortality  is  im~ 
parted  to  all  around  them .  The  wars  and  revolutions  which  affected 
the  destinies  of  these  great  men,  and  which  awaken  the  liveliest 
interest  when  connected  with  their  biography,  or  interwoven  in 
their  writings,  would  not  command  the  attention  of  the  reader 
with  equal  power,  if  he  considered  the  events  merely  in  their  dry 
historical  bearings.  But  for  the  banishment  of  Dante,  we  should  be 
just  as  ignorant  of  the  disputes  of  the  Bianchi  and  the  Neri,  as  we* 
are  of  the  factions  of  ancient  Holland,  which  divided  the  Dutchmen 
in  twain,  under  the  portentous  names  of  the  Kabeljauwschen  and 
the  Hoekschen. 

Yet  history  may  be  instructive,  though  destitute  of  the  brilliant 
colouring  of  poetical  associations,  and  barren  of  decisive  wars  and 
glorious  victories.  The  Great  States  of  Europe  were  made  up  of 
smaller  countries  and  feuds  which  had  been  brought  together  at 
different  intervals,  and  whose  constitutions  did  not  merge  in  the 
government  of  the  ruling  sovereignty.  The  provincial  states  of 
France  were  of  much  greater  importance  to  the  people,  and  conse- 
quently ought  to  be  more  interesting  to  the  historical  observer  than 
the  later  institution  of  the  States-General  of  the  kingdom :  although 
these  have  almost  exclusively  engaged  the  attention  of  historians : 
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and  the  remark  is  applicable  with  still  greater  force  to  Germany. 
On  these  two  Empires  were  dependent  all  the  towns  and  provinces 
peopled  by  the  Belgic  races — and  nowhere  can  the  constitutional 
governments  of  the  middle  ages  be  studied  with  more  satisfaction. 
To  us  also  the  Belgic  laws  and  customs  are  the  more  valuable,  from 
their  resemblance  to  the  ancient  usages  of  England;  for  many  of 
the  nations  included  in  the  Saxon  confederation,  were  of  Belgic 
kind  and  tongue. 

"Upon  the  particular  accounts  given  me  of  the  province  of 
"  Friesland,"  says  Sir  William  Temple,  in  his  Observations  upon 
the  United  Provinces,  "I  began  to  make  reflections  upon  them,  as 
<c  the  likeliest  originals  of  many  ancient  institutions  amongst  us, 
*'  of  which  no  others  can  be  found,  and  which  may  seem  to  have 
*'  been  introduced  by  the  Saxons  here,  and,  by  their  long  and 
"  absolute  possession  of  that  part  of  the  isle  called  England,  to 
"  have  been  so  planted  and  rooted  amongst  us,  as  to  have  waded 
"  safe,  in  a  great  measure,  through  the  succeeding  inundations  and 
"  conquests  of  the  Danish  and  Norman  nations ;  and  perhaps  there 
"  may  be  much  matter  found  for  the  curious  remarks  of  some 
"  diligent  and  studious  antiquaries,  in  the  comparison  of  the 
"Bailie  or  Grietman  amongst  the  Frisons  with  our  Sheriff e;  of 
"  their  Assessors  with  our  Justices  of  the  Peace;  of  their  judging 
"  civil  causes  in  their  district  upon  the  first  resort,  but  not  without 
"  appeal,  with  the  course  of  our  Quarter  Sessions;  of  their  chief 
"  judicature  being  composed  of  counsellors  of  four  several  quarters 
"  with  our  four  circuits;  of  these  being  the  common  criminal  judi- 
"  cature  of  the  country;  of  the  composition  of  their  States  with  our 
"  Parliament,  at  least  our  House  of  Commons;  in  the  particulars  of 
"  two  deputies  being  chosen  from  each  town  as  with  us,  and  two 
"  from  each  bailiage,  as  from  each  county  here;  and  these  last  by 
"  voices  of  all  persons  possessed  of  a  certain  quantity  of  land, 
"  and  at  a  meeting  assembled  by  the  Grietman  for  that  purpose; 
"  and  these  deputies  having  full  power  to  resolve  of  all  matters 
"  without  resort  to  those  that  chose  them,  or  knowledge  of  their 
"  intentions,  which  are  all  circumstances  agreeing  with  our  con- 
"  stitutions,  but  absolutely  differing  from  those  of  the  other  pro- 
"  vinces  in  the  United  States,  and  from  the  composition,  I  think, 
"  of  the  States,  either  now  or  formerly  used  in  the  other  nations  of 
"  Europe." 

These  remarks  contain,  as  is  usual  in  the  works  of  this  acute  and 
sensible,  but  hasty  writer,  much  striking  truth,  mingled  with 
gratuitous  conjectures,  and  weakened  by  unfounded  assertions. 
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But  the  analogy  which  he  has  pointed  out  between  the  Parliament 
of  England  and  the  ancient  government  of  Friesland  is  indisput- 
able; and  we  may,  with  much  profit,  study  the  constitution  of 
England,  in  the  Meene-Mente,  or  Parliament  of  Upstallsboom.  The 
Supreme  Legislative  body  by  which  the  Frisick  States  had  been 
governed  from  the  dawn  of  their  history,  possessed  all  the  essential 
characters  of  the  popular  branches  of  our  government.  It  was  a 
representation  of  the  commonalty,  united  to  a  landed  aristocracy. 
Deputies  were  annually  chosen  by  the  Frisick  land-owners  to 
assist  in  the  name  df  the  Meene-Mente,  or  Commonalty,  at  the 
general  council  of  the  nation,  at  a  time  when  we  cannot  prove  that 
representatives  of  shires  sat  in  the  Commons  House  of  Parliament 
in  England.  None  of  the  circumstances  indeed  under  which  the 
English  House  of  Commons  is  supposed  to  have  arisen,  ever  existed 
among  the  Frisons,  nor  were  their  liberties  purchased  or  won  like 
English  liberty,  nor  did  their  constitution  unfold  itself  like  the 
English  constitution.  Yet  the  representation  of  the  commonalty 
of  landholders  formed  the  basis  of  their  government ;  and  we  may 
admit  the  possibility,  at  least,  that  such  a  system  may  have 
existed  amongst  our  Saxon  ancestors,  when  we  trace  it  in  the 
enchorial  polity  of  the  nations,  who,  less  fortunate  than  their 
associates,  remained  behind  amidst  the  swamps  and  marshes  of 
Friesland,  and  on  the  shores  of  the  Northern  sea. 

We  confess,  with  all  humility,  that  if  we  owed  nothing  to  the 
Saxon  Frisons,  except  Justices  of  the  Peace  and  Quarter  Sessions, 
and  Sheriffs  and  Members  of  Parliament,  it  might  be  suspected  that 
we,  degenerate  Saxons,  were  under  no  peculiar  obligation  to  them. 
But  there  is  one  benefit  which  they  conferred  upon  England,  which 
certainly  deserves  the  gratitude  of  posterity.  The  "  Vir  illustrissi- 
"  mus"  Doctor  Pierius  Winsemius1,  historiographer  to  their  High 
Mightinesses  the  States  of  Friesland,  informs  us,  in  the  second 
book  of  his  Chronijck  van  Frieslandt,  printed  at  Franeker  by 
Jan  Lamrinck,  1622,  that  the  pleasant  custom  of  kissing  was 
utterly  unpractised  and  unknown  in  England  (just  as  it  is  at  this 
day  in  New  Zealand  where  sweethearts  only  know  how  to  touch 
noses  when  they  wish  to  be  kind)  until  the  fair  princess  Ronix,  the 
daughter  of  King  Hengist  of  Friesland,  "pressed  the  beaker  with 
"  her  lipkens,"  i.e.  little  lips,  and  saluted  the  amorous  Vortigern 
with  a  kusjeh,  i.e.  a  little  kiss,  according  as  Doctor  Pierius  quoth, 
"  to  the  practice  of  our  (Frisick)  nation. "a  We  quote  the  passage 

a  "Want  dese  Rowena  ofte  Ronixa  na  dat  sy  eeven  met  hare  lipkens  den 
"Beecker  aengheroert  hadde,  heeft  hem  den  Coninck  overgelevert,  presenteerende 
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below,  in  the  original  low  Dutch,  on  account  of  the  tender  harmony 
and  amatory  elegance  of  the  language.  From  this  period,  continues 
Dr.  Pierius  Winsemius,  the  aforesaid  custom  of  kissing  was  adopted 
in  Britain;  so  that  the  learned  Erasmus  Rotterodamus,  many 
ages  after,  found  occasion  to  praise  the  whole  land  on  account 
thereof. 

We  think  that  Mr.  Turner,  in  the  new  edition  of  his  most 
valuable  Anglo-Saxon  history,  should  include  the  lands  to  the 
south  of  the  Elbe,  in  the  map  which  he  has  given  of  the  countries 
occupied  by  the  Saxons  on  the  Continent.  The  ancient  authorities 
are  unanimous  in  stating,  that  a  considerable  portion  of  the  popu- 
lation of  England  was  composed  of  Frisons.  In  the  ancient 
metrical  chronicle  of  Kolyn1,  the  invasion  of  Britain  is  strongly 
expressed  by  a  single  word.  He  says  that  the  Frisons,  the  Angles, 
the  Saxons  and  the  Allemans,  swarmed  over  into  Britain.  He  wrote 
partly  from  tradition,  and  partly  from  other  writers,  of  greater 
name.  Procopius2  considered  the  Frisons  as  one  of  those  tribes  who 
divided  Britain ;  and  Bede  names  them  as  the  first  of  the  nations 
from  whom  Saint  Egbert  held  that  the  Anglo-Saxons  derived  their 
origin.  Language  is  the  surest  test  of  affinity  between  nations ;  and 
the  assertions  of  these  several  historians  are  corroborated  by  the 
resemblance  of  the  Frisick  tongue  to  the  Anglo-Saxon.  Saint 
Egbert  sent  out  twelve  English  missionaries — Willebrand,  Swibert, 
Acca,  Wigbert,  Willibald,  Winibald,  Lebwin,  the  two  Ewalds, 
Warnefried  and  Marcelin,  who  "being  born  in  England  of  Frisick 
"  and  Saxon  race,"  were  able  "to  present  the  gospel  to  the  Pagan 
"Frisons  and  Saxons  in  lingua  Germanica" ;  and  Willebrod  of 
Northumberland  is  particularly  noticed  for  his  proficiency  in 
Frisick. 

"Angels  uten  Neersassen  was 

Van  Northumberlande  das 

Ons  tie  schreften  laten  horen 

Sinte  Willebrod  geboren 

En  te  prekten  zy  te  mael 

Goede  in  ti  Friese  tael." 

The  language  spoken  by  the  old  and  continental  Saxons,  in  the 
reign  of  Charlemagne,  was  nearly  English ;  but  it  soon  lost  its  purity 
by  the  admixture  of  the  Francic  dialect.  The  Frisick,  on  the 

"  hem  nae  'tghebruyck  van  onse  natie,  hare  rechterhant  ende  een  kusjen,  waer 
"  over  die  Coninck  in  zyn  ghemoedt  so  seer  verheuget  is,  dat  hy  haer  terstont  tot 
"  een  wijve  genomen  en  vercooren  heeft.  Heeft  die  gewoonte  van  kussen 
"  naermaels  in  Brittanien  plaetse  begrepen."  Chronijck  van  Frieslandt,  p.  43. 
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contrary,  continued  unadulterated  during  several  centuries;  and 
even  now,  as  the  boors  in  Friesland  sing  or  say — 

"Buwter,  breat  en  greene  tziese, 
Is  guth  Inglisch  en  guth  Friesch" 

Which,  duly  expounded,  means  that 

"  Butter,  bread  and  green  cheese, 
Is  good  English  and  good  Friese." 

Very  guth  Inglisch  indeed !  The  dialect,  however,  which  is  now 
called  Friesch,  is  a  corrupted  patois.  The  ancient  language,  in 
which  the  laws  and  charters  are  written,  is  no  longer  spoken ;  but 
the  Frisick  peasants  retain  the  original  pronunciation  of  the  Anglo- 
Saxon  Theta.  There  is  no  doubt  but  that  this  sound  was  once 
common  to  all  the  Gothic  dialects;  and  it  would  be  difficult  to 
ascertain  why  it  became  obscured  in  most  of  them.  In  East 
Friesland,  the  ancient  Frisick  has  been  banished  by  the  Nether 
Saxon ;  and  the  language  of  the  State  of  Friesland  proper,  of  which 
the  distich  we  have  quoted  is  a  specimen,  retains  only  the  vestiges 
or  corruptions  of  its  ancient  nomenclature.  The  codes  of  Brokmer- 
land  and  Hunsingr,  written  in  the  thirteenth  century,  are  the 
oldest  monuments  of  the  Frisick  tongue;  and  both  in  vocabulary 
and  in  grammar,  it  approaches  nearer  to  the  Anglo-Saxon,  than 
any  other  of  the  Teutonic  or  Scandinavian  dialects.  The  Norsk 
bears  a  close  resemblance  to  the  Anglo-Saxon  in  its  roots ;  yet  its 
grammatical  structure  differs  essentially.  Wiarda  has  translated 
some  passages  from  King  Ethelbert's  laws  into  Frisick,  with 
scarcely  any  other  change  except  a  modification  of  the  ortho- 
graphy. 

Gif  Jmman  ofaslseh)?  xx  scill.  gif  Jmman  naegl  of  weorde  jmi  scill. 
gebete.  gif  man  scytefinger  ofaslseh)?  viii  scill.  gebete.  gif  man 
middlefinger  ofaslsehj?  iv  scill.  gebete.  gif  man  goldfinger  ofaslsehj? 
vi  scill.  gebete.  gif  man  (?on  lytlan  finger  ofaslaehj?  xi  scill.  gebete. 

Mi  )>am  neglum  gehwylcum  scill. 

Mt  J?am  laerestan  wlite-wamme  iii  scill.  set  J?am  maran  vi  scill1. 

The  following  is  Wiarda' s  Frisick  translation. 

Gef  thuman  offeslayt  xx  scill.   Gef  thuman  negl  of  weorth  iii  scill.  ebete. 
Gef  man  scot  fingr  offeslayt  viii  scill.  ebete.   Gef  man  lange  fingr  offeslayt  iv 
scill.  ebete.    Gef  man  then  gold  fingr  offeslayt  vi  scill.  ebete. 
Gef  man  then  likta  fingr  offeslayt  xi  scill.  ebete. 
Fram  tham  neglum  hwelicum  scyl. 
Fram  tham  lerestan  wlite  wlemma  iii  scill.  and  fram  tham  maran  vi  scill. 
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But,  though  thus  closely  allied,  the  Frisick  and  Anglo-Saxon 
languages  are  not  to  be  identified.  The  former  may  perhaps  claim 
the  distinction  of  being  the  least  altered  branch  of  that  widely 
extended  language,  which  may  be  intelligibly  though  incorrectly 
designated  as  Belgic 1.  In  the  history  of  nations  and  of  languages, 
words  may  be  considered  as  tokens,  which  pass  according  to  their 
received,  not  their  real  value.  Whether  this  primitive  tongue  was 
or  was  not  the  dialect  of  the  Belgic  Britons  before  the  Saxon  con- 
quest, may  be  the  subject  of  fruitless  conjecture;  but  there  are 
reasons  for  supposing  that  it  was  spoken  in  England  concurrently 
with  the  Anglo-Saxon,  and  that  it  became  the  basis  of  the  modern 
English  language,  which  was  certainly  evolved  in  many  districts 
of  this  island  before  the  Anglo-Saxon  became  extinct  in  others.  In 
a  greater  or  lesser  degree,  it  entered  into  the  composition  of  the 
Jutish  or  Danish,  of  the  Flemish  and  of  the  Nether-Saxon — many 
of  which,  in  their  turns,  again  and  again  reacted  upon  each  other, 
whilst  new  compounds  resulted  from  the  amalgamation.  Claude 
Duret,  one  of  the  earliest  philologists  of  modern  Europe,  chose  an 
elegant  device,  which  is  engraved  in  the  title-page  of  his  Tresor 
des  Langues. 

It  is  the  fig-tree — 

"  . .  .such  as  at  this  day  to  Indians  known 
In  Malabar  or  Decan,  spreads  her  arms, 
Branching  so  broad  and  long,  that  in  the  ground 
The  bended  twigs  take  root,  and  daughters  grow 
About  the  mother  tree."2 

The  emblem  is  singularly  expressive  of  the  growth  of  languages. 
It  is  as  easy  to  point  out  the  general  affinity  of  each  class,  as  it  is 
difficult  to  define  their  mutual  relationship,  with  accuracy  and 
distinctness.  The  summit  of  each  new  stem  is  lost  in  the  f oh* age 
of  the  parent  branch,  and  the  base  is  rendered  inaccessible  by  the 
scions  which  again  spring  from  its  root. 

In  the  early  chronicles  of  Friesland,  we  meet  with  the  custom- 
ary procession  of  ideal  monarchs  and  heroes,  who  invariably  pace 
along  the  pages  of  the  monkish  writers;  but  no  facts  of  moment 
relating  to  Frisick  history  are  to  be  collected  earlier  than  the 
seventh  century.  The  country  did  not  escape  the  ravages  of  the 
Northmen,  by  whom  it  was  occasionally  subjected.  Radbod3,  who 
is  called  king  of  the  Frisons,  by  several  historians,  was  conquered 
by  Charlemagne  in  716.  The  story  of  his  indignant  rejection  of 
Christianity  is  well  known.  But  Radbod  was  a  Dane  and  a  tyrant, 
and  not  a  native  prince.  Godfreyd  of  Denmark  reconquered  the 
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country.  He  was  as  oppressive  as  his  predecessor, — and  the  Frisons 
were  again  delivered  by  the  might  of  the  orthodox  emperor.  These 
Danish  tyrants  were  so  abhorred  by  the  Frisons,  that  their  cruelty 
became  traditionary.  Popular  aversion  bestows  a  whimsical  de- 
formity on  its  objects.  Our  countryfolks  will  never  forget  bloody 
Queen  Mary  who  intended  to  make  all  the  English  women  give 
suck  to  puppy  dogs.  And  as  strange  stories  were  current  respecting 
the  severity  of  the  Danish  kings.  The  yoke  of  these  oppressive  and 
insatiate  robbers  was  galling  to  the  Frisons ;  and  Charlemagne  was 
considered  as  the  deliverer  of  the  nation.  Thus  he  is  praised  as  the 
"  beloved  Charles,"  in  the  fragment  of  a  very  ancient  popular 
ballad  which  has  been  incorporated  in  the  prefaces  to  the  Frisick 
Codes. 

..."  thi  minnera 

Karl,  hi  was  minnera 

And  hi  was  betera; 

Hi  stifte  and  sterde 

Triwa  and  werde." 

"  The  beloved  Charles ;  he  was  beloved,  and  he  was  the  bettermost ; 
"  he  ruled  and  steered  (with)  truth  and  faith."  Charlemagne 
governed  his  half -subdued  subjects  with  a  wise  and  considerate 
policy,  when  religious  zeal  did  not  exasperate  him.  The  conquered 
were  left  in  possession  of  their  laws ;  and  he  established  himself  by 
asserting  his  supremacy  rather  than  his  dominion. 

The  Frankish  emperors  delegated  their  authority  to  a  governor 
who  first  bore  the  title  of  a  duke,  afterwards  of  a  count.  Wiarda 
calls  him  quaintly,  yet  appropriately,  by  the  name  of  the  Stadt- 
holder.  This  government  was  not  incompatible  with  the  rights  and 
freedom  of  the  people.  We  may  judge  that  the  authority  of  the 
counts  of  Friesland  was  more  restricted  than  in  the  other  provinces 
of  the  empire;  for  no  one  of  these  delegated  rulers  was  able  to- 
render  the  government  of  the  entire  country  hereditary  in  his 
posterity.  The  Frisick  territory,  under  the  Carlo vingians,  extended 
from  the  mouth  of  the  Meuse  to  the  Weser.  The  Flye,  the  present 
Zuyder  Zee,  divided  the  eastern  Frieslanders  from  the  west  Fries- 
landers.  The  latter,  however,  appear  to  have  been  governed  rather 
in  federation  than  in  union  with  their  eastern  brethren.  Towards 
the  fall  of  the  Frankish  monarchy,  the  country  was  divided.  Dirk, 
the  first  count  of  Holland,  became  master  of  the  greater  part  of  the 
western  territory  (now  constituting  Holland),  in  the  year  922.  A 
small  portion  between  the  Alkmaar  and  the  Flye  retained  its 
liberty,  and  the  name  of  West  Friesland,  which  it  yet  preserves,. 
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though  incorporated  with  Holland.  Dirk's  dominions  were  long 
known  by  the  name  of  Frisia  Hereditaria ;  whilst  the  rest  of  the 
country  was  honourably  distinguished  as  Frisia  Libera.  It  com- 
prehends the  modern  provinces  of  Friesland  Proper  and  Groningen, 
and  the  principality  of  East  Friesland. 

Liberty  may  be  entitled  a  mountain-nymph  by  the  poet,  but 
never  did  she  find  a  surer  domicile  than  amidst  the  fens  of  the 
Netherlands.  Nature  has  treated  man  more  kindly  than  the 
philosophers ;  they  would  regulate  his  capacity  for  freedom  accord- 
ing to  the  elevation  of  the  mercury  in  the  weather-glass ;  but  she 
teaches  him  to  defy  their  rules,  and  to  laugh  at  their  speculations. 
Free  Friesland  was  worthy  of  the  name.  The  common  greeting  of 
the  people  was  neither  simple  wassail,  nor  peace  be  with  you ;  but 
they  saluted  one  another  with  "health,  thou  noble  freeman."  In 
the  12th  century,  they  no  longer  feared  the  sword  of  the  emperor, 
nor  did  they  very  much  respect  his  sceptre.  The  slight  authority 
which  the  head  of  the  Holy  Roman  empire  retained  in  a  few  dis- 
tricts, was  only  acknowledged  in  theory.  Military  tenures  did  riot 
exist,  nor  were  they  ever  introduced  into  the  country;  and  the 
priesthood  had  no  temporal  authority.  The  independence  and  self- 
rule  of  the  Frieslanders  was  so  striking,  when  compared  to  the  rest 
of  Europe,  that  it  was  forced  upon  the  notice  of  old  Bartholomew, 
though  the  writers  of  the  middle  ages  seldom  advert  to  constitu- 
tional polity.  Bartholomew1  whom  we  quote  in  the  venerable 
language  of  his  translator  Trevisa,  is  emphatic  in  his  description 
of  Frisia.  "The  men,"  says  he,  "ben  hye  of  bodye,  stronge  of 
"  vertu,  sterne  and  fiers  of  herte,  and  swyft  and  quiver  of  body. 
"  They  ben  free,  and  notsubjecte  to  lordship  of  other  nations;  and 
"  they  put  them  in  perill  of  dethe  by  cause  of  freedom.  And  they 
"  hadde  lever  dye  than  be  under  the  yocke  of  thraldome.  There- 
"  fore  they  forsake  dygnyte  of  knyghthoode,  and  suffre  none  to 
"  ryse  and  to  be  greater  among  them  under  the  tytle  of  knyght- 
"  hode,  but  they  ben  subject  to  judges  that  they  chese  of  themselfe 
"  from  yere  to  yere,  whiche  rule  the  comynte  among  them." 

Free  Friesland  was  divided  into  seven  "Sea-lands,"  or  pro- 
vinces, obviously  so  called,  because  they  were  all  bounded  by  the 
sea;  and  the  Sea-lands  were  subdivided  into  several  smaller  dis- 
tricts, or  shires,  which,  in  respect  to  the  management  of  their 
internal  affairs,  were  wholly  independent  of  each  other.  In  each  of 
these  districts,  the  powers  of  legislation  and  of  judicature  were 
vested  in  the  Ghemena-mente,  or  Meene-mente ;  in  the  commonalty 
or  in  the  land-owners  assembled  in  the  Liodthing,  a  meeting  strictly 
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corresponding  to  the  Saxon  Folkmoot.  The  Liodthing  met  at 
stated  times  as  a  matter  of  course;  but  when  the  Commons  were 
summoned  for  any  particular  ptirpose,  the  Assembly  took  the  name 
of  the  Bod-thing  (from  Beda,  A.-S.  beoSan — Engl.  to  bid).  The 
Bodthing  was  called  for  the  purpose  of  passing  judgment  in  cases 
of  urgent  necessity.  Under  the  Imperial  Government,  the  court  of 
each  district,  or  shire,  held  a  Bodthing  every  fourth  year,  in  the 
nature  of  an  assembly  of  provincial  estates.  And  the  same  name 
was  also  anciently  applied  to  the  general  assembly  of  the  repre- 
sentatives of  the  Frisons,  when  summoned  by  the  emperors. 

Land,  contrary  perhaps  to  what  might  have  been  expected, 
was  held  freely  and  allodially,  and  feudal  tenures  and  vassalage 
were  wholly  unknown;  for  the  territorial  jurisdictions,  which  we 
shall  notice  below,  have  no  proper  analogy  to  feudality.  The  laws 
distinguish  between  land  acquired  by  purchase,  or  by  deed,  called 
cap-land  and  bok-land  \  the  latter  apparently  corresponding  with 
the  Anglo-Saxon  tenure.  Whether  held  by  inheritance  or  by  pur- 
chase, the  right  of  the  owner  appears  to  have  been  equally  secure ; 
but  if  a  title  was  contested,  the  proofs  of  ownership  were  adapted 
to  the  nature  of  the  land.  An  heir  could  not  be  compelled  to  wage 
battle  for  his  inheritance  in  any  case ;  and  he  defended  his  right  by 
the  oaths  of  twelve  men.  Cap-land  or  bok-land  was  held  by  the 
oaths  of  seven  recognitors;  though  sometimes  exposed  to  a  more 
hazardous  ordeal.  Trial  by  battle  was  not  excluded  by  the  law; 
and  the  possessor  might  therefore  be  compelled  to  meet  the  de- 
mandant in  the  field.  A  custom  prevailed  amongst  the  Prisons, 
somewhat  analogous  to  Borough  English1;  land  was  partible,  but 
the  younger  son  was  preferred,  by  taking  the  head  tenement,  and 
the  chief  portion  of  the  patrimony ;  and  if  territorial  authority  was 
annexed  to  it,  the  rights  of  jurisdiction  passed  undivided  to  the 
youngest  son.  Thus,  in  1358,  Kampo,  the  youngest  son  of  the 
noble  Wiard  Abdena,  succeeded  to  the  lordship  of  Aurich,  to  the 
exclusion  of  his  elder  brother.  This  custom  of  preferring  the 
younger  son  exists  also  in  some  English  manors.  All  the  lands  in  a 
district,  called  the  Theel-landa,  lying  in  the  bailliwick  of  Norden 
and  Bertum,  are  held  by  a  very  extraordinary  tenure — we  speak 
in  the  present  tense,  for  the  customs  of  the  Theel-land  were  sub- 
sisting in  the  year  1805;  and  we  do  not  suppose  that  they  have 
since  become  obsolete.  The  Agrarian  law,  elsewhere  a  phantom, 
either  lovely  or  terrific,  according  to  the  imagination  of  the  spec- 
tator, is  here  fully  realised.  The  land  is  considered  as  being  divided 
a  From  the  Frisick,  teelan  or  tilan,  A.S. — Eng.  to  till. 
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into  portions,  or  Theels,  each  containing  a  stated  quantity;  the 
owners  are  called  Theel-men,  or  Theel-boors;  but  no  Theel-boor 
can  hold  more  than  one  theel  in  severalty.  The  undivided,  or 
common  land,  comprising  the  theels  not  held  by  individuals,  be- 
longs to  all  the  inhabitants  of  the  Theel-land,  and  is  cultivated,  or 
farmed  out,  on  their  joint  account.  The  Theel-boor  cannot  sell  his. 
hereditary  theel,  or  alienate  it  in  any  way,  even  to  his  nearest 
relations.  On  his  death,  it  descends  to  his  youngest  son.  If  there 
are  no  sons,  it  descends  to  the  youngest  daughter,  under  the  re- 
strictions after  mentioned ;  and,  in  default  of  issue,  it  reverts  to  the 
commonalty.  But  elder  sons  are  not  left  destitute.  When  they  are 
old  enough  to  keep  house,  a  theel  is  assigned  to  each  of  them  (be 
they  ever  so  many)  out  of  the  common  lands,  to  be  held  to  them 
and  their  issue,  according  to  the  customary  tenure.  If  a  woman 
who  has  inherited  a  theel,  becomes  the  wife  of  a  Theel-boor  who 
is  already  in  possession  of  a  theel,  then  her  land  reverts  to  the 
commonalty,  as  in  case  of  death  without  issue.  All  lawsuits  and 
disputes  are  decided  in  the  Folkmoot  which  is  held  once  in  each 
year,  and  no  appeal  is  allowed  from  its  decision. 

Faithful  to  the  customs  of  their  Scythian  forefathers,  the 
Teutons  and  Scandinavians  did  not  willingly  abandon  the  principle 
which  secured  the  equal  enjoyment  of  the  gifts  of  nature  to  every 
individual  in  the  tribe  or  sept. 

"  Campestres  melius  Scythse, 

Quorum  plaustra  vagas  rite  trahunt  domos, 
Vivunt  et  rigid!  Getae, 

Immetata  quibus  jugera  liberas 
Fruges  et  Cererem  ferunt; 

Nee  cultura  placet  longior  annua 
Defunctumque  laboribus 

^Equali  recreat  sorte  vicarius." 1 

The  Gothic  nations,  emigrating  from  their  native  wilds,  spoiled 
those  who  had  been  enriched  and  enervated  with  the  treasures  of 
Asia ;  yet  after  the  frame  of  society  had  been  created  again  out  of 
new  and  heterogeneous  elements,  the  community  of  land  was  still 
cherished  and  retained  by  them.  Poets,  however,  are  not  the  most 
accurate  teachers  of  rural  economy.  It  is  now  well  ascertained, 
that  metes  and  bounds  promote  the  welfare  of  the  husbandman; 
and  we  never  regret  to  witness  the  creation  of  the  hedges  and 
ditches,  which,  by  authority  of  Parliament,  invade  the  "open  and 
"  unenclosed  common  fields,"  derived  from  Scythian  polity.  Yet 
if  Horace  were  to  return  from  Elysium,  he  might  even  now  be 
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rejoiced  by  beholding  the  vestiges  of  the  free  harvests  of  the 
Scythians  and  the  Getse;  and  Tacitus a  might  almost  be  quoted  at 
Westminster  Hall,  when  an  action  is  brought  for  a  shifting  or 
changeable  acre  in  an  English  common  field.  We  can  still  trace  the 
steps  by  which  the  boundless  liberty  of  the  nomadic  races  was 
partially  restrained  into  conformity  with  the  wants  of  incipient 
civilization.  They  broke  and  ploughed  the  ground;  the  crop  be- 
came as  valuable  as  the  pasture ;  they  needed  bread  corn,  and  were 
no  longer  contented  with  milk  and  the  flesh  of  the  slaughtered 
animal;  agriculture  advanced,  but  they  did  not  cease  to  be  shep- 
herds and  herdsmen ;  and  the  territory  over  which  they  were  spread 
continued  to  be  the  property  of  the  community.  Hence  arose  the 
system  of  annual  allotments  of  land,  which  were  sown  in  several ty, 
but  grazed  promiscuously  after  the  reaping  of  the  harvest b.  This 
is  the  "special  manner  of  common,"  which  in  Norfolk  is  called 
"Shacke"  or  "Shock."  And  the  report  of  the  decision  of  "Sir 
"Miles  Corbet's  case,"  pronounced  by  the  Court  of  King's  Bench, 
"Hilt.  27,  Eliz."  affords  a  clear  commentary  on  the  primitive 
agriculture  of  the  Teutons.  In  Normandy,  all  unenclosed  arable 
and  pasture  lands  were  subject,  by  the  custom  of  the  country,  to 
the  same  "special  manner  of  common";  and  the  season  when  the 
Normans  fed  and  grazed  promiscue,  was  called  the  Bannon c.  By 
this  system  of  alternate  cultivation  and  pasturage,  the  generous 
freedom  of  patriarchal  simplicity  was  in  some  measure  combined 
with  the  churlish  meum  et  tuum  of  the  Iron  Age.  And  the  tenures 
of  the  tillers  of  the  Theel-land  were  gradually  framed  to  answer  the 
same  end. 

The  liberties  of  the  Frisick  people  were  watched  with  great 

*  Agri  pro  numero  cultorum  ab  universis  per  vices  occupantur  quos  mox  inter 
se  secundum  dignitatem  partiantur;  facilitatem  partiendi  camporum  spatia 
prestant.  Arva  per  annos  mutant,  et  superest  ager.  Tacitus,  de  Mor.  Ger.  cxxvi. 

b  In  the  county  of  Norfolk,  there  is  a  special  manner  of  common,  called  Shacke, 
which  is  to  be  taken  on  arable  land  after  harvest,  until  the  land  be  sowed  again. 
And  that  began  in  ancient  times  in  this  manner.  The  fields  of  arable  land  in  this 
county  do  consist  of  the  lands  of  divers  several  persons  lying  intermixed  in  many 
several  small  parcels,  so  that  it  is  not  possible  for  any  one  of  them,  without  trespass 
to  others,  that  they  can  feed  their  cattle  on  their  own  land;  and  therefore  every  one 
doth  put  their  cattle  to  feed  promiscut  in  the  open  field.  These  words,  to  have 
Shacke,  is  as  much  as  to  say,  to  go  at  liberty,  or  at  large.  2  Rep.  5. 

c  Coutumes  de  Normandie1,  c.  vm.  Paswage2  has  the  following  note.  "Le  mot 
"  banon  est  pris  pour  le  temps  auquel  les  terres  ne  sont  ni  cultivees  ni  ensemencees, 
"  et  qu'elles  sont  libres  a  quiconque  y  veut  mener  ses  bestiaux  sans  la  permission 
"  du  proprietaire,  ce  qui  s'entend  des  celles  qui  ne  sont  point  closes  de  hayes  ou 
"  de  fosses,  lesquelles  sont  def endues  en  tout  temps." 


Ancient  Laws  and  Constitutions  of  the  Frisons     319 

jealousy.  Thus  it  was  the  law  of  Brokmerland,  that  no  man  might 
build  towers  or  strong  walls,  or  live  in  a  house  higher  than  twelve 
feet  beneath  the  roof ;  and  all  buildings  of  stone,  save  convents  and 
the  "houses  of  God,"  were  utterly  forbidden.  Brokmerland  was 
divided  into  four  Quarters.  Rustringia  and  Hunsingoe  were  also 
divided  in  the  same  manner.  This  we  learn  from  their  custumals ; 
and  we  may  conclude,  that  a  similar  organization  prevailed  in 
every  shire  or  district  of  sufficient  extent.  The  Meene-mente,  or 
landowners  of  every  hamlet,  chose  their  own  Redieva,  or  Reeve, 
whose  authority  was  confined  to  the  little  district  which  elected 
him.  The  landholders  of  all  the  hamlets  contained  in  each  farding- 
dela,  or  Quarter,  assembled,  or  resolved  themselves  in  a  quarter 
Liodthing,  where  they  elected  a  Capital  Redieva,  the  chief  judicial 
officer  of  the  quarter,  who  held  his  office  during  a  year,  and  who 
was  also  the  representative,  or  deputy  of  the  Meene-mente,  in  the 
General  Council  or  Parliament  of  Friesland.  These  Capital  Reeves 
decided  smaller  matters  of  their  own  authority — subject,  however, 
to  an  appeal  to  the  Smela  Warf,  or  Sessions,  or  full  bench  of  the 
Reeves  of  the  shire ;  and  from  this  Court  a  second  appeal  could  be 
had  to  the  Meene-mente  assembled  in  the  Liodthing  or  Bodthing. 
In  Hunsingoe,  the  elective  franchise  is  apparently  given  to  "every 
"  man"  of  the  Karspel;  an  indefinite  description  which  must  be 
restricted  by  analogy.  It  is  singular,  however,  that  the  farming 
labourers,  who  had  not  a  landed  qualification,  were  distinctly 
authorized  to  vote  in  the  election  of  a  parish  priest.  And  in  Wester- 
wold,  on  the  contrary,  only  the  wisest  man  from  each  household 
was  to  attend  the  Folkmoot.  The  Meene-mente  of  the  four  Quar- 
ters resolved  themselves  twice  a  year  into  a  General  Assembly  or 
Folkmoot  of  Brokmerland,  where  any  disputes  between  the 
Quarters  were  decided,  and  where  laws  were  enacted  which  were 
binding  throughout  the  shire. 

The  government  of  a  Frisick  shire  thus  proceeded  by  a  triple 
gradation  of  democracies,  each  of  which  possessed  its  own  judicial 
and  executive  officers,  who  also  represented  the  Meene-mente,  or 
landholders,  from  whom  their  authority  emanated,  in  the  supreme 
council  of  the  nation.  The  Redieva  swore  before  all  the  people, 
that  he  would  give  help  without  fee  or  reward,  unto  the  poor  like 
as  unto  the  rich,  unto  his  enemy  like  as  unto  his  friend.  This 
Redieva  was  sometimes  called  the  Grietman,  but  anciently  and 
generally  he  was  known  by  the  name  of  the  Asega.  The  Latin 
writers  translate  this  title  by  Judex,  or  Consul ;  and  under  all  those 
names  he  appears  as  the  representative  of  his  Meene-mente  at  the 


320      Ancient  Laws  and  Constitutions  of  the  Prisons 

Parliament  of  Upstallsboom.  The  free  choice  of  this  officer  by  the 
people  was  therefore  their  most  important  constitutional  privilege ; 
and  thus  it  is  ensured  to  them  by  their  ancient  bill  of  rights  which 
is  said  to  have  been  confirmed  by  Charlemagne; — a  document 
which,  if  not  authentic  according  to  the  letter,  is  certainly  so 
according  to  the  spirit,  and,  at  all  events,  of  high  antiquity.  Whilst 
the  imperial  authority  was  acknowledged,  the  Asega  took  his  oath 
of  office  before  the  emperor.  "Ille  Asega  non  debet  quemquam 
"  judicare,  nisi  plebs  eligerit  ipsum,  et  ipse  coram  Imperatore 
"  Romano  juraverit;  tune  tenetur  scire  omnia  jura  que  sunt  Kesta 
"  et  Londruich,  id  est  petitioner  et  edicta."  In  the  same  manner 
they  elected  the  Aldirmon^  who  was  an  executive  officer  nearly 
corresponding  to  our  sheriff — the  Talemon  who  acted  as  attorney 
general  of  the  people — the  Eedswara,  or  inquest  man — and  the 
Keddar,  Banner e  or  Frona,  the  summoner,  crier  or  beadle. 

We  have  before  noticed,  that  laws  of  each  district  were  enacted 
by  the  people  assembled  in  the  Liodthing.  They  chose  to  claim 
this  privilege  as  the  ancient  concession  of  Charlemagne,  according 
to  their  metrical  law. 

"  Tha  wi  Fresa  Kerstena  wrdon 
Tha  urjef  us  thi  Kinig  Karl 
Sa  hwersa  alle  lioda  enne  Kere  kere, 
That  hi  stede  and  stalle  were 
Bi  londes  leggore 
And  bi  lioda  libbande." 

"  When  we  Frisons  became  Christians,  then  the  King  Charles 
'*  granted  to  us,  when  as  all  the  folk  chuse  a  law  that  it  shall 
"  remain  steady  and  still,  as  long  as  the  land  shall  lye  and  people 
"  shaU  live." 

In  the  custumals  of  the  early  part  of  the  13th  century,  the 
enactments  proceed  wholly  from  the  Meene-mente  or  commonalty. 
Thus,  in  the  statutes  of  Humsterland,  "Haec  sunt  statuta  terre 
"  Hummerke,  que  statuta  universitas  voluit."  The  expression 
universitas  deserves  attention,  because  it  is  applied  in  like  manner 
in  English  records  to  the  commonalty,  both  of  the  English  counties, 
and  of  the  entire  kingdom  assembled  in  parliament.  The  statutes 
of  Langewold  begin  with  the  same  declarations — "Post  annum 
"  gratie  M.cc.vn  statuta  sunt  haec  jura  ab  omnibus  Laicis  in 
"  Langewolda  morantibus."  And  in  the  custumal  of  Hunsingoe, 
the  laws  are  declared  to  have  been  chosen  by  the  people  "Thit 
"  hebbat  thaliude  keren." 

There  was  also  an  Aldirmon  of  the  Dikes. 
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An  assembly  of  unlettered  husbandmen  would  find  it  difficult 
to  settle  the  form  of  a  new  law,  or  to  revise  the  text  of  an  ancient 
custom.  This  task,  therefore,  was  usually  entrusted  to  a  special 
committee.  Thus  the  men  of  Brokmerland  named  their  Keremen, 
who,  after  due  consideration,  proposed  the  law  to  the  people  by 
whom  it  was  adopted.  "This  hath  been  chosen  by  the  Keremen, 
"  and  it  pleased  all  the  people."  In  the  new  statutes  of  Hunsingoe, 
the  laws  are  said  to  have  been  "chosen  by  the  abbots  (i.e.  priests) 
"  and  the  wisest  of  Hunsingenaland."  But  their  propositions  did 
not  become  laws,  till  they  were  accepted  by  the  rest  of  the  Meene- 
mente,  or  commonalty.  This  practice  was  universal  amongst  the 
Teutonic  nations,  whose  laws,  sometimes  apparently  proceeding 
only  from  the  members  of  such  committees,  under  the  names  of 
Sapientes,  Optimates,  Witan,  and  other  equivalent  denominations, 
received  in  fact  their  validity  from  the  assent,  either  expressed  or 
implied,  of  the  body  of  the  people. 

In  the  14th  century,  we  find  the  two  estates  of  the  clergy  and 
the  nobility  noticed,  for  the  first  time,  in  the  style  of  the  legislative 
assemblies.  The  Hovetlinge,  or  territorial  nobility,  are  mentioned 
in  the  statutes  of  Emsiga,  enacted  in  1312.  And  in  1446,  "the 
"  parsons,  and  curates"  appear  by  the  side  of  the  "judges,  con- 
"  suls  and  commonalty  of  the  land  of  the  Hunsingoe."  The  Liod- 
thing,  however,  was  not  the  less  democratic.  It  was  exactly  like 
an  ancient  county  court  where  all  the  suitors  were  of  equal  weight ; 
or  a  modern  English  county  meeting  in  which  the  nobility  and 
clergy,  though  mentioned  by  name,  are  distinguished  purely  by 
courtesy  and  respect,  and  without  possessing  any  superiority  in 
rights  over  the  lay  or  untitled  freeholder.  The  Hovetlinge  and  the 
clergy  appeared  in  the  Liodthing,  solely  in  their  character  of  land- 
holders, or  members  of  the  Meene-mente,  and  on  a  perfect  equality 
with  the  rest  of  the  unlettered  or  unprivileged  Meene-mente a. 

The  priest,  it  is  said,  in  the  laws  of  Brokmerland,  "must  not 
"  meddle  with  worldly  affairs,  for  he  is  consecrated  unto  his  own 
"  office;"  a  wise  maxim,  and  singular  in  an  age  of  priestcraft.  But 
the  parish  priests  were  elected  by  the  Meene-mente,  like  the 
secular  judges.  As  a  body,  the  clergy  had  no  authority,  except  a 
very  limited  ecclesiastical  jurisdiction  which  was  strictly  defined. 
The  Church  was  curbed  in  every  mode.  The  Frisons  paid  no  tithes 

a  "Si  quidem  nobiles,  et  liberi  plebei,  dummodo  praedia  possiderent,  aequabili 
"  jure  rempublicam  et  libertatem  tutabantur,  non  alio  quam  popularis  communi- 
"  tatis  titulo,  id  est  Gemene  gemeente.  Siccama  ad  LI.  Fr.,  p.  69."  Wiarda  differs 
from  Siccama  in  opinion,  but  without  reason. 

p.  ix.  21 
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to  the  parson,  and  the  parson  paid  no  first  fruits  or  tenths  to  the 
pope  of  Rome.  Over  part  of  the  country  the  archbishop  of 
Bremen  exercised  a  diocesan  jurisdiction;  the  remainder  was 
within  the  bishoprics  of  Utrecht  and  Munster.  But  these  powerful 
prelates  were  compelled  to  respect  the  privileges  of  freemen.  It 
was  the  boast  of  Abbot  Emo,  their  chronicler,  that  the  bishop 
could  not  take  a  chicken  against  their  will.  "In  tanta  libertate  in 
"  Fristia  constituti  sumus  quod  nee  pullum  gallinae  per  suos  potuit 
"episcopus  capere."  Like  the  Greeks,  the  Frisons  called  their 
priests  by  the  name  of  papas;  and  they  were  papas  in  a  lawful 
way.  ^Eneus  Sylvius,  afterwards  Pope  Pius  V.,  and  Abbot  Emor 
both  state,  that  all  the  parish  priests  of  Friesland  were  married, 
because  the  Frisons  did  not  like  to  trust  a  lusty  celibate  priest  in 
their  villages.  The  pope  states  the  fact  and  the  reason  with  his- 
torical calmness;  the  abbot  inveighs  against  the  abuse.  Friesland 
retained  its  married  priesthood  during  many  centuries.  We  appre- 
hend that  this  custom,  as  well  as  the  name  given  to  the  priests, 
may  be  considered  as  indicating  an  early  connexion  with  the 
Eastern  Church. 

In  the  Lex  Frisonum,  we  find  the  usual  distinctions  of  Nobilis, 
Liber  and  Litus.  The  rank  of  the  Teutonic  litus  has  been  much 
discussed ;  he  appears  to  have  been  a  villein,  owing  many  services 
to  his  landlord,  but  above  the  class  of  slaves.  If  a  free  Frison  killed 
a  noble  Frison,  he  paid  eighty  shillings  for  his  weregild — fifty -three 
shillings  and  a  penny  was  the  price  of  the  head  of  an  equal.  If  a 
Litus  had  fallen,  his  lord  received  twenty-seven  shillings  bating  a 
penny,  whilst  the  relations  of  the  deceased  were  to  be  contented  with 
eight  shillings,  all  but  two-thirds  of  a  penny.  This  was  law  in  the 
Carlovingian  era ;  but,  in  the  Frisick  custumals  of  the  thirteenth 
century,  the  weregilds  are  regulated  according  to  the  injury  in- 
flicted, not  by  the  rank  of  the  sufferer.  The  odious  privileges  which 
separated  the  classes  were  obliterated,  and  all  were  equally  re- 
spected and  equally  protected  against  violence.  Yet  as  inequality 
is  a  constant  law  of  nature,  the  nobility  were  distinguished  from 
the  plebeians.  This  nobility  was  territorial ;  and  the  privileges  of  the 
nobles  were  annexed  to  their  property,  that  is  to  say,  to  their  land. 
The  Hovetlinge  or  Haudlinge,  Capitanei  or  headmen,  for  it  was  thus 
the  nobility  were  called,  were  the  superior  owners  or  landlords  of 
extensive  domains  which  were  held  by  tenants  who  had  a  heritable 
interest  in  the  land,  subject  to  the  performance  of  predial  services, 
and  the  payment  of  rents  in  kind ;  and  they  were  hereditary  judges 
over  their  hereditary  tenantry.  The  Hovetlinge,  in  some  districts, 
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were  owners  of  towns  and  castles  in  their  own  right.  In  others,  the 
people  elected  a  Hovetlinge  as  commander  of  a  garrison ;  and  they 
placed  him  in  the  castle,  and  removed  him  at  their  will,  but  the 
privileges  of  the  Hovetlinge  were  not  equal  in  all  the  districts.  The 
men  of  Brokmerland  passed  the  law  which  forbade  the  erection  of 
strongholds,  lest  their  Hovetlinge  should  entrench  themselves  too 
securely.  Neither,  as  Bartholomew  says,  did  they  suffer  any  one 
to  rise,  and  to  be  greater  among  them,  under  title  of  knighthood. 
The  free  Frisons  did  not  grudge  to  the  nobility  the  full  enjoyment 
of  their  legal  rights;  but  they  were  jealous,  and  with  reason,  of  the 
haughty  spirit  of  chivalry.  The  famous  Occo  Then  Brocke,  one  of 
the  mightiest  Frisick  nobles,  had  received  the  accolade  from  Joan 
of  Naples.  His  belt  and  golden  spurs  were  considered  by  the 
Frisons  as  ignominious  tokens  of  his  degeneracy  from  Frisick 
freedom.  The  enmity  which  his  rank  excited  was  both  bitter  and 
universal;  and  Folkmar  Allenaa,  his  nephew,  did  not  hesitate  to 
adopt  the  common  sentiment,  and  to  stain  his  sword  with  the 
blood  of  his  ambitious  relation.  In  the  14th  century,  the  Hovet- 
linge gradually  acquired  greater  power,  and  thus  became  here- 
ditary rulers  of  entire  districts  or  shires ;  their  authority  generally 
proceeding,  in  the  first  instance,  from  the  choice  of  the  Meene- 
mente,  who  nominated  them  as  their  stadtholders  or  commanders ; 
till  at  length  the  country  was  distracted  by  their  factions,  and 
ultimately  reduced  to  an  hereditary  sovereignty. 

We  have  seen  that  the  government  of  each  district  was  vested 
in  the  Meene-mente,  except  in  matters  of  minor  importance,  which 
were  decided  by  the  elected  judges,  as  a  permanent  and  standing 
body;  but  the  entire  commonwealth  was  governed  by  its  same 

a  In  consequence  of  the  fondness  of  the  Frisons  for  their  ancient  customs,  they 
refused  to  adopt  territorial  surnames  which  elsewhere  were  inseparably  allotted 
to  nobility.  Exceptions  are  only  found  in  the  names  of  a  very  few  powerful  and 
ambitious  chiefs  like  Occo  Then  Brocke.  The  Frisick  surnames  were  patronymics, 
formed  by  adding  the  terminations,  a,  or  raa,  or  sna,  to  the  parent  name.  Thus 
Wiard  became  Wiarda;  Uke,  Ukena;  and  Keno,  Kenesna.  Some  of  their  names 
have  an  English  aspect;  such  as  Howerda,  Manninga  and  Allena.  Many  of  the 
Christian  names,  however,  have  a  harsh  Scythian  sound.  We  may  notice  Arp, 
Aut,  Ayke,  Baf  e,  Bolke,  Benne.  This  circumstance  is  not  so  trifling  as  it  may  seem ; 
for  very  few  baptismal  names  were  in  common  use  in  the  middle  ages,  except  those 
which  had  been  borne  by  Christian  saints,  and  the  employment  of  these  ugly 
heathen  sounds,  which  certainly  never  found  a  place  in  the  Calendar,  indicates  a 
corresponding  diversity  of  habits.  The  most  sensible  names  which  Wiarda  has 
given  in  his  list  are  Beefe  and  Ale,  both  of  which  were  common  Christian  names 
in  Friesland;  though  the  learned  author  does  not  appear  to  recollect  their 
significance. 

21—2 
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elected  legislators,  when  assembled  in  a  parliament  from  which 
there  was  no  appeal.  "This  is  the  first  chosen  law  of  all  the 
"  Frisons.". .  ."We  come  together  once  a  year  at  Upstallsboom, 
"  on  Tuesday  in  the  Whitsun  week,  in  order  that  we  may  then 
"  and  there  areed  the  laws  which  the  Frison  is  to  hold.  And  if 
"  any  man  knoweth  how  to  amend  a  law,  then  that  we  may  set  the 
"  lighter  law,  and  hold  to  the  better  law."  The  season  of  the 
session  is  not  without  a  mystery.  Putting  aside  the  example  of  the 
good  king  Arthur,  who,  as  is  well  known  to  all  romance  readers, 
invariably  held  his  Round  Table  at  merry  Carlisle  in  the  Whitsun 
week — that  was  the  time  when  the  English  parliaments  usually 
met  in  days  of  yore,  in  an  age  of  simple  devotion,  when  they  trusted 
that  at  such  a  holy  tide  their  proceedings  would  be  sanctified  by  the 
sevenfold  gifts  of  the  spirit  of  wisdom,  truth  and  charity a. 

Upstallsboom  was  the  Malberg,  or  Hill  of  Pleas  of  the  Frisons. 
A  rising  ground  near  Aurich,  planted  with  oak  trees,  was  the  spot 
where  the  States  assembled  from  time  immemorial.  The  Meene- 
mente,  or  commonalty,  were  represented  by  their  elected  Redievas, 
Asegas  or  Grietmen,  whom  the  Latin  historians  and  records  term 
"Consules  terrae,  or  Jurati,"  and  who,  annually  chosen  as  the 
executive  authorities  of  their  own  immediate  districts,  became, 
when  assembled,  the  depositaries  of  the  power  of  the  entire  com- 
monwealth. When  the  parliament  of  Upstallsboom  is  mentioned 
by  contemporary  writers  of  the  thirteenth  and  fourteenth  cen- 
turies, and  in  the  records  and  charters  of  that  period,  the  nobles 
or  Hovetlinge  are  not  named  as  a  constituent  part  of  the  assembly. 
It  may  be  conjectured,  however,  that  they  were  not  excluded. 
A  rigid  adherence  to  principle  constitutes  a  meritorius  peculiarity 
of  the  Frisick  laws.  It  would  not  have  been  discordant  to  their 
spirit,  if  the  hereditary  judges  had  been  entitled  to  a  voice  as  well 
as  the  elected  judges.  But  there  is  no  proof  of  the  fact.  Wiarda 
assumes  that  the  Hovetlinge  formed  one  of  the  estates  of  Up- 
stallsboom, but  he  fails  completely  in  proving  his  opinion;  for, 
strangely  enough,  the  quotations  which  he  adduces  relate  only  to 
the  district  assemblies  or  folkmoots,  in  which  the  nobility  were 
included  in  the  democracy,  and  his  assertion  that  they  voted  as  a 
distinct  estate  is  still  more  destitute  of  foundation.  In  the 
fourteenth  century,  the  clergy  appear  for  the  first  time.  Having 

a  The  mass  of  the  Holy  Ghost  was  always  celebrated  in  the  presence  of  the 
counsellors  of  the  French  parliaments,  on  the  first  day  of  the  sitting.  Louis  XVI. 
desired  that  the  same  service  might  be  celebrated  at  the  opening  of  the  proceedings 
in  the  Champ  de  Mars. 
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been  chosen  by  the  people,  the  priests  may  be  considered  as  repre- 
sentatives, though  not  specially  delegated  for  the  year. 

The  districts  or  shires  of  Friesland,  being  about  twenty  in 
number,  were  considered  as  composing  the  seven  "  Sea-lands." 
In  some  measure  each  "Sea-land"  had  the  character  of  a  separate 
State.  The  ancient  constitution  of  Friesland  is  comprised  of  seven 
articles.  The  second  provides — "If  any  one  of  the  seven  Sea-lands 
"  is  attacked,  either  by  the  Southern  Saxons,  or  by  the  Northmen, 
"  then  shall  the  six  come  unto  the  help  of  the  seventh,  so  that  they 
"  may  all  do  well  alike."  But  the  protection  afforded  by  the 
Commonwealth  to  each  of  its  members  was  to  be  returned  by 
their  contributing  to  the  common  tranquillity.  "If  any  one  of  the 
"  seven  Sea-lands  becomes  unbuxome,  then  shall  the  six  rule  the 
"  seventh,  so  as  that  all  may  fare  rightly."  We  have  no  account 
of  the  general  government  of  each  Sea-land ;  therefore  we  are  not 
certain  that  the  elected  judges  of  the  districts  were  considered  as 
the  provincial  States  representing  the  Meene-mente  of  the  Sea-land 
in  which  they  were  locally  included ;  yet  this  is  the  more  probable, 
because  the  seven  Sea-lands  elected  seven  judges,  who  were  the 
executive  authorities  of  the  republic ;  they  directed  the  affairs  of 
the  commonwealth  during  the  intervals  of  the  session  of  the 
Upstallsboom  parliament,  and  represented  it  during  the  vacation. 
In  a  former  article,  we  had  occasion  to  speak  of  several  deputations 
or  committees  of  a  similar  nature  which  existed  in  the  constitu- 
tional governments  of  the  middle  ages.  The  government  of  each 
district  or  township  was  repeated  in  the  organization  of  the  legis- 
lative bodies  by  which  they  were  collectively  ruled.  The  seven 
judges  of  the  Sea-lands  were  invested  with  functions  exactly 
analogous  to  those  of  the  four  judges  of  Brokmerland,  only  on  a 
larger  scale ;  and  the  Meene-mente,  or  commonalty,  who  assembled 
in  the  Liodthing,  for  the  purposes  of  self-rule  within  their  own 
district,  delegated  that  authority  to  the  judges,  who,  at  Upstalls- 
boom, became  the  Meene-mente  of  Friesland. 

The  records,  in  the  strict  sense  of  the  word,  of  the  parliaments 
of  Upstallsboom,  are  not  numerous;  and  indeed  it  is  probable  that 
its  proceedings  were  seldom  reduced  to  writing.  But  there  is  full 
evidence  that,  in  the  early  part  of  the  thirteenth  century,  the  repre- 
sentative constitution  was  in  vigour,  and  that  it  had  existed  from 
time  immemorial.  This  proof  is  given  by  the  chronicle  of  Abbot 
Emo,  who  died  in  1237,  and  who  has  commemorated  several 
memorable  instances  when  the  legislative  body  exercised  its  legal 
authority  for  the  preservation  of  the  public  peace. 
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In  1214,  one  Rhadbern,  a  powerful  nobleman  of  Fivelingo, 
occasioned  many  disturbances  with  the  help  of  his  family  and  re- 
tainers. The  consuls  of  the  land  ordered  the  East  Frieslanders  to 
burn  their  houses  to  ashes;  and  the  event  formed  an  era  in  the 
history  of  the  country a.  "And  all  the  land,"  Emo  continues, 
"  trembled  before  the  jurats  of  Upstallsboom,  who,  according  to 
"  most  ancient  usage,  had  been  elected  by  the  commonalty  of  the 
"  Frisons."  A  flood  having  damaged  the  possessions  of  the  monas- 
tery of  Etnerum  in  1219,  the  neighbouring  villages  were  ordered 
to  contribute  to  the  repairs  of  the  dikes  by  the  "majores  de  septem 
"villis  man  conterminis."  In  1224,  a  dispute  between  Herderick 
Prior  of  SchelwoJde,  and  the  Premonstratenses,  and  which  had 
occasioned  many  popular  tumults,  was  settled  by  the  "consuls  of 
"  the  land,  and  the  jurats  of  Upstallsboom."  And  not  long  after- 
wards, in  1231,  we  find  them  interfering  between  the  inhabitants 
of  Erneren  and  Uthusen,  who  disputed  for  the  possession  of  an 
island  which  the  jurats  adjudged  to  the  latter. 

The  origin  of  institutions  which  were  ancient  customs  in  the 
days  of  Emo  has  been  referred  to  Charlemagne  by  some  of  the 
Frisick  historians.  He  was  considered  almost  as  their  tutelary 
saint;  and  all  their  franchises  were  ascribed  to  his  clemency  and 
beneficence.  They  boasted  of  a  charter  of  freedom  granted  by 
Charlemagne,  to  which  the  purple  monogram,  or  the  golden  bull, 
was  certainly  never  affixed  or  appendant.  And  there  is  a  romantic 
rhapsody  containing  the  concessions  made  by  the  Emperor  Charle- 
magne to  Magnus  the  standard-bearer,  the  leader  of  the  "naked 
"  Frisons,"  who  won  Romera-burg  and  delivered  Pope  Leo.  These 
grants  are  mere  fictions,  but  they  existed  at  an  early  period ;  and 
we  cannot  avoid  admitting,  that  the  franchises  which  they  import 
were  such  as  had  been  long  enjoyed  by  the  country.  William,  King 
of  the  Romans,  confirmed  the  privileges  of  Charlemagne,  by  a 
diploma  dated  at  Aix-la-Chapelle  in  the  year  1248,  whilst  Melis 
Stocke,  a  poet  of  the  13th  century,  but  a  Dutchman,  and  an  enemy 
of  the  free  Frisons,  laughed  at  their  credulity. 

But  we  find  other  documents  relating  to  the  rights  of  the 
Frisons,  which  wear  an  appearance  of  greater  authenticity.  The 
first  is  a  petition,  a  bill  of  rights,  consisting  of  seventeen  articles, 

a  "Hie  est  annus  viii.  ab  incursu  Orientalium  Frisonum  in  Fevelgoniam  in 
"die  B.  Laurentii  contra  Rhadbernum,  et  generum  suum,  et  caeteros  parentes, 
"quorum  domus  incineratse  sunt,  et  Consulum  terrae  ex  parte.  Contremuit  tota 
"terra  propter  Juratos  quos  Universitas  Frisonum  de  more  vetustissimo creaverat 
"apud  UpstaUesbome." 
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preferred  in  the  name  of  the  Frisons  to  "King  Charles"  and 
affirmed  by  him.  The  title  of  king,  given  to  Charlemagne,  seems 
to  show  that  he  was  considered  less  as  emperor,  than  as  successor, 
by  conquest,  of  the  ancient  Frisick  monarchy.  It  exists  in  Frisick, 
as  well  as  in  Latin a;  but  the  Latin  text  is  a  translation,  or  rather 
an  abridged  paraphrase.  Legislation  by  petition  and  answer 
appears  peculiar  to  governments  where  the  legislative  authority 
was  divided  between  a  monarch  and  the  representatives  of  his 
people.  If  the  "  Vetus  Jus  Frisicum,"  as  the  Latin  text  is  entitled, 
be  a  supposititious  record,  it  is  yet  of  very  ancient  date ;  it  was 
composed  at  a  period  when  the  emperors  were  directly  recognised, 
and  when  it  was  desirable  to  produce  a  code  imposing  limits  on 
their  authority.  But,  in  the  thirteenth  century,  their  pretensions 
were  obsolete,  and  wholly  disregarded,  as  is  proved  by  the  laws  of 
Brokmerland,  in  which  the  Frisons  act  and  enact  solely  by  their 
own  authority.  Internal  evidence,  therefore,  carries  the  Vetus  Jus 
Frisicum  much  further  back.  The  first  Liodkest  relates  to  the 
security  of  property.  "Petitio  I.  Haec  est  prima  petitio,  et  Karoli 
"  Regis  concessio  omnibus  Frisonibus.  quod  universi  rebus  propriis 
"  utantur,  quamdiu  non  demeruerunt  possidere."  This  is  further 
enforced  by  the  3rd  article,  that  "each  man  is  to  hold  his  fee  unless 
"  he  is  cast  by  pleading  and  with  proof,  and  according  to  law." 
By  the  7th  article  of  the  Frisick  text,  "the  Frisons  claim  free 
"  speech  and  free  answer,  and  a  free  judgment  seat."  Their  ser- 
vices are  defined  by  the  10th  article  with  cautious  accuracy,  and 
expressed  in  poetical  phraseology.  Neither  in  peace  nor  in  war  are 
they  to  "follow  the  king's  ban  or  bidding  beyond  the  Flye  towards 
"  the  west,  and  the  Weser  towards  the  east;  south  to  the  German 
"  marches,  and  north  to  the  sea,  out  with  the  ebb,  and  in  with  the 
"  flood";  and  it  is  the  duty  of  each  Frison  to  keep  up  "the  sea 
"  wall  which  encircles  the  land  like  a  golden  hoop,"  and  guard  it 
against  the  waves;  and  he  is  to  oppose  the  encroachment  of  the 
raging  sea  "with  three  tools,". .  ."with  the  spade,  and  with  the 
"  fork,  and  with  the  hod" ;  and  "with  the  point  of  the  lance,  and 
"  the  edge  of  the  sword,  and  the  brown  coat  of  mail."  He  is  also  to 
"  defend  the  land  against  the  Southern  Saxon  and  the  Northman, 
"  against  the  tall  helmet  and  the  red  shield  and  the  unrighteous 
"  might.  And  thus  shall  we  Frisons  hold  our  land  within  and  with- 
"  out,  if  they  will  help  us,  God  and  Saint  Peter ! "  The  Frisons  were 

a  The  Vetus  Jus  Frisicum  was  first  published  by  Jakob  de  Rhoer,  "  Ver- 
"  handelungen  ter  nasporing  van  der  wetten  en  gesteldheit  on?es  Vaderlandx" — Vol. 
iii.  p.  1.  Groningen,  1781. 
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constantly  exposed  to  the  attacks  of  the  element  and  the  enemy. 
Floods  desolated  the  landa;  extensive  provinces  were  washed 
away;  and  the  neighbouring  potentates,  particularly  the  counts 
of  Holland,  attempted  repeatedly  to  become  the  lords  of  Fries- 
land  ;  and  Rudolf  of  Hapsburg,  and  his  successors,  supported  their 
pretensions,  as  the  means  of  reuniting  Friesland  to  the  empire. 

Such  aggressions  only  roused  the  republic  to  resistance ;  and  an 
extraordinary  parliament  was  held,  for  the  "concord  and  reforma- 
tion" of  the  Constitution  of  Friesland,  on  St.  Lambert's  day, 
1323 ;  when  the  Grietman,  Judges,  Prelates  and  Clergy  of  the  lands 
of  Ostergoe  and  Westergoe,  with  the  other  Sea-lands  of  Friesland, 
issued  a  solemn  declaration  of  their  determination  to  defend  their 
liberties. 

"Si  aliquis  princeps  secularis  vel  spiritualis  cujuscunque  nominis,  seu  digni- 
"  tatis  extitit,  qui  nos  Frisones,  vel  aliquos  ex  nostris  impugnaverit,  volens  nos 
"  jugo  servitutus  subjicere,  communi  concurso  vel  armato  manu  nostram  liber- 
"  tatem  mutuo  tueamur." 

Very  many  laws  were  made  for  the  regulation  of  judicial  pro- 
ceedings, and  the  election  of  the  representative  judges.  In  the 
year  1324,  a  charter,  granted  by  the  States,  runs  only  in  the  name 
of  the  "Universitas  Judicum  Seelandiarum  Frisise  in  Upstalsboom 
"  congregatorum."  No  particular  inference,  therefore,  respecting 
the  rights  of  the  clergy,  as  an  Estate,  ought  to  be  drawn  from  the 
preamble  to  the  laws  of  1323.  As  we  have  before  noticed,  the 
nobility  do  not  appear  as  a  distinct  Estate ;  and  there  was  then  no 
representation  of  towns  in  Friesland.  Stavoren,  Groningen  and 
Emden  constituted  distinct  and  independent  States  which  did 
not  appear  as  representatives  at  Upstallsboom.  On  one  occasion 
only,  Groningen  sent  ambassadors.  This  peculiarity  of  the  States 

a  The  Zuyder  Zee  covers  a  very  considerable  portion  of  ancient  West  Friesland. 
Notwithstanding  the  labours  bestowed  upon  the  dikes,  the  country  was  always 
exposed  to  tremendous  floods,  which  are  related  with  minuteness  in  the  chronicles. 
At  a  very  early  period,  one  Ivo  Hopper  who,  as  the  story  goes,  owned  great 
estates  between  Stavorn  and  Hoorn,  sent  his  servant-maid  to  draw  water  at  the 
well,  and  she  found  a  herring  in  the  bucket,  which  she  brought  to  Ivo  Hopper. 
If  it  had  been  a  red  herring,  or  a  pickled  herring,  Ivo  would  probably  have  con- 
sidered that  it  was  quite  in  the  ordinary  course  of  things  that  such  a  fish  should 
be  found  in  the  water;  but  it  was  a  fresh  herring;  whereat  he  marvelled  mainly. 
He  was  sufficiently  acute  to  be  warned  by  the  miracle,  as  Doctor  Pierius  Winsemius 
calls  the  event;  he  sold  his  lands,  and  not  long  afterwards  the  entire  tract  was 
carried  away  by  the  sea.  The  sea  water  had  percolated  beneath  the  surface,  and 
the  land  was  blown  up,  according  to  the  expression  used  by  navigators,  by  the 
vertical  pressure  of  the  fluid. 
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of  East  Friesland,  the  absence  of  a  representation  of  Burghers,  con- 
tinued till  a  period  comparatively  modern. 

Free  Friesland  was  at  length  bound  down,  and  partitioned  into 
principalities,  by  such  steps  as  gradually  subverted  the  Italian 
republics.  Friesland  was  divided  between  the  powerful  factions 
of  the  Schiringers  and  the  Vetkopers,  who  warred  on  each  other 
with  great  fury.  Each  party  called  in  foreign  aid;  and  these 
foreign  auxiliaries  were  treated  without  much  respect  for  the  laws 
of  war.  When  a  party  of  Frisons  got  a  prisoner  in  their  power, 
whom  they  suspected  to  be  a  stranger,  they  made  him  repeat  Dir 
iz  nin  Klirk  zo  Krol  az  Klirr  Klamstorkrol  here  di  Klirk  aller 
Klirken  iz  hia  to  Krol,  or  else  Hyrdt  raeryrn  lyrre — -phrases,  it  seems, 
which  no  organs  but  those  of  a  native  Frison  could  pronounce  with 
fluency ;  and,  if  the  captive  blundered,  they  instantly  punished  him 
with  the  wapel-deopne — that  is  to  say,  they  threw  him  into  a 
stagnant  pool,  and  kept  him  under  with  their  lances,  till  he  was 
drowned.  A  test  somewhat  similar  used  to  be  the  bane  of  the 
Netherlands  on  this  side  of  the  water. 

". . .  Jakke  Strawe  and  his  meinie, 
When  that  they  wolden  any  Fleming  kille," 

first  presented  the  luckless  merchant  with  bread  and  cheese,  asking 
him  the  names  of  the  morsels.  And  if  the  poor  creature  opened  his 
mouth,  and  answered  in  his  "  guth  Inglisch,"  that  it  was  "  breat  and 
"kase,"  then  Jakke  Strawe  and  his  boys  knocked  him  on  the  head 
without  mercy.  The  Schiringers  were  assisted  by  James  of  Bavaria, 
Count  of  Holland,  and  they  became  his  men,  and  acknowledged 
him  as  Duke  of  Friesland.  He  could  not  retain  all  Friesland,  but 
he  was  afterwards  confirmed  by  treaty  in  the  possession  of  Fries- 
land  Proper  and  Groningen,  which,  with  the  rest  of  his  dominions, 
afterwards  passed  to  the  House  of  Burgundy.  East  Friesland  was 
the  scene  of  various  contests  between  the  powerful  nobles;  and 
the  Meene-mente  adhered  to  their  various  chiefs.  A  confederacy 
was  formed  against  Ukena,  a  valiant  Hovetlinge,  by  the  Brokmer 
men,  and  the  other  most  considerable  districts,  in  1430.  They 
swore,  with  uplifted  hands,  "that,  with  the  help  of  God  Almighty, 
"  we  will  be  free  and  Frisick,  and  stand  by  one  another,  and  main- 
"  tain  the  rights  of  our  forefathers."  This  confederacy  was  called 
"  the  union  of  freedom";  its  president  or  protector  was  Edzard, 
the  head  of  the  ancient  family  of  Czirksena;  and  under  the  au- 
thority of  the  union  of  freedom,  he  became  in  effect,  though  not 
in  name,  the  sovereign  of  the  country.  Edzard  died  childless  in  the 
year  1439,  and  his  brother  Ulrick  succeeded  to  his  power.  And,  in 


330     Ancient  Laws  and  Constitutions  of  the  Prisons 

the  year  1454,  the  "prelates,  Hovetlinge,  and  Freeholders"  ac- 
knowledged him  as  sovereign  of  East  Friesland,  but  with  a  reserva- 
tion of  their  rights,  franchises  and  privileges.  Ulrick,  however,  had 
some  opponents ;  and,  to  protect  himself  against  them ,  he  became 
a  feudatory  of  the  empire  al  and  accepted  a  grant  of  East  Friesland 
as  an  Imperial  Feud;  and  he  and  his  descendants  were  created 
counts  of  the  Holy  Roman  empire. 

Under  the  hereditary  counts,  the  States  of  East  Friesland 
formed  themselves  into  three  estates  or  orders,  each  voting  separ- 
ately;— the  prelates,  being  the  superiors  of  the  religious  houses 
and  collegiate  chapters; — the  ridderschafft,  or  knighthood  or 
nobility ; — and  the  Gemeene  Stande,  or  Commonalty.  The  latter 
were  called  the  Landschafft  (the  landfolk  of  the  Saxon  charter  of 
Henry  the  Third),  or  the  Hausleute,  or  housekeepers;  and  latterly, 
they  were  simply  denominated  the  Third  Estate.  Originally  the 
representatives  of  Emden  and  Aurich  sat  and  acted  amongst  the 
landed  Meene-mente;  but  they  afterwards  seceded  and  formed 
a  separate  estate  of  burghers.  The  estate  of  the  clergy  was 
suppressed  at  the  Reformation  by  the  secularization  of  church 

a  The  old  republic  of  East  Friesland  continued  in  the  family  of  Czirksena  till 
the  male  line  became  extinct  in  the  person  of  Prince  Charles  Edzard  in  1744,  when 
it  passed  to  Frederick  of  Prussia.  George  the  Second  had  very  fair  pretensions  to 
the  principality;  and  such  was  the  glorious  uncertainty  of  the  public  law  of  the 
Holy  Roman  empire,  that  there  were  about  a  dozen  other  claimants,  who  could 
each  quote  the  pandects,  and  the  Lombard  laws  and  civilians,  and  feudists,  in 
support  of  their  legal  rights  to  the  inheritance.  Besides  which,  the  Countess  of 
Kaunitz  Rittburg  was  entitled  to  the  sum  of  130,000  rix  dollars,  charged  by  Count 
Enno  upon  the  principality  in  1603,  for  the  benefit  of  his  younger  children,  and 
upon  which  no  interest  had  been  paid  for  fifty  years.  Against  all  these  lawful 
demands  the  King  of  Prussia  had  chiefly  to  oppose  a  grant  which  had  been  pre- 
sented to  his  father  by  the  Empress  of  Charles  the  Sixth.  It  was  delicately  con- 
cealed, as  Morgenstern  remarks,  "in  a  gold  tobacco-box,  under  all  the  tobacco," 
so  that  the  old  king  found  it  when  he  had  smoked  out  all  the  knaster.  This  grant 
was  of  doubtful  validity,  particularly  against  Hanover;  and  if  the  suit  had  been 
brought  before  the  Diet,  it  would  probably  have  lasted  till  the  empire  itself 
expired.  But  Fritz,  who  did  not  like  to  spend  his  money  in  protracted  law-suits, 
wisely  anticipated  any  appeal  to  the  Imperial  tribunal,  by  quartering  a  couple  of 
regiments  in  the  country,  in  the  lifetime  of  Prince  Charles  Edzard,  who  had  long 
been  in  a  state  of  declining  health;  and  the  instant  he  expired,  the  Prussian  com- 
mander took  military  possession  of  the  country.  This  transaction  occasioned  much 
ill  will  between  Great  Britain  and  Prussia;  but,  in  1755,  the  dispute  was  silently 
terminated  by  the  treaty  in  which  they  entered  into  a  reciprocal  guarantee  of 
their  possessions.  The  other  claimants  were  left  to  their  fate:  and  the  represen- 
tatives of  the  Countess  of  Kaunitz  Rittburg  have  not,  as  yet,  been  able  to  obtain 
payment  of  any  part  of  their  principal  and  interest. 
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property.  In  the  earlier  period  of  the  new  government,  the  Meene- 
mente  usually  empowered  their  Amtmen,  or  bailiffs  (who  had 
now  replaced  the  Asegas  or  Grietmen),  to  appear  in  their  name  in 
the  Assembly  of  the  States;  but  as  it  was  soon  discovered  that 
these  worthy  functionaries  were  more  inclined  to  serve  the  Prince, 
this  practice  was  soon  discontinued,  and  the  Meene-mente  elected 
private  representatives.  Even  under  the  Prussian  line,  the  States 
continued  to  exercise  a  substantial  share  of  authority.  After  many 
disputes  and  civil  wars,  they  established  a  strong  barrier  against 
the  acts  of  their  native  Princes,  and  asserted  their  right  of  taxation, 
and  the  still  more  important  privilege  of  administering  the  public 
funds.  And  if  personal  liberty  had  been  better  protected,  the 
Frisick  constitution,  in  theory,  would  not  have  yielded  to  that  of 
England,  for  both  were  founded  upon  the  same  system  of  terri- 
torial representation. 

We  cannot  deny  the  antiquity  of  the  representation  of  the 
Commonalty  amongst  the  Frisons.  "In  the  memorable  assertion 
"  of  legislative  right  by  the  Commons,  in  the  2nd  of  Henry  V.,  they 
"  affirm,  that  the  commune  of  the  land  is,  and  ever  has  been,  a 
i%  member  of  Parliament.  And  the  assenting  suffrages  of  our  older 
"  law  books  must  be  placed  in  the  same  scale.  The  first  gainsayers 
"  were  Camden  and  Sir  Henry  Spelman,  who,  as  holding  the 
*'  antiquities  of  our  constitution  somewhat  more  exactly  than  their 
"  predecessors,  declared  that  they  could  find  no  sign  of  the 
"  Commons  in  Parliament,  till  the  forty-ninth  of  Henry  III. 
"  Prynne,  some  years  afterwards,  with  much  vigour  and  learning, 
<l  maintained  the  same  argument,  and  Brady  completed  the  vic- 
"  tory.  But  the  current  doctrine  of  Westminster-hall,  and  still 
"  more  of  the  two  Chambers  of  Parliament,  was  still  more  against 
"  these  antiquaries;  and  it  passed  at  one  time  for  a  surrender  of 
"  popular  principles,  and  almost  a  breach  of  privilege,  to  dispute 
"  the  lineal  descent  of  the  House  of  Commons  from  the  Witen- 
<l  agemot." — Hallam,  vol.  ii.  pp.  238-9. 

We  are  not  wholly  satisfied  with  the  modern  revulsion  of 
opinion.  Protesting,  in  due  form,  against  any  inferences  which 
may  be  drawn  either  by  our  worthy  friend  Major  Cartwright1,  or 
by  the  useful  and  respectable  members  of  the  Hampden  Club, 
respecting  the  present  right  of  the  people  of  England  to  Annual 
Parliaments  and  Universal  Suffrage,  we  think  that  the  doctrine  of 
the  Antiquity  of  the  House  of  Commons2  is  not  substantially  in- 
correct. Certain  it  is,  that  in  Saxon  times  neither  citizens,  nor 
burgesses,  nor  knights  of  the  shire,  were  returned  by  the  sheriff. 
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But  then,  in  Saxon  times,  the  aldermen  were  returned  by  the  shire; 
and,  elected  by  the  people,  they  sat  and  assented  amongst  the 
King's  Witan.  Their  seats  in  the  Witenagemot  were  connected  as 
inseparably  with  their  office  as  their  duties  in  the  Folkmoot.  Nor 
is  there  any  reason  for  denying  to  the  aldermen  of  the  burghs  the 
rights  and  rank  possessed  by  the  aldermen  of  the  hundreds.  And 
they  in  all  cases  were  equally  elected  by  the  Commons.  The  pre- 
vailing ideas  respecting  the  comparative  inferiority  of  the  inhabi- 
tants of  the  Saxon  burghs  should  be  examined  without  prejudice. 
The  houses  of  the  shiresmen  are  dispersed  here  and  there  in  the 
upland  towns  and  wapentakes,  within  the  boundaries  marked  out 
by  the  river,  and  the  forest,  and  the  hill,  and  the  mere,  which 
ascertain  the  limits  of  the  shire ;  while  walls  and  towers  and  ditches 
surround  the  city,  and  compel  the  sokemen  of  London  to  dwell  as 
nearer  neighbours  in  the  wards.  But  when  the  moot-bell  rings, 
they  come  together  in  the  burghmoot  with  as  much  lawful  au- 
thority and  freedom  as  the  commonalty  of  the  county  in  the  shire- 
moot.  If  the  king  had  occasion  to  confer  or  treat  with  any  one 
city  or  town  in  particular,  the  magistracy,  elected  or  presented  by 
the  wards  for  the  government  of  the  burgh,  would  be  the  natural 
medium  of  communication  between  their  constituents  and  the 
sovereign.  And  if  the  matter  required  the  consent  of  all  the  cities 
or  towns,  a  deputation  from  the  elected  magistracy  of  each  would 
not  fail  to  be  assembled.  An  unquestionable  vestige  of  the  delega- 
tion of  the  magistracy  of  the  towns  of  the  Great  Council  is  found 
in  the  ancient  custom  of  London,  which  required  that  the  Recorder 
and  a  senior  alderman  should  constitute  two  out  of  the  four  repre- 
sentatives of  the  City.  A  careful  examination  of  the  returns  might 
perhaps  show  that  the  same  custom  prevailed  in  other  towns. 
Indeed,  we  cannot  well  imagine  how  the  government  of  an  Anglo- 
Saxon  kingdom  could  have  proceeded,  without  a  representation  of 
the  inhabitants  of  its  component  parts.  The  shires  (and  such  towns 
as  may  not  have  been  of  the  body  of  the  shire)  were  very  much  in 
the  nature  of  distinct  states,  independent  of  each  other,  though 
subject  to  the  same  crown.  Hence  the  members  for  one  place  could 
not  vote  individually,  but  they  consented  as  joint  attorneys  and 
in  the  name  of  the  commonalty  which  empowered  them.  The  four 
members  of  London  had  only  one  vote,  which  could  be  given  by 
any  two  of  them  as  a  quorum.  Another  class  of  representatives  of 
the  Commons  may  have  proceeded  from  the  tribunals  corre- 
sponding with  the  Hserredzthings  of  the  Norwegians,  which  seem 
to  have  been  the  origin  of  our  Grand  Juries.  If  so,  our  knights. 
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girt  with  swords,  are  disguised  by  insignia  which  ought  to  be  re- 
garded as  badges  of  wealth  only ;  and,  instead  of  being  the  equals 
of  the  lesser  nobility  of  France  or  Germany,  they  are  the  repre- 
sentatives of  the  estate  of  landfolk,  who,  in  Scandinavia,  were 
honoured  by  the  name  of  boors,  or  peasantry. 

It  is  now  time,  however,  to  close  these  details;  and  we  do  it 
with  a  reluctance  with  which  it  would  be  unreasonable  to  expect 
that  many  of  our  readers  should  sympathize.  There  is  a  pleasure 
in  steering  through  the  dark  channels  of  antiquity,  by  the  feeble 
and  scattered  lights  of  forgotten  chronicles  and  imperfect  records, 
which  no  one  but  an  antiquary  can  understand.  But  on  the  pre- 
sent, and  on  some  other  occasions,  we  cannot  help  thinking,  that 
our  speculations  have  an  interest  of  a  higher  kind,  and  may  even 
be  said,  without  absurdity,  to  be  connected  with  objects  of  great 
practical  utility.  Of  late  years,  the  principles  of  free  Government 
have  been  industriously  misrepresented,  as  the  recent  growth  of 
rash  speculation  and  plebeian  discontent,  arid  the  name  of 
legitimacy  has  been  confined  to  regal  usurpations  of  no  very  great 
antiquity.  The  true  test,  no  doubt,  of  all  political  institutions  is 
their  utility  and  conformity  to  justice  and  reason.  But  prejudices 
stand  formidably  in  the  way  of  this  ultimate  and  conclusive  appeal. 
The  timid  are  deterred  from  approaching  it  by  the  cry  of  theory 
and  innovation,  and  favour  is  bespoken,  with  more  generous 
natures,  for  all  existing  abuses  that  can  wrap  themselves  in  the 
venerable  robes  of  antiquity,  or  be  associated  with  the  primitive 
virtue  and  wisdom  of  our  ancestors.  In  such  circumstances,  it 
cannot  be  without  its  use  to  show,  that  the  principles  of  freedom 
are  in  reality  the  most  ancient  and  the  longest  established  of  any ; 
that  the  tyrannies  that  have  desolated  the  world  are  but  late- 
sprung  corruptions  of  institutions  by  which  it  had  long  been  ex- 
perimentally blessed;  and  that  those  who  may  now  bestir  them- 
selves for  the  introduction  of  a  more  liberal  policy,  aim  only  at 
the  restoration  of  rights  which  were  once  universally  acknowledged, 
and  of  which  the  value  has  been  most  rigidly  and  practically 
demonstrated,  not  only  by  the  evils  that  have  followed  their 
suppression,  but  by  the  happiness  and  glory  and  prosperity  that 
resulted  from  their  enjoyment. 


THE  GOTHIC  LAWS  OF  SPAIN. 

REPRINTED  FROM  THE  "EDINBURGH  REVIEW"  OF  DECEMBER,  1818. 

HISTOIRE  DBS  CORTES  D'ESPAGNE.  Par  M.  SEMPERE,  de  1'Academie  de 
1'Histoire  de  Madrid,  ci-devant  Procureur  du  Roi  en  la  Chancellerie 
de  Grenade.  Bourdeaux,  1815. 

M.  SEMPERE1  is  one  of  those  Spaniards  whose  talents  and 
acquirements  would  confer  honour  upon  any  country,  and  who 
have  been  banished  from  their  own  by  the  active  jealousy  of  its 
rulers.  He  is  now  living  at  Paris ;  and  although  he  is  kept  out  of  the 
enjoyment  of  his  dignities  and  fortune,  his  hours  pass  happily 
in  literary  retirement.  In  this  work,  we  find  considerable  originality 
of  thought  combined  with  great  historical  diligence  and  precision. 
M.  Sempere  places  himself  in  opposition  to  the  opinions  enounced 
by  Marina  in  his  "Theory  of  the  Cortes";  and  he  has  clearly 
pointed  out  many  errors  into  which  that  able  writer  has  fallen, 
whose  judgment  has  often  yielded  to  his  enthusiasm  for  liberty. 
We  do  not  intend,  however,  to  enter  at  present  into  a  critical  exami- 
nation of  the  "  History  of  the  Cortes  " ;  for  the  history  of  the  ancient 
constitution  of  Castile  has  been  discussed  more  than  once  in  this 
Journal ;  and  we  must  nowproceed  to  consider  the  origin  and  nature 
of  the  ancient  laws  of  Spain.  M.  Sempere  has  touched  incidentally 
upon  this  topic,  and  in  such  a  manner  as  to  make  us  regret  that  he 
has  not  been  more  diffuse.  Notwithstanding  the  valuable  publica- 
tions of  Llorente,  and  Manuel,  and  Delrio,  and  Marina2,  the  study 
of  the  legal  antiquities  of  Spain  is  as  yet  in  its  infancy;  and 
M.  Sempere's  avocations  have  qualified  him  for  the  composition 
of  an  accurate  history  of  the  Spanish  law,  which  would  be  equally 
acceptable  to  his  countrymen  and  to  strangers. 

It  is  indeed  an  interesting  employment  to  an  Englishman  to 
investigate  the  ancient  jurisprudence  of  the  nations  who  dwell 
on  the  firm  land  of  Europe.  To  the  constitutional  lawyer  these 
researches  should  be  enjoined  as  a  duty ;  and  they  are  indispensable 
to  all  who  wish  to  understand,  with  precision,  our  own  early 
history.  Excepting  in  its  outermost  boundaries3  and  march  lands, 
the  European  continent  has  received  either  its  population  or  its 
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polity  from  the  sons  of  the  same  great  Teutonic  family  to  which 
we  also  belong — once  owning  the  same  laws  in  all  their  settlements, 
and  now  immeasurably  diversified  in  all  their  institutions.  At  first 
we  behold  the  kindred  springs  gushing  forth  from  the  same  rock. 
Awhile  they  ripple  beneath  the  shade;  and  at  length  burst  out 
into  day  with  more  rapid  flow.  Some,  however,  soon  become  turbid 
by  the  admission  of  foreign  streams;  and  others  are  absorbed  in 
marshes,  or  lost  in  the  arid  sand.  One  alone  pursues  a  steady 
course,  widening  as  it  advances,  defying  the  attempts  which  are 
made  to  taint  its  waters,  and  overwhelming  all  obstacles  beneath 
its  waves.  Comparisons  like  these  afford  room  for  thankfulness, 
rather  than  for  pride  of  heart ;  yet  we  cannot  refrain  from  indulging 
in  them,  when  the  legal  constitutions  of  the  countries  whose  in- 
habitants are  of  Teutonic  origin  are  considered  in  relation  to  our 
English  laws,  which,  with  all  their  blemishes,  are  more  conducive 
to  the  well-being  of  the  commonwealth  than  any  other  system  of 
legislation  which  the  wit  of  man  has  hitherto  been  able  to  devise. 
From  their  geographical  position,  the  Belgic  and  Scandinavian 
tribes  seem  to  have  been  the  first,  while  the  Visigoths  were  perhaps 
the  last,  amongst  the  nations  who  wandered  from  the  shores  of  the 
Euxine  and  the  Eastern  Asgard1.  Destiny  led  the  Visigoths  far 
from  the  regions  which  formed  the  chief  domain  of  their  brethren. 
And  well  might  the  Norwegian  damsels  sing  in  their  ballads  of 
chivalry  and  love — how  Miklagard  and  the  land  of  Spain  lay  wide 
away  o'er  the  lee. 

"  Myklagard  ok  Spanialand 
Thad  liggur  so  langt  af  leidi." 

Another  tongue  was  spoken  by  the  Spaniards,  and  they  were 
clad  in  another  guise;  but  they  trod  in  the  pine  forests  of  Tebar 
with  the  same  spirit  as  their  brother  Goths  beneath  the  firs  of 
Norway.  Odin2,  perhaps,  would  have  disclaimed  them  for  their 
degeneracy;  yet  the  laws  of  Spain  retained  many  vestiges  of  the 
wisdom  which  assembled  the  twelve  deified  judges  beneath  the  ash 
YgdrasiP,  and  raised  the  twelve  seats  of  doom  in  the  vale  of  Ida4, 
though  centuries  had  elapsed  since  the  Runic  rhyme  had  lost  its 
potency,  and  the  gods  their  votaries.  Driven  from  the  rich  empire 
which  had  been  won  by  the  prowess  of  his  forefathers,  still  the 
Spaniard  was  honoured  by  bearing  the  Gothic  name;  andPelayo5 
and  his  successors  in  the  after-time  were  strengthened  by  the 
recollection  of  the  old  days  of  conquest  and  of  glory.  Under  the 
powerful  influence  both  of  national  prosperity  and  of  national 
misfortune;  taught  alike  by  the  conquered  Roman  and  the 
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victorious  Arab ;  corrupted  by  the  wealth,  and  luxury,  and  refine- 
ment of  Toledo;  and  struggling  for  existence  amidst  the  wilds  of 
the  Asturias;  still  the  Spaniard  never  wholly  forgot  or  belied  the 
fierce  blood  of  the  Goth  from  whom  he  was  descended. 

The  Peninsula  and  the  southern  provinces  of  Gaul  were  sub- 
dued by  the  Visigoths  before  their  laws  were  reduced  into  writing. 
We  are  informed  by  St .  Isidore  that  Eurica  1  first  gave ' '  written  laws ' ' 
to  the  Goths.  For,  until  the  reign  of  Euric,  they  were  governed  by 
"unwritten  usages  and  customs,"  in  which  all  the  law  of  the 
Teutonic  nations  was  originally  contained,  even  after  they  had 
advanced  far  beyond  the  savage  state.  Where  this  traditionary 
common  law  exists,  it  is  always  sufficiently  extensive.  Few  cases 
could  have  come  before  the  predecessors  of  Widogast  or  Bodogast2, 
which,  according  to  the  yet  unwritten  Salic  law,  they  would  have 
been  incompetent  to  decide.  Nor  is  it  a  paradox  to  assert,  that 
traditionary  law  is  frequently  as  permanent  as  written  law. 
Letters  being  in  common  use  among  us,  we  hardly  know  how  well 
the  memory  can  be  trusted.  The  verses  of  the  Druids,  as  we  collect 
from  Caesar,  contained  all  the  laws  of  the  Gauls.  In  other  words, 
the  memory  was  assisted  by  an  alliterative  sentence  or  a  jingling 
line.  Amongst  the  Teutonic  nations,  this  application  of  the  art  of 
poesy  seems  to  have  been  universal ;  and  even  now  we  may  collect 
many  an  ancient  verse  which  taught  the  law  in  times  of  old,  and 
in  which  the  rhyme  assists  the  reason.  Such,  for  instance,  are  the 
Kentish  verses,  "The  father  to  the  bough,  The  son  to  the  plough," 
which,  duly  expounded,  signify,  that  land  held  in  gavel  kind 
descends  to  the  child  though  the  ancestor  be  attainted.  A  rhyme 
of  remoter  date  declared  the  terms  upon  which  the  Kentish  free- 
holder was  to  regain  the  land  which  he  had  forfeited,  "Nygonsith 
"  seld,  And  nygonsith  geld,  And  five  pund  to  the  were  Ere  he  be  a 
"  healdere."  Frailty  worked  the  loss  of  the  dower  of  the  Kentish 
widow.  When  "the  childe  was  born  and  hearde  to  crye,"  her  tenancy 
in  her  husband's  land  expired.  The  heir  entered,  and  sent  the 
wanton  to  her  paramour,  on  whom  she  was  thenceforward  to 
depend  for  maintenance,  according  to  the  monitory  verse,  "Se 
"  that  hire  wende,  Se  hire  lende."  Or,  as  the  same  hath  been  wag- 
gishly paraphrased  by  grave  Master  Lambard,  "  He  that  doth  turne 
"  or  wende  her,  Let  him  also  give  unto  her  or  lende  her."  The  four 
indications  of  offence  against  Vert  and  Venison,  in  like  manner, 
arrange  themselves  in  rhyme — "Dog  draw,  stable  stand,  Back- 
"  berinde,  and  bloody  hand" ; — and  this  formed  the  precept  of  the 
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Forester,  and  instructed  him  to  seize  the  trespasser  who  was  taken 
with  the  mayneer  whilst  roaming  in  the  green- wood  shade. 

Here  also  we  see  the  origin  of  the  old  merry  rhyming  grants. 
There  is  King  Athelstane's  famous  grant  to  the  Minister  of  Bever- 
ley. — "As  free  mak  I  the,  As  hert  may  thynk,  Or  eygh  may  see," — 
and  which  appears  to  us  to  be  one  of  the  ancient  technical  forms 
which  constitute  a  most  important  part  of  the  law  of  the  North- 
men. Another  is  the  grant  of  "William  King"  to  Powlen  Royden, 
of  "My  hop  and  my  hop  lands,  With  all  their  bounds,  Both  up  and 
"  down,  From  heaven  to  erth,  From  erth  to  hell,  For  thee  and  thine, 
"  Therein  to  dwell,  From  me  and  mine,  To  thee  and  thine,  By  a  bow 
"  and  a  broad  arrow,  When  I  come  to  hunt  upon  Yarrow."  This 
language  is  poetical  though  rugged;  but  it  yields  to  the  charter 
which  commemorates  the  gift  made  by  the  Confessor  "to  Ranulph 
"  Peperkyng  and  his  kindling,  Of  the  hundred  of  Chelmer  and  Dane- 
"  ing,  With  Hart  and  Hind,  Doe  and  Buck,  Fox  and  Cat,  Hare  and 
"  Brock,  Wild  fowl  with  all  his  flock,  Partrich  fesaunt  hen  and  cock, 
"  Green  and  wild,  Stub  and  stock,  To  keepen  and  to  yeemen  by  all 
"hire  might,  Both  by  day  and  eke  by  night,  And  houndes  for  to 
"  hold,  Good  swifte  and  bolde,  Four  greyhounds  and  six  braches, 
"  For  hare  and  fox  and  wild  cattes."  Earl  Sweyn  of  Essex,  Bishop 
Wulstane  "book  y  lered,"  and  Hovelyn  the  steward,  are  named 
in  the  teste  of  the  charter;  but  the  lively  enumeration  of  the 
franchises  of  the  forest  rather  bespeaks  the  talent  of  the  gleeman 
than  the  "book-lere"  of  the  bishop  and  the  clerk. 

While  lands  could  pass  by  word  of  mouth,  such  rhyming  grants 
would  strongly  fix  themselves  upon  the  recollection  of  the  witnesses ; 
and  it  was  a  kinder  method  than  the  customs  of  the  Franks  and 
the  Allemanni,  who  pinched  the  ears,  and  slapped  the  faces  of  the 
luckless  wights  who  were  called  in  to  authenticate  their  deeds; 
thus  impressing  the  memory  through  the  feelings  of  the  outward 
man.  It  is  hardly  necessary  to  observe,  that  neither  Athelstane, 
nor  the  Confessor,  nor  the  Conqueror,  could  speak  in  the  language 
which  is  ascribed  to  them.  The  modernization,  however,  of  the 
words  of  these  monarchs  does  not  detract  from  the  substantial 
antiquity  of  the  rhythmical  memorials  of  their  bounty.  Most  of  our 
English  proverbs  were  undoubtedly  Saxon  proverbs.  In  like 
manner  the  royal  grants  became  popular  saws,  following  the  course 
of  the  language  as  the  Saxon  softened  into  "Englysch,"  in  the 
mouths  of  the  burgesses  of  Beverley,  and  the  tenants  of  the  Hopton 
manor.  Their  actual  antiquity  is  proved  by  record  to  be  at  all 
events  considerable.  The  grant  of  Beverley  is  set  out  in  the 
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petition  presented  to  the  House  of  Commons  on  behalf  of  the 
Archbishop  of  York  in  the  3rd  of  Henry  V.  Ranulph  Peperkyng's 
charter  is  at  least  as  old  as  the  reign  of  Edward  the  Second,  it  being 
avouched  in  the  record  of  a  suit  in  one  of  the  Courts  at  West- 
minster of  Hilary  Term,  17  Edward  II.  It  is  also  enrolled  in  the 
Forest  Roll  of  Essex.  The  spelling  is  much  altered  in  the  latter 
copy,  from  which  our  text  is  taken.  We  think  some  resemblance 
may  be  traced  between  its  versification  and  the  style  of  the  Geste 
of  King  Horn.  These  whimsical  instruments  may  be  spurious;  yet 
they  may  at  least  be  received  as  good  evidence  of  the  antiquity  of 
law  verse.  If  they  were  forged,  similar  precedents  must  have  been 
then  extant,  otherwise  the  rogues  who  invented  them  would  have 
defeated  their  own  ends.  It  is  in  the  Ancient  Custumal  of  Kent  that 
we  find  the  Kentish  rhymes;  two  are  preserved  in  the  corrupted 
Saxon  used  after  the  Conquest ;  the  third  is  English ;  but  all  have 
been  equally  derived  from  the  Saxons.  We  may  corroborate  these 
remarks  by  observing  that  the  Saxon  laws  are  frequently  couched 
in  alliterative,  and  assonant  or  rhyming  sentences.  Alfred 
strengthens  the  law  which  he  set  upon  all  ranks  of  men,  by  adding, 
that  the  "Earl  and  the  Churl"  are  to  be  equally  subjected  to  its 
penalties.  The  Thane  and  the  Theow  always  appear  in  conjunction. 
In  these  expressions,  the  alliteration  and  the  antithesis  are  equally 
in  the  spirit  of  northern  poetry.  The  clauses  of  the  oath  of  fidelity 
prescribed  by  the  law  of  Athelstane,  and  which  was  probably  much 
more  ancient  than  the  statute  in  which  it  is  incorporated,  are 
marked  by  alliteration  and  rhythm.  In  the  Frisick  laws,  almost 
every  sentence  has  as  many  "rhyme  letters"  as  an  Icelandic  verse; 
and  most  of  the  historical  recitals  in  that  very  singular  collection 
are  evidently  fragments  of  popular  song;  Eppo  of  Repkow1  begins 
his  Saxon  Mirror  in  hobbling  verse. 

Rhythmical  laws  may  not  have  been  universal ;  verse  may  not 
always  have  given  its  aid;  but,  even  without  this  artificial  help, 
the  traditionary  Teutonic  law  could  not  easily  be  effaced  from  the 
memory  of  the  people.  Whether  civil  and  criminal  trials  were 
decided  in  the  popular  assemblies,  or  by  a  peculiar  class  of  here- 
ditary or  elected  judges,  in  the  presence  of  such  meetings,  the  law 
which  guided  them  was  remembered  by  every  freeman.  Un- 
written law  receives  few  innovations.  Whilst  it  lives  in  the  memory 
of  the  huntsman  and  the  warrior,  it  does  not  admit  of  change  so 
readily  as  when  entrusted  to  the  parchment  of  the  scribe.  When 
letters  become  known,  the  decree  which  issues  to  meet  a  particular 
case  stands  upon  record,  and  becomes  a  precedent  for  future 
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decisions ;  and  too  great  a  portion  of  the  codes  of  the  most  civilized 
nations  consists  of  laws  which  ought  to  have  had  only  an  ephe- 
meral existence.  But  so  long  as  "  use  and  custom  "  formed  the  law, 
the  mandate  of  the  king  which  increased  its  rigour,  or  tempered  its 
severity  in  special  cases,  was  forgotten  when  the  traitor  had  ex- 
piated his  crime  by  some  new  and  signal  punishment,  or  when  the 
relations  of  the  slain  had  been  compelled  to  content  themselves 
with  the  diminished  blood  fine.  The  existence  of  the  exception  was 
forgotten  in  the  general  rule;  and  the  people  reverted  to  their 
ancient  customs.  The  bent  branch  flew  back  when  the  restraining 
hand  was  removed. 

It  is  not  known  whether  any  of  the  written  statutes  of  Euric 
are  preserved  in  the  Visigothic  code ;  Berganza,  we  know  not  upon 
what  authority,  glosses  the  brief  sentence  of  Isidore.  Euric,  he 
says,  collected  the  laws  of  his  predecessors,  adding  thereto  his  own. 
In  the  chronicle  of  San  Millan,  Euric  is  said  to  be  "the  king  who 
"gave  the  Goths  a  Catholic  law  " — "  Gothis  legemCatholicam  dedit."L 
Neither  Llorente,  the  last  editor  of  the  Fuero  Juzgo,  nor  Marina 
have  attempted  to  explain  this  obscure  expression.  Berganza 
refers  it  to  Euric's  conversion  from  the  heresies  of  Arius.  But  may 
it  not  simply  signify,  that  he  gave  some  universal  law  to  the  Gothic 
nation?  Cardinal  Baronius  was  of  opinion,  that  the  Visigoths  had 
been  previously  subject  to  the  laws  of  Theodoric  the  Ostrogoth; 
but  the  reign  of  Theodoric  in  Spain  is  involved  in  great  obscurity; 
and  there  does  not  appear  to  be  sufficient  ground  for  rejecting  the 
authority  of  Isidore,  who  considers  Euric  as  the  first  legislator  of 
the  Visigoths. 

The  legislation  of  Euric  was  confined  to  his  own  people,  but 
Alaric,  the  son  of  Euric,  confirmed  to  his  Roman,  and  perhaps  to 
his  Gothic  subjects,  in  the  Gaulish  provinces,  the  use  of  the  civil 
law,  by  the  promulgation  (A.D.  506)  of  an  abridgement  of  the 
Theodosian  code,  sometimes  called  the  Anian  breviary2,  from  the 
name  of  the  Gothic  senator,  whose  official  signature  certified  the 
authenticity  of  the  royal  decree,  which  was  also  subscribed  by 
Goaric,  count  of  the  sacred  palace.  The  Theodosian  code  was  the 
basis  of  the  new  system  of  legislation ;  but  many  regulations  were 
extracted  from  the  Constitutions  of  the  Emperors,  and  the  works 
of  such  of  the  Roman  lawyers  as  were  received  as  authority  in  the 
Roman  tribunals. 

It  is  very  important  to  observe,  that  the  legislative  authority 
of  the  Visigothic  kings  was  exercised  by  them  in  concurrence  with 
the  national  councils.  The  Gothic  rulers  imitated  the  state,  and 
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perhaps  attempted  to  assume  the  power  of  the  Roman  emperors ; 
but  their  decrees  could  not  legally  command  obedience,  unless 
sanctioned  by  those  assemblies,  which,  in  Spain,  were  always  held 
at  Toledo.  The  clergy  and  the  nobles  discussed  the  propositions 
made  by  the  monarch ;  and  the  people  assented  to  the  decrees  which 
were  framed  by  the  prelates  and  palatine  officers.  In  the  six  first 
councils  of  Toledo,  the  acts  are  signed  only  by  the  ecclesiastical 
members;  and  the  consent  of  the  people  is  not  always  expressed. 
In  the  fourth  council  of  Toledo,  the  question  is  put  by  the  dignified 
prelates;  and  the  body  of  the  clergy  and  the  people  answered — 
"He  who  presumes  to  violate  our  decree,  let  him  be  Anathema 
"  Maranatha."  The  tenth  canon  of  the  16th  council  was  enacted 
by  "the  priests  of  the  Lord,  the  nobles  of  the  palace,  the  clergy,  and 
"  all  the  people."  Yet  much  was  left  to  the  discretion  of  the  scribes ; 
and  it  may  be  concluded,  that  the  composition  of  these  assemblies 
was  nearly  uniform,  notwithstanding  the  variations  in  the  forms 
of  the  instruments  in  which  their  proceedings  are  recorded. 

It  was  from  such  a  Gothic  council,  that  the  code  of  Alaric, 
though  collected  from  the  decrees  of  the  emperors,  and  the  opinions 
of  the  Roman  jurists,  derived  its  validity.  At  Aries,  the  Gothic 
monarch  assembled  his  bishops  and  his  nobles.  With  their  con- 
sent, he  promulgated  the  code  in  which  their  deliberations,  as  he 
declared  to  his  subjects,  had  explained  the  obscurities,  and  amended 
the  errors,  of  the  laws  of  Rome.  This  was  a  proud  assertion;  but 
the  Anian  Breviary  retained  its  authority,  at  a  period  when  the 
sources  from  which  it  was  derived  were  nearly  forgotten ;  and,  until 
the  recovery  of  the  Pandects,  it  was  the  principal,  if  not  the  only 
code,  from  which  a  knowledge  of  the  civil  law  was  gained  by  the 
jurists  of  Gaul  and  Spain. 

Alaric  gave  an  impulse  to  the  Gothic  legislation  which  con- 
tinued till  the  extinction  of  the  monarchy;  and  guided  the  Visi- 
gothic  kings  and  their  councils  in  the  formation  of  the  successive 
digests  or  compilations  of  the  Gothic  laws :  although  his  Breviary 
was  not  received  in  Spain,  yet  the  Spanish  councils  followed  the 
example  which  Goaric  and  the  magnates  of  the  court  of  Alaric 
had  afforded  them.  Leovigild,  the  Arian  king,  acquired  the  title 
of  the  legislator  of  the  Goths  as  well  as  Euric;  and  his  image, 
according  to  the  old  traditions  of  Spain,  was  painted  "in  long 
"  robes,  in  robes  of  peace,"  more  truly  honourable  than  the  corslet 
or  the  helm.  He  revised,  says  Isidore,  such  laws  of  Euric  as  were 
objectionable,  and  he  added  new  laws  to  meet  the  cases  for  which 
Euric  had  not  provided.  The  code  of  Euric,  though  imperfect,  and 
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requiring  these  enlargements,  was  yet  redundant;  and  Leovigild 
abrogates  many  superfluous  laws.  Many  of  the  laws  of  the  here- 
tical father  were  abrogated  or  corrected  in  their  turn  by  his 
Catholic  son,  Recaredo  (from  621  to  631),  and  laws  of  Gundemar 
and  Sijebuto,  equally  Catholic  and  intolerant,  are  found  in  the 
general  collection. 

A  more  important  era  in  the  history  of  the  Gothic  law  is 
formed  by  the  reign  of  Sisenando  who,  in  the  4th  Council  of 
Toledo,  in  634,  exhorted  the  assembly  to  bear  in  mind  the  decrees 
of  his  predecessors — to  protect  the  rights  of  the  church  and  to 
correct  the  abuses  which  had  arisen  from  the  neglect  of  ecclesias- 
tical discipline.  In  the  acts  of  the  council,  as  they  now  exist,  the 
compilation  of  any  general  digest  of  the  Gothic  laws  is  unnoticed ; 
but  the  ancient  and  uniform  tradition  of  Spain  considered  the 
Fuero  Juzgo  as  "the  book  which  was  made  by  sixty-six  bishops,  in 
"  the  presence  of  King  Sisenando,  in  the  4th  Council  of  Toledo"; 
and  Sisenando,  like  Leovigild,  was  painted  "in  long  robes,  in  robes 
"  of  peace." 

Chindasvinto  enacted  many  good  laws ;  but  it  may  be  doubted 
whether  he  undertook  a  general  revision  of  the  code.  The  8th 
Council  of  Toledo  was  convened  in  653  by  Recesvinto  who 
directed  it  to  revise  and  new  arrange  the  existing  code.  The  digest 
was  executed  and  promulgated  by  the  decree  of  the  "glorious 
"  King  Recesvinto,"  which  appears  at  the  head  of  the  second  book 
of  the  Visigothic  codea.  In  this  decree  he  recites  the  correction  of 
the  laws  which  had  taken  place  under  his  sanction,  and  that  they 
"  followed  in  the  book"  in  the  order  in  which  they  had  been  dis- 
posed. 

King  Bambab  issued  several  decrees  intended  to  check  the 
declension  of  military  ardour  among  his  subjects;  but  this  unfor- 
tunate monarch  was  deprived  of  his  throne  by  a  strange  device, 
suggested  by  the  craft  and  ambition  of  Ervigius.  The  usurper 
attempted  to  win  the  affections  of  the  Goths,  by  recommending 
the  members  of  the  12th  Council  of  Toledo6  to  moderate  the  pains 
and  forfeitures  with  which  the  neglect  of  military  service  was  visi- 
ted by  the  existing  laws ;  and,  with  a  fair  show  of  equity  and  mode- 
ration, he  charged  the  council  with  the  task  of  correcting  the  defects 
of  the  Gothic  laws.  The  revision  took  place,  but  the  alterations 

»  Fuero  Juzgo,  Lib.  2,  Tit.  I.  Leg.  8.  In  the  Latin  text,  Lib.  2,  Tit.  I.  c.  9,  this 
law  is  given,  not  to  Recesvinto,  but  to  Chindasvinto.  Internal  evidence  supports 
the  reading  of  the  Fuero  Juzgo,  which  we  have  followed. 

»>  A.D.  672-80.  c  A.D.  681. 
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thus  made  were  considered  after  the  death  of  Ervigius  as  ill-advised ; 
and  the  decrees  which  he  and  the  council  had  repealed  were 
restored  by  the  orders  of  Flavius  Egica,  under  whose  reign  the 
code  underwent  its  last  revision.  He  directed  them  to  retain  those 
laws  only  which  had  been  in  force  "from  the  reign  of  King  Chin- 
"  dasvinto  to  the  reign  of  King  Bamba" — thus  excluding  all  the 
laws  of  Ervigius,  at  the  same  time  that  he  evaded  passing  a  direct 
censure  on  his  memory.  We  hasten  to  the  conclusion  of  this  tedious 
outline  of  the  history  of  the  Gothic  code.  The  laws  of  Witizaa,  who 
allowed  the  priests  as  many  concubines  as  they  could  afford  to  keep, 
are  said  to  have  been  effaced  by  the  piety  of  later  kings,  and  a  few 
laws,  attributed  to  Rodrigo,  the  last  of  the  Gothsb,  were,  if  Morales 
be  accurate,  inserted  under  the  proper  heads  in  the  code  of  Egica. 

From  these  repeated  revisions  resulted  the  digest  of  Visigothic 
law,  now  existing  in  two  texts,  viz.  the  Leges  Wisigothorum,  pub- 
lished by  Lindenbrogius,  and  repeated  by  other  editors ;  and  the 
Spanish  translation,  known  by  the  name  of  the  Fuero  Juzgo.  It  is 
a  methodical  code,  divided  into  twelve  books,  which  again  are  sub- 
divided into  titles,  each  containing  several  laws.  In  the  Latin  text, 
the  rubric  "  antiqua  "  is  prefixed  to  a  great  proportion  of  these  laws. 
A  second  class  consists  of  those  noted  as  "newly  amended,"  and 
sometimes  the  initials  of  the  king,  under  whose  name  the  emenda- 
tion took  place,  are  added.  To  others  is  prefixed  the  abbreviated 
name  of  the  king  in  whose  reign  they  were  enacted. 

Great  antiquity  must  be  assigned  to  the  Spanish  version, 
though  its  era  is  uncertain.  Alfonso  de  Villadiego  assumed,  that  it 
was  made  in  the  4th  Council  of  Toledo,  or  at  least  under  the  Gothic 
kings.  Don  Joseph  Pellicer  quotes  it  as  a  proof,  that  the  Castilian 
was  the  ancient  primitive  language  of  Spain — being  one  of  the 
seventy-two  languages  which  arose  out  of  the  confusion  at  Babel. 
A  law  of  Recesvintoc,  in  which  he  directs  the  employment  of  an 
authenticated  transcript  of  the  law,  has  been  misinterpreted,  to 
sanction  these  reveries.  More  critical  writers,  Asso,  and  Manuel, 
and  Llorente,  consider  it  as  a  translation  made  by  order  of  Saint 
Ferdinand  in  1235,  for  the  use  of  the  city  of  Cordova.  The  Galh'can 
dialect  was  the  more  ancient  of  "romance"  of  Spain;  and  though 
Alfonso  de  Villadiego  was  a  careless  editor  and  his  MS.  perhaps 
modernized,  yet  the  language  of  the  Fuero  Juzgo  still  exhibits 
strong  traces  of  the  dialect  of  the  Gallegos.  The  existence  of  earlier 

*  A.D.  701-11.  t>  A.D.  711-16. 

c  L.W.  lib.  2,  tit.  i.  c.  10.  "Defendemos  que  non  presente  al  juez...otro  libro 
"de  leyes  si  non  este  nuestro,  o  otro  traslado  segun  de  este."  F.J.  lib.  2,  tit.  1. 1.  9. 
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translations  is  affirmed  by  writers  of  credit.  The  Conde  de  Cam- 
pomanes  quotes  a  MS.  of  the  12th  century  in  his  possession,  con- 
taining a  Spanish  translation  of  the  Visigothic  law.  It  was  conjec- 
tured by  Sotelo,  that  a  translation  was  made  for  the  use  of  the 
Judges  of  Castile,  Layn  Calvo  and  Nuno  Rasura;  and  that,  from 
the  use  they  made  of  the  Gothic  law,  it  acquired  the  name  of  Liber 
Judicum,  afterwards  corrupted  into  Libro  Juzgo.  Whensoever  the 
version  may  have  been  made,  the  translator  certainly  did  not 
take  the  common  Latin  text  of  the  Leges  Wisigothorum  as  his 
original.  The  Fuero  Juzgo  contains  much  which  is  not  to  be  found 
in  the  latter :  and  there  are  occasional  variations  in  the  order  of  the 
laws,  as  well  as  in  their  sense.  An  important  difference  between 
the  two  codes  has  been  overlooked  by  the  writers  who  have  treated 
on  them.  In  the  Fuero  Juzgo  the  twelve  books  of  civil  and  criminal 
laws  are  preceded  by  the  remarkable  "exordium"  containing  a 
selection  of  laws  or  canons,  enacted  in  different  councils  of  Toledo3-, 
which  regulate  the  mode  of  electing  the  king  by  the  bishops  and 
magnates  of  the  palace,  and  the  people,  define  his  duties,  and 
denounce  the  penalties  of  high  treason, — being  in  fact  the  con- 
stitutional laws  of  the  Gothic  monarchy.  This  exordium  is  wanting 
in  the  Leges  Wisigothorum.  And  this  circumstance,  therefore, 
inclines  us  to  conjecture,  that  the  MS.  from  which  the  latter  were 
printed  was  not  the  genuine  Spanish  code,  but  that  it  was  intended 
for  the  use  of  the  Visigoths  who  fled  to  France.  These  fugitives,  as 
we  have  already  noticed,  retained  their  Gothic  laws;  but,  as  they 
could  not  need  the  collection  relating  to  the  rights  of  the  Gothic 
kings,  it  is  probable  that  it  would  be  omitted  by  their  transcribers. 
Ambrosio  de  Morales  saw  an  "exceedingly  antient"  MS.  in  the 
cathedral  library  at  Toledo,  in  which,  after  each  Latin  law,  the 
same  law  followed  in  Castilian.  If  this  Castilian  version  was  the 
same  as  now  appears  in  the  printed  Fuero  Juzgo,  the  Latin  code  was 
that  which  we  suppose  to  have  been  the  authentic  text  in  use  in 
Spain.  When  Sotelo  visited  the  cathedral  library,  the  MS.  had 
disappeared;  he,  therefore,  accuses  Morales  of  having  given  a 
mistaken  account  of  some  other  MS.  But  Ambrosio,  the  Tom 
Hearne  of  Spain,  was  not  likely  to  blunder  in  these  mattersb.  New 

a  From  the  fourth  Council  to  the  seventeenth. 

b  Whilst  this  article  is  passing  through  the  press,  we  learn,  that  the  Spanish 
academicians  have  completed  their  edition,  a  copy  whereof,  and  probably  the 
only  one  which  has  travelled  out  of  Spain,  has  been  transmitted  by  them  to 
M.  Raynouard,  the  learned  and  estimable  secretary  of  the  French  Institute. 
Unfortunately  we  have  not  had  an  opportunity  of  making  use  of  this  publication. 
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and  correct  editions  both  of  the  Latin  code  and  of  the  Fuero  Juzgo 
would  have  been  given  by  the  Spanish  Academicians,  if  their 
labours  had  not  been  interrupted  by  the  invasion  of  the  French. 

The  share  which  each  of  the  Gothic  kings,  from  Euric  to  Rod- 
rigo,  had  in  the  code,  as  it  now  exists,  cannot  be  satisfactorily 
ascertained.  The  learned  have  enjoyed  their  usual  amusement; 
commentator  shakes  his  head  at  commentator,  and  more  doubts 
are  raised  by  them  than  can  be  easily  satisfied.  A  conspicuous  place 
is  held  by  the  decrees  of  Recesvinto;  and  in  his  reign  the  code 
appears  to  have  taken  its  present  form.  One  solitary  manuscript 
ascribes  to  Ervigius  the  decree  which  we  have  quoted  as  of  Reces- 
vinto. And  on  this  authority  only,  Marina  has  thought  fit  to  differ 
from  every  other  writer  who  has  treated  on  this  subject,  and  to 
suppose  that  the  digest  of  Ervigius  is  preserved  in  the  Fuero  Juzgo, 
though  all  the  chronicles  of  Spain  proclaim  him  as  the  corrupter 
of  the  laws. 

The  ancient  and  unentitled  laws  were  attributed  by  Villadiego 
to  Euric  or  Leovigild,  to  Sisenando  or  Saint  Isidore.  Isidore 
presided  at  the  4th  council  of  Toledo ;  and  although  the  supposi- 
tion is  unconfirmed  by  historical  evidence,  it  is  not  wholly  improb- 
able but  that  the  national  code  of  the  Goths  may  owe  its  origin  to 
the  diligence  of  the  Metropolitan  of  Seville.  Those  who  ascribe 
the  compilation  to  Isidore  are  supported  in  the  conjecture,  by 
observing  that  there  are  portions  of  the  Gothic  law  which  are  given 
in  his  words.  And  to  the  chapter  on  the  degrees  of  affinity  (Lib. 
IV.  Tit.  i.)  the  name  of  Isidore  is  prefixed  in  the  decretals  of  Gratian, 
where  it  is  also  inserted.  A  deep  knowledge,  both  of  the  Gothic  and 
of  the  Roman  laws,  was  required  by  the  compiler  of  the  code ;  and 
none  could  have  been  better  qualified  for  the  task  than  Isidore,  the 
first  historian  of  the  Visigoths.  Accident  often  fans  the  latent 
spark  of  genius  into  flame ;  and  the  flame  of  Isidore  is  referred  to 
an  accident,  which  may  have  been  invented  to  account  for  it. 
When  a  schoolboy,  he  was  very  idle,  played  truant,  and  ran  away 
into  the  fields.  After  wandering  about,  he  became  weary,  and 
thirsty,  and  stopped  at  a  well.  The  stone  round  the  brink  of  the  well 
was  hollowed  into  grooves  and  channels.  They  excited  the  curiosity 
of  the  boy ;  and  the  good  woman  who  was  drawing  water  explained 
the  cause  of  this  appearance, — the  stone  was  channelled  by  the 
constant  rubbing  of  the  bucket-rope.  The  future  bishop  then  be- 
thought himself,  that  if  the  hard  rock  could  thus  be  worn  through 
by  the  soft  and  yielding  substance,  surely  his  own  dullness  might 
give  way  to  application  and  industry;  and  thus  pondering,  he 
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returned  to  his  home — and  instantly  passed  into  a  new  life  and 
being.  The  studies  over  which  he  had  slumbered  in  weariness  now 
afforded  nought  but  delight;  and  he  prosecuted  them  with  such 
energy,  that  he  became  the  most  learned  man  of  his  age  and 
country.  In  the  rich  monastery  of  St.  Isidore,  at  Seville,  a  fragment 
of  the  well  stone  may  yet  be  seen  by  the  curious  pilgrim.  We  shall 
not  require  our  readers  to  swear  by  the  relic ;  but  even  those  who 
hesitate  to  receive  the  legend  as  perfect  truth  will  admit  the  in- 
genuity of  the  fable.  Isidore's  compositions  bear  witness  to  his 
extensive  learning.  Comments  on  the  scripture,  and  refutations 
of  heretical  doctrines,  were  perhaps  to  be  expected  from  a  primate 
of  the  Spanish  church.  But  his  chief  work  is  the  result  of  years  of 
the  most  varied  study.  The  critic  may  smile  at  some  of  his  fanciful 
etymologies;  yet  no  ordinary  capacity  could  have  planned  and 
executed  such  a  comprehensive  Encyclopaedia,  embracing  all  that 
was  known  in  theology,  and  history,  and  science,  and  general 
literature. 

There  is  no  nation  in  Europe  whose  early  history  is  so  un- 
satisfactory as  that  of  the  Visigoths — even  the  Hungarians  have 
more  copious  chroniclers.  Without  doubt,  many  historical  monu- 
ments must  have  perished  in  the  general  wreck.  The  Visigothic 
Hagiology,  a  valuable  though  neglected  depository  of  materials 
for  the  history  of  the  middle  ages,  is  comparatively  scanty.  No 
Gregory  or  Bede  arose  during  the  tumultuous  conflicts  in  which  the 
Goths  were  engaged,  in  the  earlier  periods  of  the  reviving  monarchy ; 
and,  when  they  had  leisure  for  the  cultivation  of  literature,  tradi- 
tion had  faded  away.  A  dark  and  barbarous  colouring  is  given  to 
the  annals  of  the  Visigoths  by  the  ecclesiastics,  who  are  our  sole 
historical  guides.  In  their  concise  and  jejune  chronicles,  we  meet 
with  nothing  but  battles,  miracles  and  murders.  More  informa- 
tion respecting  the  state  of  society  amongst  the  Visigoths  may  be 
gained  from  their  laws,  which  cast  a  transient  gleam  of  light  on  the 
manners  and  morals  of  the  people  to  whom  this  body  of  jurispru- 
dence was  adapted. 

From  the  great  care  which  the  Gothic  kings  bestowed  upon  the 
revision  of  their  code,  it  is  evident  that  courts  of  justice  had 
attained  that  importance  which  belongs  to  them  only  amongst  a 
rich  and  settled,  and  perhaps  an  unwarlike  people.  Until  the  reign 
of  Charlemagne,  the  Franks  needed  no  other  law  than  that  which 
Clovis  had  brought  from  the  Salic  land;  whilst  amongst  the  Visi- 
goths, each  generation  required  a  revision  of  the  former  law; 
so  rapid  were  the  changes  which  were  taking  place  in  society.  With 
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the  Romanized  inhabitants  of  Spain,  the  Goths  were  fast  amalga- 
mating; nor  do  we  discover,  in  their  laws,  any  indication  of  the 
haughty  contempt  in  which  the  tributary  Roman  was  held  by  the 
Frank  or  the  Lombard.  His  life  or  limb  was  not  valued  by  the 
Gothic  legislator  with  degrading  inferiority.  Both  Goth  and  Roman 
were  equally  called  to  the  defence  of  their  country;  and  the  pre- 
judices which  once  prevented  the  conquerors  and  the  conquered 
from  uniting  in  the  holiest  and  softest  bond,  no  longer  existed. 
Recesvinto,  "anxious  for  the  welfare  of  his  people,"  gave  a  legal 
sanction  to  the  intermarriages  of  the  Goths  and  the  Romans ;  and, 
expressing  his  sentiments  in  language  equally  honourable  and  con- 
ciliatory to  both  nations,  he  declared  that  he  was  repealing  an 
ancient  law  which  kept  those  asunder  who  were  equal  in  dignity 
and  in  lineage. 

Thus  far  we  hail  the  progress  of  social  order  and  humanity; 
but  the  pages  which  attest  the  increasing  civilization  of  the  Visi- 
goths, disclose,  at  the  same  time,  the  cruelty  and  profligacy  which 
disgraced  them.  The  precious  metal  was  debased;  and  even  ad- 
versity did  not  consume  its  impure  alloy.  We  would  speak  with 
respect  of  the  failings  of  the  Spaniards;  for,  amongst  them,  the 
good  principle  has  strongly  wrestled  with  the  evil  one : — but  their 
royal  banner  is  drenched  in  tears  and  gore;  and  the  sins  which 
have  so  deeply  stained  the  Spanish  nation  are  common  to  them 
and  their  Visigothic  ancestors.  Amidst  the  revolutions  of  empires, 
national  character  seems  endued  with  unconquerable  vitality,  and 
retains  to  the  last  its  original  peculiarities.  The  lessons  acquired 
by  the  infant  commonwealth  are  seldom  unlearned  in  prosperity 
or  in  decay.  Nations  acquire  habits  as  well  as  men ;  and  it  is  thus 
that  both  are  formed  to  vice  or  virtue. 

When  the  Visigothic  monarchy  arose  again,  its  moral  deformi- 
ties manifested  themselves  afresh.  Bitter  fruit  had  loaded  the 
parent  tree;  and  bitter  fruit  was  produced  by  the  scion  when  it 
came  to  bearing  age.  The  same  bigotry  which  afterwards  kindled 
the  hellish  fires  of  the  Inquisition,  and  the  cruelty  which  devoured 
the  inhabitants  of  America,  dictated  the  inhuman  and  persecuting 
edicts  of  Sisenando,  and  of  Recesvinto,  and  of  Sisebutoa.  A  tone  of 
unvaried  harshness  pervades  the  Gothic  code,  betraying  the  temper 
of  the  legislator,  as  well  as  the  sins  of  his  people.  No  proportion 
is  observable  between  crime  and  punishment.  Slavery,  and  the 
scourge,  are  denounced  for  the  most  unequal  offences;  and  slavery, 

a  The  whole  of  the  last  book  of  the  Latin  text  is  composed  of  laws  enacted  by 
these  princes  against  Jews  and  heretics. 
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amongst  the  Visigoths,  existed  in  all  its  unmitigated  horrors.  In 
the  seventh  Council  of  Toledo,  the  king  is  exhorted  by  the  fathers 
to  reign  in  mercy.  Recesvinto  prohibits  his  successors  from  indulg- 
ing in  the  luxury  of  forgivenessa.  If  the  king,  in  his  pity,  chose  to 
spare  the  life  of  the  state  criminal,  Recesvinto  declares,  that  the 
eyes  of  the  pardoned  traitor  were  to  be  dug  out,  and  the  hair  and 
skin  to  be  torn  from  his  forehead,  and  he  was  to  receive  an  hundred 
stripes,  and  be  a  slave  as  long  as  he  lived,  so  that  he  might  linger 
out  his  existence  in  wretchedness  and  painb.  A  free  woman,  who 
became  a  harlot,  was,  after  the  third  conviction,  to  receive  three 
hundred  stripes,  being  one  hundred  more  than  were  inflicted  for  any 
other  offence;  and  she  was  to  be  given,  as  a  slave,  to  some  poor 
caitiff  (algun  mezquino),  in  order  that  her  loss  of  liberty  might  be 
attended  with  greater  misery.  This  provision  exhibits  an  odious 
refinement  of  cruelty.  However  humiliating  to  human  nature  the 
fact  may  be,  it  is  too  certain  that  the  poor  man  always  crushes 
his  dependants;  he  thinks  he  can  only  assert  his  superiority  by 
brutality ;  he  fears  that  kindness  will  make  the  menial  equal  to  the 
master.  Heavier  still  were  the  punishments  which  awaited  the 
unchaste,  if  already  in  a  state  of  servitude ;  she  was  also  to  receive 
three  hundred  lashes,  and  the  skin  and  hair  were  to  be  torn  from 
her  forehead.  Even  the  ministers  of  justice,  it  was  feared,  would 
recoil  from  the  infliction  of  such  punishments  and  Recesvinto 
therefore  enacts,  that  the  judge  who  does  not  fulfil  the  decree  is 
himself  to  receive  an  hundred  lashes,  and  to  forfeit  thirty  "  sueldos." 
Whenever  the  law-giver  rages  for  the  preservation  of  good  morals, 
forgetting  that  charity  is  his  first  duty,  his  heart  is  rotten  to  the 
core.  The  greatest  corruption  of  manners  is  also  indicated  by  the 
savage  laws  against  adultery.  The  adulterer  was  put  in  the  power 
of  the  husband ; — and  the  woman  seduced  by  a  married  man  was 
delivered  to  the  offended  wife,  in  order  that  she  might  glut  her 
jealousy.  Such  were  the  Goths.  The  lust  of  Rodrigo  brought  down 
the  punishment  which  awaited  the  transgressions  of  the  nation; 
and  the  Visigothic  lion  fell  beneath  the  avenging  sabre  of  the 
Saracen  invader. 

By  the  civilians,  the  Gothic  code  has  been  praised  for  its 
affinity  to  the  civil  law.  Cujacius1  has  exaggerated  this  affinity.  A 
writer  of  deserved  reputation  has  passed  into  the  contrary  extreme0. 
"Towards  the  close  of  the  6th  century,"  he  tells  us,  "when  the 

»   F.  J.  lib.  2,  tit.  4.  1.  6.— L.  W.  lib.  2,  tit.  1.  1.  7. 

*  F.  J.  lib.  3,  tit.  4.  1.  17. 

c  Robertson — History  of  Charles  the  Vth. — State  of  Europe,  sec.  I. 
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"  Saxons  were  masters  of  the  most  fertile  provinces  of  Britain,  the 
"  Franks  of  Gaul,  the  Huns  of  Pannonia,  the  Goths  of  Spain,  and 
"  the  Goths  and  Lombards  of  Italy,  and  the  adjacent  provinces,... 
"  very  faint  vestiges  of  the  Roman  policy,  jurisprudence,  arts  and 
"  literature,  remained.  New  forms  of  government,  new  laws,  new 
"  manners,  new  dresses,  new  languages,  and  new  names  of  men 
"  and  countries,  were  everywhere  introduced/'  Robertson  has 
erred  in  this  general  view.  Expressions  which  are  not  inaccurate 
when  employed  in  describing  the  state  of  Britain,  or  Pannonia,  do 
not  convey  a  just  idea  of  Gaul  or  Italy,  and  still  less  of  Spain. 

The  invaders  were  thinly  scattered  amongst  the  original 
population.  Difference  of  language  did  not  long  continue  to  estrange 
the  Visigoths  from  the  ancient  inhabitants  of  the  country.  If  it 
be  desirable  that  nations  should  retain  their  national  character,, 
unchanged  by  foreign  intercourse,  the  builders  of  the  Tower  of 
Babel  deserve  the  blessings  of  mankind  for  producing  the  confusion 
of  tongues.  Neither  the  deepest  river,  nor  the  highest  mountain, 
can  separate  nation  from  nation  so  effectually  as  a  strange  language. 
Nay,  even  a  slight  diversity  in  idiom,  an  accent  or  a  tone,  will 
constitute  an  almost  impassable  barrier.  This  barrier  disappeared. 
So  completely  was  the  language  of  the  Visigoths  banished  by  the 
Romance,  that  it  has  scarcely  left  a  vestige,  except  the  names  pre- 
served in  history,  and  certain  titles  of  office  and  honour.  The 
termination  of  the  names  of  Chintila,  Fruela,  and  the  like,  is 
Msesogothic,  and  approaches  to  a  termination  which  frequently 
occurs  in  the  dialect  of  the  German  Switzers,  the  neighbours  of  the 
German  Suevi.  Other  of  their  names  are  nearer  to  the  Icelandic, 
or  Norsk.  Let  the  ancient  language  of  the  Goths  have  been  what 
it  may,  it  was  disused  by  them  at  a  very  early  period  of  their 
history.  It  has  been  supposed,  but  most  erroneously,  that  the 
Spaniards  retained  the  Maesogothic  characters  of  ULfila  till  the 
celebrated  council  of  Leon,  when,  as  we  are  told  by  Alonso,  "the 
"  scribes  were  ordered  to  disuse  the  Toledan  mode  of  writing,. 
"  invented  by  Don  Golfidas,  the  famous  bishop  of  the  Goths,"  and 
to  adopt  the  French  alphabet.  Not  a  tittle,  however,  of  the  pen- 
manship of  Don  Golfidas  ever  existed  in  Spain ;  and  there  is  reason 
to  suppose  that  it  never  was  used  elsewhere,  but  in  the  copies  of 
his  translation  of  the  Gospela.  The  very  difficult  handwriting  in 


a  In  their  inscriptions,  and  in  the  rubrics  of  the  books,  the  Spanish  Goths, 
like  the  Romans  of  the  Lower  Empire,  were  fond  of  using  combined  capitals — of 
monogrammatizing.  This  mode  of  writing  is  now  common  in  Spain,  on  the  sign- 
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which  the  ancient  Spanish  MSS.  was  written,  and  which  Aldrete, 
who  gives  a  specimen  of  it,  calls  Gothic,  is  the  same  with  what  is 
sometimes  called  Lombardic,  appellations  conveying  loose  and 
incorrect  ideas.  Maffei  was  in  possession  of  a  deed,  written  in  this 
character,  in  the  year  444,  before  the  Gothic  invasion.  It  was  the 
notarial  hand  of  the  ancient  Romans,  without  any  thing  of  Gothic  in 
it,  but  the  name.  Neither  in  reading,  nor  in  writing,  did  the  Gothic 
Spaniards  owe  ought  to  Ulfila1:  their  language  was  broken  Latin. 
All  grammar  was  lost ;  yet  it  was  essentially  Latin,  notwithstanding 

boards  and  on  the  shop-fronts,  where  it  has  retained  its  place  in  defiance  of  the 
canons  of  the  Council.  The  Goths,  however,  retained  a  truly  Gothic  custom  in  their 
writings.  The  Spanish  Goth  sometimes  subscribed  his  name;  or  he  drew  a 
monogram  like  the  Roman  emperors,  or  the  sign  of  the  cross  like  the  Saxon;  but 
not  infrequently  he  affixed  strange  and  fanciful  marks  to  the  deed  or  charter, 
bearing  a  close  resemblance  to  the  Runic  or  magical  knots  of  which  so  many  have 
been  engraved  by  Peringskiold,  and  other  Northern  antiquarians.  Description 
cannot  convey  an  idea  of  such  arbitrary  signs.  We  therefore  copy  the  following 
(see  below).  The  first  is  the  mark  of  Gundisalvo  Tellez,  affixed  to  a  charter,  dated 
in  the  year  of  the  era  840.  The  second  was  used  by  the  Abbot  Ovecus,  and  Peter 
his  nephew,  in  the  year  of  the  era  886,  King  Ramiro  reigning  in  Oviedo,  and  Fernan 
Gonzales  in  Castile.  The  third  was  affixed  by  Didaco  Ordoniz,  Roderico  Ordoniz, 
Tarasia  Ordoniz,  and  Argilo  Ordoniz,  to  a  charter  of  donation  executed  in  the  era 
1018.  These  are  all  Visigothic.  The  fourth,  a  Runic  cipher,  which  may  be  com- 
pared with  them,  is  given  by  the  learned  Swede  in  his  Annotations  upon  the  Life 
of  Theodoric;  and  is  taken,  with  others,  from  an  ancient  Icelandic  manuscript. 
Father  Andres  Marina  supposes  that  these  marks  were  printed  or  stamped.  The 
clause  with  which  the  deeds  end,  "manu  propria  signum  impressi,"  is  perhaps  of 
ambiguous  import;  but  he  might  have  added  several  strong  facts  in  support  of  his 
opinion.  Twenty-seven  years  after  the  date  of  the  first  charter  of  Gundisalvo  Tellez, 
his  widow  Flamula  granted  the  town  of  Pedrenales  to  the  abbot  and  monks  of 
Cardena,  for  the  good  of  Gundisalvo's  soul,  and  the  "sign"  which  she  made  "with 
"  her  own  hand"  is  the  same  as  that  which  was  made  by  Gundisalvo.  This 
certainly  shows  that  she  inherited  the  stamp  which  he  had  used  in  his  lifetime. 
The  four  children  of  Ordono  all  use  one  "sign"  which  was  probably  that  of  their 
father  or  family.  One  "sign"  is  used  by  Ovecus  the  uncle,  and  Peter  the  nephew. 
It  was  therefore  a  stamp  which  each  one  affixed.  It  has  been  thought,  that  the 
silver  letters  of  the  Gospels  of  Ulfila  were  stamped  or  printed  upon  the  purple 
parchment  by  movable  types  or  tools.  Did  Fust  and  Gutenberg  only  revive  the 
art  of  their  Gothic  ancestors? 
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its  barbarisms  and  solecisms ;  and,  perhaps,  it  scarcely  differed  from 
the  language  which  the  Spanish  people  spoke  in  the  days  of 
Augustus.  The  wit,  who  said  the  Spanish  was  such  Latin  as  he 
should  have  expected  to  have  heard  from  a  Roman  slave,  sulky 
from  the  bastinado,  came  a  great  deal  nearer  to  the  truth  than  he 
imagined.  If  the  famous  letter  of  St.  Jago  had  been  written  in  such 
Romance  as  is  employed  in  the  charter  granted  to  the  town  of 
Oviedo  by  the  Emperor  Alfonso,  we  might  have  been  half  inclined 
to  believe  that  it  was  penned  by  the  Apostle.  For  one  word  that  is 
clearly  of  Teutonic  origin,  in  the  Romance  of  Spain,  there  are  ten 
in  the  Volgare  of  Italy,  and  an  hundred  in  the  langue  Romane  of 
Gaul. 

Thus  Romanized  in  language  and  in  manners,  the  Visigoths 
soon  became  familiar  with  the  civil  laws.  Euric  held  his  court  at 
Aries,  in  Narbonensic  Gaul,  a  province  where  the  jurisprudence 
of  Rome  was  fully  established;  and  the  subtle  ingenuity  of  the 
Forum  was  blended  with  the  simple  equity  of  the  Gothic  Althing, 
by  the  counsellors  of  the  first  legislator  of  the  Visigoths.  It  is  true, 
that  Recesvinto  had  prohibited  the  judicial  employment  of  the 
Roman  law.  But  in  his  address  to  the  council  of  Toledo,  he  adopted 
the  words  of  Justinian's  instructions  toTribonian  and  his  associates ; 
and  the  Fuero  Juzgo  has  borrowed  much  in  matter,  and  more  in 
manner,  from  those  "foreign  laws,"  which  he  recommended  to  the 
private  study  of  the  advocate.  The  Gothic  kings  were  jealous  of 
the  political  authority  of  the  emperors,  not  distrustful  of  the 
wisdom  of  their  laws.  They  were  willing  to  profit  by  the  learning 
of  the  Roman  law,  whilst  they  attentively  guarded  against  such 
an  acceptance  of  its  doctrines,  as  might  have  been  construed  into 
a  tacit  acknowledgment  of  the  Imperial  authority.  And  although 
the  constitutions  and  rescripts  of  the  emperors,  and  the  institutions 
and  sentences  of  Gaius  and  Papinian,  and  Paulus  and  Ulpian,  were 
corrected  or  deformed  by  the  boldness  and  ignorance  of  the 
Barbarian  legislators  whom  Alaric  had  assembled;  yet  the  law  of 
Gothic  Gaul  was  Roman,  and  it  could  scarcely  fail  to  affect  the 
maxims  and  practice  of  the  tribunals  of  the  same  monarchy  beyond 
the  mountains. 

Other  causes  assisted  to  extend  the  sphere  of  Roman  jurispru- 
dence. It  gained  ground  by  each  revision  of  the  Visigothic  code 
in  the  Visigothic  councils.  It  was  the  deep  policy  of  the  Roman 
bishops,  long  before  they  had  confirmed  their  usurped  authority 
over  the  other  churches  of  the  West,  to  teach  the  priesthood  to 
consider  Italy  as  their  country,  the  eternal  city  as  their  home. 


352  The  Gothic  Laws  of  Spain 

Every  member  of  the  hierarchy  lived  under  the  civil  law ;  and 
persons  and  property  of  the  clergy  were  exempted  from  the  Bar- 
baric laws  of  the  State,  and  judged  exclusively  by  the  code  which 
the  spiritual  empire  had  adopted.  Amongst  the  prelates  who  sat 
in  the  Visigothic  councils,  many  were  Spaniards  of  Roman  kindred, 
others  were  foreigners  to  the  Goths  in  birth-place  as  well  as  in 
blood;  all  were  aliens  by  education.  The  business  of  legislation 
devolved  upon  those  who  predominated  in  number,  whose  functions 
enforced  respect,  and  whose  learning  brought  conviction.  The 
wealth  of  the  Goths  now  consisted  no  longer  of  flocks  and  herds. 
New  regulations  were  required  to  protect  them  in  the  enjoyment 
of  their  property,  and  to  regulate  its  acquisition  and  transmission. 
Law  had  become  a  science; — the  action  was  to  be  prosecuted 
according  to  form  and  rule,— cases  arose  to  which  the  old  "un- 
written customs"  could  no  longer  apply;  and  when  the  council^ 
in  obedience  to  the  orders  of  the  monarch,  deliberated  on  the  law,, 
they  would  "  supply  the  deficiencies  "  from  the  wisdom  of  Justinian 
or  Theodosius;  and  in  "correcting  its  superfluities,"  many 
antique  usages,  taught  by  the  "All- wise  One,"  and  to  which  the 
Goths  adhered  with  religious  veneration,  as  long  as  they  met  in 
tumultuous  freedom  on  the  hill  of  judgment,  and  under  the  lowering 
sky,  appeared  absurd  or  iniquitous  to  the  pious  Fathers  of  the 
council  assembled  in  the  splendid  choir  of  Toledo. 

The  code  of  a  rich  and  powerful  nation  enabled  them  to  fill  up 
the  meagre  outline,  and  to  connect  the  scattered  portions  of  the  old 
un written  law  into  a  regular  system.  Method,  order  and  science, 
were  given  to  the  Gothic  customs  by  those  who  had  studied  in  the 
pages  of  the  Digest.  When  the  king  issued  a  decree,  his  scribes 
and  chancellors  couched  it  in  the  language  of  an  Imperial  rescript. 
The  Gothic  warrior  was  wrapped  in  the  Roman  toga.  The  reader, 
who  compares  the  Visigothic  code  with  the  other  barbarian  laws, 
will  instantly  perceive  the  efforts  made  by  the  Gothic  lawyers  to 
assimilate  themselves  in  language,  and  consequently  in  feeling,  to 
the  Roman  jurists.  Neither  the  Burgundian  nor  the  Frank,  nor  the 
Lombard,  would  dispense  with  those  words  of  art,  of  Teutonic 
origin,  expressing  ideas  for  which  no  strict  equivalent  can  be  found 
in  classical  Latin.  They  write  in  law-Latin,  concise,  technical  and 
barbarous.  The  latinity  of  the  Gothic  laws  is  florid — sometimes 
eloquent.  It  may  be  deficient  in  purity;  yet  all  barbaric  roots  are 
studiously  avoided.  Civil  rights  are  defined  in  the  language  of  the 
Roman  jurists ;  and  the  Teutonic  fines  and  penalties  of  the  criminal 
are  designated  by  expressions  which  divest  them  in  appearance  of 


The  Gothic  Laws  of  Spain  353 

their  barbaric  character.  As  a  specimen,  we  give  the  following — 
an  "ancient"  law,  perhaps,  of  the  age  of  Sisenando. 

"  Qui  filium  aut  filiam  alicujus  ingenui  vel  ingenuae  plagiaverit, 
"  aut  sollicitaverit,  et  in  populos  nostros,  vel  in  alias  regiones 
"  transferri  fecerit,  hujus  sceleris  auctor,  patri  aut  matri,  fratri- 
"  busque  si  fuerint,  sive  proximis  parentibus  in  potestate  tradatur, 
"  ut  illi  occidendi  aut  vendendi  eum  habeant  potestatem.  Aut  si 
"  voluerint,  compositionem  homicidii,  ab  ipso  plagiatore  conse- 
"  quantur,  id  est  solidos  quingentos;  quia  parentibus  venditi  aut 
"  plagiati  non  levius  esse  potest,  quam  si  homidicium  fuisset 
"  admissum.  Quod  si  eum  ex  peregrinis  ad  propriam  regionem 
"  potuerit  revocare  plagiator,  CCL  solidos,  hoc  est  medietatem 
"homicidii  exsolvat:  Aut  si  non  habuerit  unde  componat  ipse 
"  subjaceat  servituti." — Leg.  Wisigoth.  i.  7,  tit.  3,  c.  3. 

Its  verbosity  forms  a  strong  contrast  to  the  brevity  of  the 
analogous  statute  of  the  Lombard  Luitprand. 

"  Si  quis  liberum  hominem  foris  provinciam  vendiderit,  et 
"  probatum  fuerit,  componat  widrigilt  ejus,  tanquam  si  eum 
"  occidisset." — Leg.  Longob.  lib.  2,  tit.  25,  c.  2. 

Here  it  is  seen  that  the  Gothic  law  expresses  the  Teutonic  widrigilt, 
or  the  blood-fine,  by  a  circumlocution.  The  Lombard  begins  his 
enactment  with  stiff  and  formal  "Si  quis,"  and  compresses  it  in 
two  lines.  On  the  contrary,  the  Gothic  legislator  seeks  to  give  his 
law  an  elegant  turn;  and  he  is  minute  and  special,  and  inveighs 
against  the  crime.  But  the  object  of  both  laws  is  exactly  the  same ; 
and  of  both,  the  original  was  perhaps  the  same  Teutonic  law  verse. 

Although  the  jurisprudence  of  the  Goths  was  modified  and 
affected  by  the  civil  law,  yet  it  asserted  its  independence,  and  in  the 
main  it  retained  its  pristine  structure.  Partially  adopted,  and  by 
the  will  of  the  legislature,  the  civil  law  continued  subservient  to  the 
barbaric  customs  with  which  it  was  incorporated;  and  we  have 
seen,  that,  except  in  the  form  under  which  it  had  been  so  sanctioned, 
the  judge  could  not  allow  it  to  be  quoted.  Many  portions  of  the 
civil  law  have  been  received  into  the  English  common  law  nearly 
by  the  same  means;  and,  without  appealing  to  the  Pandects,  the 
English  courts  receive  their  regulations  for  successions  ab  intestato 
through  the  medium  of  the  statute  of  distributions.  The  criminal 
law  of  the  Visigoths  remained  truer  to  its  Teutonic  origin.  Blows 
and  wounds  were  compensated  by  a  fixed  and  apparently  inade- 
quate fine;  and  the  murderer,  except  in  one  or  two  aggravated 
cases,  could  equally  make  his  peace  with  money. 

p.  ix.  23 
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We  have  spoken  hitherto  only  of  what  may  be  considered  as  the 
statute  laws  of  the  Visigoths ;  but  it  must  not  be  supposed  that  the 
whole  body  of  their  law  appears  in  the  twelve  books  of  the  Visi- 
gothic  code.  They  had  their  common  or  traditionary  law,  still 
existing  in  "unwritten  usages  and  customs,"  as  well  as  their 
written  law;  and  we  are  supported  by  analogy  in  asserting,  that 
this  common  law  often  spoke  when  the  statute  law  was  silent.  It 
outlived  the  monarchy;  and  we  now  collect  it  from  the  "Fueros" 
or  ancient  customs  of  Castile  and  Leon.  The  customs  in  question 
are  preserved  in  the  charters  of  the  towns  which  gave  by-laws  to 
the  inhabitants,  confirming  the  unwritten  common  law  of  the 
country,  sometimes  with  greater  or  lesser  modifications  in  the 
detail,  but  agreeing  in  general  principles31.  We  equally  discover 
them  in  the  acts  of  Cortes,  which,  to  borrow  the  expression  of 
Sir  Edward  Coke,  are  often ' '  affirmances  of  the  common  law. ' '  The 
traditionary  Fueros  of  Castile  also  formed  the  basis  of  the  "Fuero 
Viejo  de  Castidla"  which  received  its  last  revision  under  Peter  III.b 
And  even  Alonso  the  Wise,  though  he  planned  the  subversion  of  the 
ancient  jurisprudence  of  iiis  kingdom,  admitted  into  the  Partidas 
such  of  those  "fueros  de  Espana"  as  relate  to  the  tenures  of  land, 
and  to  military  service. 

Consisting  of  ancient  usages,  neither  refined  by  the  learning  of 
the  councils,  nor  restrained  by  the  power  of  the  kings,  the  Fueros 
of  Castile  and  Leon  bear  a  nearer  affinity  to  the  jurisprudence  of 
the  Teutonic  nations  than  the  written  code.  Nor  must  it  be  for- 
gotten that  the  Suevi,  who  peopled  Gallicia,  and  great  part  of 
the  country  which  afterwards  constituted  Old  Castile,  continued 
independent  of  the  Visigoths,  till  the  usurper  Andica  was  subdued 
by  Leovigild ;  and  it  may  be  doubted  whether  such  an  incorporation 
of  the  two  nations  then  took  place  as  to  deprive  the  Suevi  of  their 
ancient  customs;  and  these  probably  became  blended  with  the 
traditionary  Gothic  common  law.  No  law  or  decree  of  council,  from 
which  the  jus  retractus  could  arise,  is  extant ;  but  this  mischievous 
restriction,  so  consonant  to  the  Teutonic  respect  for  real  property, 
prevailed  universally  in  Castile,  and  the  right  of  the  next  heir 
was  barred  in  the  market-place  of  Baeza,  by  nearly  the  same 
formalities  as  were  employed  in  the  Shire  Court  of  Drontheim.  In 
the  Code,  the  water  ordeal  is  noticed  only  once,  in  a  law  "newly 
"  amended"  by  Flavius  Egicac.  But  ordeal  by  compurgation,  the 

a  Mr.  Hallam's  classical  work  may  be  consulted,  for  a  sketch  of  the  history  of 
the  usurpation  of  the  Spanish  towns. — Europe  during  the  Middle  Ages,  vol.  n. 
p.  397.  b  A.D.  1340.  c  L.  W.  I  6,  t.  1.  i.  3. 
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most  ancient  form  of  trial  by  jury,  and  the  battle  ordeal,  do  not 
appear  at  all.  Neither  do  we  find  any  notice  of  the  custom  of 
returning  military  leaders  by  the  verdict  of  a  jury.  All  these  customs, 
however,  were  Fueros  of  Spain,  in  the  middle  ages.  Nor  could  they 
possibly  have  then  existed,  had  they  not  been  preserved  by  imme- 
morial usage  and  tradition. 

Of  these  relics  of  ancient  polity,  none  are  more  remarkable  than 
those  which  relate  to  the  nomination  of  the  officers  of  the  Spanish 
armies. 

A  king  of  the  ancient  Germans  could  only  be  raised  to  supreme 
authority  from  a  royal  line;  but  the  commander  of  the  host  was 
chosen  solely  for  his  valoura.  The  free  and  warlike  elections  of  the 
Germans  in  the  days  of  Tacitus  continued  to  be  the  privilege  of 
the  Spanish  soldiery  even  in  the  reign  of  Alonso.  So  discordant  to 
the  constitution  and  prejudices  of  feudal  Europe,  this  custom  is 
a  singular  vestige  of  the  remote  antiquity,  and  seems  to  have  been 
retained  by  the  Spaniards  alone.  Only  faint  and  vanishing  traces 
of  elective  chieftainship  can  be  discerned  in  other  parts  of  Europe. 
When  military  tenures  of  land,  even  in  their  simplest  state,  were 
adopted  by  the  Teutonic  nations,  the  franchise  necessarily  fell 
into  disuse.  As  long  as  they  warred  only  for  plunder,  the  leader 
was  but  the  first  amongst  his  peers  during  the  foray;  exciting  their 
valour  by  his  example,  not  urging  them  on  by  his  authority.  The 
lot  divided  the  harvest  of  the  sword.  The  need  of  the  soldier  did 
not  make  him  dependent  on  his  general.  Each  had  helped  to 
conquer  the  booty  of  the  camp,  or  the  spoil  of  the  city ;  and  whilst 
the  field  was  still  reeking,  and  the  flames  yet  playing  amidst  the 
ruins,  each  freebooter  huddled  up  his  gold,  or  drove  away  the  kine, 
or  bound  the  captive  beauty,  still  shrinking  from  his  grasp.  But 
he  took  his  winnings  as  the  well-earned  wages  of  the  day  of 
slaughter;  not  as  the  price  of  his  dependence  on  the  captain  of 
the  horde,  whom  his  own  voice  had  elevated  to  a  dignity  which  was 
bestowed  by  all  for  the  common  good  of  all.  At  length  they 
rooted  themselves  in  the  soil,  and  the  land  itself  rewarded  the 
soldier's  prowess;  the  subject  of  a  monarchy  lost  the  liberties  of 
the  marauder,  and  a  permanent  reward  brought  along  with  it  a  long 
subjection.  The  lord  of  the  villein  became  himself  a  vassal.  A 
yearly  crop  arose  from  the  field  as  the  salary  of  the  oft  recurring 
campaign.  Valour,  the  soldier's  virtue,  no  longer  enabled  him  to 
aspire  to  military  authority.  Some  were  born  to  command,  and 
others  to  obedience.  The  king  enforced  the  service  of  the  baron. 
a  "Reges  ex  nobilitate  duces  ex  virtute  sumunt."  Tac.  de  Mor.  Germ.  c.  7. 

23—2 
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The  Vavasor  was  bound  to  follow  the  banner  which  waved  on  the 
dungeon  tower  of  the  castle;  and  every  one  in  his  degree  ac- 
companied his  superior  to  the  field;  no  longer  the  leader  whom 
he  followed  from  affection  and  choice,  but  the  liege  lord  beneath 
whom  he  fought  in  servitude  and  fealty. 

History  does  not  record  the  early  mode  of  electing  the  Teutonic 
captains.  But  it  is  clear  that  these  elections  took  place  in  the 
popular  meetings  in  which  the  Germanic  nations  exercised  their 
autonomya.  The  laws  of  Edward  the  Confessor  show,  that  the 
Here toch1  was  chosen  by  the  people  of  the  shire,  in  full  folkmoot 
assembled1*.  The  military  dukes  or  Heretochs  of  the  Bavarians 
were  originally  chosen  by  the  people  of  each  district ;  but,  when  the 
"Lex  Baiuvariorum  "  was  compiled,  the  emperor  had  acquired  the 
right  of  naming  the  Heretoch,  whose  authority  was  declared  to  be 
the  same  with  that  of  the  elected  Heretochs;  and  it  is  probable  that 
the  people  had  lost  their  right.  From  this  source,  descending  low 
indeed  in  the  scale  of  authority,  we  derive  the  choice  of  our 
constables  in  the  hundred  court  or  the  wapentake.  That  the 
constable,  by  whatever  name  he  was  first  truly  called,  was  a  military 
officer  in  his  origin  is  indubitable.  He  may  have  been  conservator 
of  the  peace  in  the  time  of  Alfred ;  yet  surely  it  was  by  force  of  arms, 
and  by  laying  the  staff  of  his  brown  bill  about  the  head  of  the 
unruly  Saxon.  The  statute  of  Winton,  which  gave  the  chief 
constable  the  view  of  armour,  proves  that  he  was  cognizant  of 
similar  matters  before  its  enactment.  New  duties  imposed  on  old 
officers  are  always  analogous  to  such  as  they  have  been  accustomed 
to  perform. 

It  is  not  known  in  what  manner  the  Scandinavian  nations 
chose  their  military  leaders,  but  there  is  a  remarkable  uniformity 
in  all  their  customs;  and  we  may  be  allowed  to  conjecture,  that 
the  War-king  was  invested  with  his  office  by  proceedings  similar 
to  those  which  afterwards  placed  the  Folk-king  on  the  throne. 
When  the  royal  authority  became  permanent,  the  chief  of  the  State 
was  the  head  of  the  army;  and  their  civil  and  military  policy 
coalesced  and  corresponded.  Now  it  appears,  that  if  the  throne  of 
Norway  was  forfeited  or  vacant,  a  new  King  was  returned  by  the 
verdicts  of  the  juries  of  the  shires0.  Twelve  of  the  wisest  men  were 

a  Lex  Baiuvariorum,  tit.  2.  The  Duke  of  the  Bavarian  nation  was  elected  from 
the  family  of  the  Agilolfmgi;  but  he  must  be  distinguished  from  the  Dukes  or 
Heretochs  of  the  provinces  or  shires.  b  Leges  Edvvardi,  p.  206. 

c  Gula-Things-Laug  B.  I.  c.  1.  "  Om  Kongens  Udvalgelse."  In  the  last  revision 
of  this  code  by  King  Magnus  Lagaboetir,  the  chapter  in  question  is  omitted. 
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chosen  from  each  province,  who  swore  that  they  would  name  him 
who  was  most  deserving  of  the  dignity.  Such  was  declared  to  be 
the  law  of  Norway,  in  the  laws  collected  by  Haco,  the  foster  son  of 
Athelstan,  who  gathered  together  the  ancient  customs  of  his  people 
from  the  mouths  of  the  hereditary  deemsters,  and  afterwards 
revised  by  Olave,  the  hallowed  king.  And,  in  deference  to  this,  the 
ancient  privilege  of  the  Northmen,  Prester-Swerre  the  usurper 
obtained  a  confirmation  of  his  title  from  the  twelve  men  of  each 
shire,  who,  according  to  the  Abbot  of  Thingore  "  adjudged  the  name 
"  of  king  to  him."  In  every  branch  of  the  polity  and  jurisprudence 
of  the  Gothic  nations,  we  observe  the  veneration  in  which  the 
decisions  or  determinations  of  twelve  men  were  held.  We  have 
lost  the  intermediate  links  of  the  chain ;  but  when  the  constable 
is  returned  in  the  court  leet  of  an  English  manor,  by  the  oaths  of 
the  leet  jury,  it  is  certain  that  this  humble  though  ancient  con- 
stitutional officer  derives  his  annual  reign  from  the  voices  of  such 
a  band  as,  in  days  of  old,  placed  the  monarch  of  Norway  on  the 
throne.  As  to  the  ancient  elections  in  the  hundred  courts  and 
wapentakes,  great  uncertainty  prevails  respecting  them ;  yet  there 
is  reason  to  suppose,  that  in  many  instances  the  chief  constable 
was  not  chosen  by  the  body  of  the  suitors,  but  returned  by  a 

jury- 
So  much  for  the  North.  But  we  must  now  flit  again  to  the 
sultry  realms  of  Spain,  where  we  shall  find  our  old  Gothic  juries 
employed  in  electing  the  chief  officers  of  the  army  and  navy  of 
the  Castilians,  the  Adalid1,  the  Almocaden2,  the  Alfaqueque  and  the 
Comitrea,  whose  qualifications  were  ascertained  by  a  jury  of  twelve 
wise  men,  and  whose  promotion  was  consequent  upon  the  verdict. 
The  Castilians  probably  did  not  suspect  that  in  this  ceremonial 
they  were  imitating  the  solemn  sessions  of  the  Asi. 

Who  was  to  be  the  Adalid  ?  The  question  must  be  answered  in 
the  words  of  the  wise  King  Alonso3.  He  has  given  us  a  portrait 
of  the  ancient  Castilian  army,  in  all  the  brilliant  tints  of  ancient 
chivalry13.  It  was  said  by  the  wise  ancients  that  "the  Adalid 
"  should  be  endowed  with  four  gifts — the  first  is  wisdom,  the 
"  second  is  heart,  the  third  is  good  common  sense,  and  the  fourth 

»  Two,  or  perhaps  three,  of  these  officers  bear  Arabic  names;  but  we  must 
not  therefore  suppose  that  the  Spaniards  took  the  offices  themselves  from  the  Moors. 
The  Arabic  language  was  so  much  in  fashion,  that  the  old  Gothic  officers  obtained 
Moorish  appellations.  The  Judex  and  the  Sayon  became  the  Alcalde  and  the 
Alguazil. 

b  Partida  2,  tit.  22.  1.  1. 
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"  is  loyalty*.... And  when  a  king  or  any  other  great  lord  wishes  to 
"  make  an  Adalid,  he  must  call  unto  himself  twelve  of  the  wisest 
"  Adalides  that  can  be  found,  and  these  must  swear  that  they  will 
"  truly  say,  if  he  whom  they  wish  to  choose  to  be  an  Adalid,  hath 
"  the  four  gifts  of  which  we  have  spoken:  and  if  they  answer  yea, 
"  then  they  are  to  make  him  an  Adalid."  Here  we  have  clearly  an 
inquest  by  twelve  men  giving  their  verdict  upon  oath.  If  it 
happened  that  twelve  Adalides  could  not  be  found,  then  a  kind  of 
tales  de  circumstantibus  was  added  to  this  special  jury  of  Adalides. 
The  king  or  lord  was  to  make  up  the  full  number  of  twelve  "with 
"  other  men  well  areed  in  war  and  deeds  of  arms,"  and  their 
verdict  was  as  good  as  if  they  had  all  been  Adalides.  And  he  who 
dared,  to  act  as  an  Adalid  without  having  been  lawfully  elected, 
was  to  suffer  death.  "It  was  advised  in  ancient  times,"  says 
Alonso,  "that  they  were  to  have  the  qualities  beforementioned, 
"  because  it  was  necessary  they  should  possess  them,  in  order  to 
"  be  able  to  guide  the  troops  and  armies  in  time  of  war,  and  there- 
"  fore  they  were  called  Adalides  which  is  equivalent  to  guides  (que 
"  quiere  tanto  decir  como  guiadores*)." 

If  Alonso  be  right  in  his  interpretation,  an  etymology  may  be 
found,  without  much  violence,  in  the  Norsk,  and  the  name  may 
be  derived  from  Adall,  noble,  and  leida,  to  lead,  a  denomination 
well  adapted  to  the  rank  with  which  they  were  invested.  The 
Adalid  was  the  guide,  i.e.  the  dux,  the  leader,  the  general0  of  the 
Almogavar1  troopers;  his  duties  are  detailed  at  great  length  in  the 
Partidas2.  Alonso  had  seen  and  could  well  estimate  the  services 
rendered  to  his  father  at  the  beleaguering  of  Seville  by  the  doughty 
Adalides,  Domingo  Munoz,  and  Pedro  Blasquez,  and  Diego 
Martinez,  and  Lope  Garcia  de  Cordova.  The  important  command 
of  the  Almogavares,  a  numerous,  and  certainly  the  most  efficient 
portion  of  the  Castilian  cavalry,  devolved  upon  the  Adalid ;  and  all 
his  four  gifts  were  constantly  called  into  action. 

The  Adalid  mayor  was  commander-in-chief  or  field-marshal  of 
all  the  Almogavares;  and  all  the  Adalides  were,  of  course,  sub- 
ordinate to  him.  Domingo  Mufioz,  the  conqueror  of  Cordova, 

a  Part.  2,  tit.  22.  1.  2. 

b  Nine  MSS.  of  the  Partidas  read  "guiadores"  The  text  adopted  by  the  Aca- 
demy, in  their  late  edition,  has  " guardadores"  which  does  not  agree  with  the 
general  context, 

c  We  insist  on  the  dignity  of  the  Adalid,  because  a  writer  of  very  high  autho- 
rity seems  to  have  considered  him  merely  as  the  guide  of  the  soldiers,  and  not  as 
their  commander. 
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Alcayde  of  Anduxar,  and  the  first  Alguazil  mayor  of  Seville,  held 
this  command  under  Saint  Ferdinand : — Peace  be  to  him ;  he  was 
buried  under  a  costly  tomb,  adorned  with  his  devices  and  bearings, 
in  the  chapel  of  St.  Bartholomew,  in  the  great  church  of  Seville. 
It  was  called  the  chapel  of  the  Adalides ;  for  it  was  richly  endowed 
by  Domingo  himself  and  his  inferior  Adalides;  "as  appears  by 
"  the  white  book  of  endowments"  kept  in  the  chapter  house  of 
Sevillea.  The  singular  ceremonies  with  which  the  office  was  conferred 
upon  the  Adalid  are  evidence  of  the  high  honours  which  he  had, 
and  the  power  which  he  exercised.  The  king  was  to  bestow  upon 
him  rich  garments,  and  a  sword  and  a  horse,  and  arms  of  wood  and 
ironb,  according  to  the  custom  of  the  country.  By  a  rico  hombre,  a 
lord  of  knights,  the  sword  was  to  be  girt,  and  then  a  shield  was 
placed  upon  the  ground ;  and  the  future  Adalid  stept  upon  it,  and 
the  king  drew  the  sword  out  of  its  scabbard,  and  put  it  naked  in 
his  hand.  And  now  as  many  of  the  twelve  Adalides  as  can  assemble 
round  the  shield  grasp  its  edge,  and  lift  him  up  as  high  as  they  may, 
and  they  turn  his  face  towards  the  east,  "In  the  name  of  God," 
exclaims  the  Adalid, — "I  defy  all  the  enemies  of  the  faith,  and  of 
"  my  Lord  the  King,  and  of  his  land."  And,  thus  speaking,  he 
lifted  up  his  arm,  and  struck  a  stroke  downward,  and  he  then 
struck  another  stroke  across,  thus  describing  in  the  air  the  "sweet 
"  and  holy  sign"  of  redemption;  and  he  repeated  this  challenge 
four  times  towards  each  of  the  quarters  of  the  world.  Thus  lifted 
on  the  shields  were  the  kings  themselves  of  the  Goths  and  the 
Franks  inaugurated.  The  challenge  resembles  the  defiance  of  the 
enemies  of  Hungary,  hurled  forth  by  the  king  on  his  coronation 
day.  Then  the  Adalid  sheathed  his  sword,  and  the  king  placed  a 
pennon  in  his  hand,  saying — " '  I  grant  unto  thee  that  henceforward 
"  thou  art  to  be  an  Adalid.'  And  the  Adalid  who  had  thus  been  made 
"  with  honour,  had  power  to  captain  it  over  knights  and  honour- 

a  Part.  2,  tit.  22.  1.  3. 

b  Armas  de  fuste  et  de  fierro.  Various  interpretations  of  this  obscure  phrase 
have  been  suggested,  and  it  therefore  requires  a  note.  We  think  the  "wood" 
refers  solely  to  the  shield.  Alonso  thus  requires  the  knights  to  have  cunning  in 
armour.  "Et  en  las  armaduras  deben  otrosi  haber  sabidoria  en  tres  maneras;  la 
"  primera  si  es  bueno  el  fierro,  6  el  fuste,  6  el  cuero."  Part.  2,  tit.  21.  1.  10.  The 
same  phrase  occurs  very  frequently  in  the  charters  of  the  towns  both  in  Latin 
and  in  Romance.  Mr.  Southey's  doubts  respecting  its  translation  (Chronicle  of 
the  Cid,  419-20)  may  be  removed  by  the  following  extract  from  the  charter  of 
Naxera.  "Debent  Infanciones  de  Nagara  ponere  unum  militem  qui  teneat  ance- 
"  pedam  ubi  homines  de  Nagara  necese  habuerint,  cum  caballo  et  omnibus  armis 
"  ligneis  et  ferreis." 
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"  able  men,  by  word,  and  over  the  Almogavares  and  Peones  by 
"  deeda,  striking  them  and  chastising  them  in  such  guise  that  they 
"  might  neither  do  harm  nor  come  to  harm."  Certes  the  whole 
duty  of  a  captain  cannot  be  better  defined.  "Chosen  for  his 
"  virtue,"  as  Tacitus  would  have  said,  the  Adalid  became  equal 
to  the  noblest — he  bore  a  device,  and  sat  at  board  with  the 
knights;  "and  he  who  scandalized  the  Adalid,  was  to  be  mulcted 
"  as  though  he  had  scandalized  a  knight" ;  and  this  was  for  "the 
"  honour  of  the  king."  An  Adalid  might  have  risen  to  command 
from  the  lowest  rank  in  the  Castilian  army.  He  might  have  been 
a  peon  or  foot  soldier,  but  he  became  the  fellow  and  companion  of 
the  hereditary  nobles,  the  Lord  of  vassals,  and  the  Ricohombre. 
Many  a  noble  Spanish  family  can  show  an  Adalid  at  the  head  of  its 
pedigree.  Pedro  Blasquez,  surnamed  the  White,  was  the  ancestor 
of  the  house  of  Davila,  Lope  Garcia  de  Cordova  of  that  of  Saa- 
vedra. 

We  cannot  ascertain  when  the  Adalides  are  first  mentioned,  at 
least  under  this  name,  in  Spanish  history.  King  Ramiro  of  Leon, 
according  to  the  old  ballad,  receives  his  "Adalides"  at  his  morning 
meal,  on  their  return  from  their  perilous  exploration  of  the  camp 
of  Palomares. 

"Ya  se  assienta  el  Rey  Ramiro 
Ya  se  assienta  a  sus  yantares, 
Los  tres  de  sus  Adalides 
Se  le  pararon  delante. 

Al  uno  llaman  Armino, 
Al  otro  llaman  Galvane, 
Al  otro  Tello,  luzero, 
Que  los  Adalides  trae. 

Mantengaos  Dios  Senor — 
Adalides — bien  vengades, 
£  Pues  que  nuevas  me  traedes 
Del  campo  de  Palomares? — 

Buenas  las  traemos,  Senor, 
Pues  que  venimos  aca 
Siete  dias  anduvimos, 
Que  nunca  comimos  pan. 

Ni  los  cavallos  cevada 
De  lo  que  nos  pesa  mas, 
Ni  entramos  en  poblado, 
Ni  vimos  con  quien  hablar." 1 

a  "  Castigandolos  que  non  vayan  a  logar  nin  en  manera  que  fagan  dano  nin 
"lo  reciban." 
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Few  of  the  Spanish  "Romances"  are  older  than  the  16th 
century ;  but  the  Romance  of  King  Ramiro  has  a  tone  of  antiquity 
which  is  unusual  in  these  compositions.  There  is  something  very 
characteristic  of  the  days  of  the  lance  and  shield,  in  the  manner 
in  which  the  Adalides  are  made  to  lament  the  sufferings  of  their 
horses,  more  than  their  own.  The  trovador,  however,  is  of  slender 
credit  as  an  historian;  and  Galvan,  and  Armino,  and  Tello,  the 
Adalides  of  Leon,  must  be  associated  with  the  army  of  shadows 
whom  Bernardo  del  Carpio  led  on  to  Roncesvalles. 

In  the  reign  of  Don  Juan  the  Second,  the  real  Adalides  had 
disappeared ;  though  we  still  find  the  term  applied  by  his  chronicler, 
Fernan  Perez  de  Guzman,  to  high  military  officers — Don  Juan  de 
Roxas  is  called  Adalid  Mayor  of  the  Hijos  d'Algo  of  Castile;  and 
to  Martin  Fernandez  de  Cordova,  he  gives  the  title  of  Adalid  of  the 
Donzelles ;  though  no  longer  retained  in  its  primitive  sense,  it  then 
seems  to  have  been  considered  as  denoting  high  or  superior  com- 
mand. Therefore,  with  all  possible  deference  to  the  critical  acumen 
of  Doctor  Lorenze  Galindez  de  Carvajal,  who  altered  the  word  to 
Alcayde,  we  doubt  the  propriety  of  his  emendation.. 

Who  is  the  Almocaden?  "We  now  call  those  Almocadenes," 
says  the  sage  Alonso,  "who  were  anciently  called  captains  of  the 
"Peones  or  foot-soldiersa."  The  name  is  Arabic;  but  Alonso  was 
aware  that  it  was  less  ancient  than  the  office.  Like  the  Adalid, 
the  Almocaden  was  returned  by  the  verdict  of  a  jury.  Being  of 
inferior  estate  to  the  Almogavar,  the  Peon  did  not  gain  access  to 
the  king  in  the  first  instance;  but  the  candidate  was  to  present 
himself  to  the  Adalides,  and  to  show  to  them  his  deserts  and 
pretensions.  Twelve  Almocadenes  were  then  to  be  summoned  by 
the  Adalides,  and  they  were  to  be  sworn  that  they  would  say  the 
truth,  if  he  who  claimed  the  office  was  gifted  with  the  four  necessary 
qualifications.  He  was  to  be  wise  in  war,  stout-hearted,  and  loyal 
as  the  Adalid;  but  good  common  sense  was  not  required  of  him. 
He  was  to  be  light  of  foot  which  stood  him  in  equal  stead.  When 
the  verdict  was  given  he  was  conducted  to  the  king,  or  captain  of 
the  host,  by  whom  he  was  to  be  clothed  anew,  according  to  the 
custom  of  the  country.  Honours  he  had,  allotted  to  his  degree, — 
a  lance  with  a  little  pennon ;  and  on  this  pennon  he  might  bear  such 
device  as  liked  him  best,  in  order  that  he  might  be  known  and 
guarded  by  his  companions;  and  "also  that  it  may  be  known 
"  whether  he  doth  well  or  ill."  After  the  twelve  Almocadenes  had 
sworn  for  the  candidate,  they  themselves  took  two  lances,  upon 
»  Part.  2,  tit.  22.  11.  5-6. 


362  The  Gothic  Laws  of  Spain 

which  he  placed  his  feet,  and  he  was  to  be  lifted  up  towards  the  four 
quarters  of  the  world,  like  the  Adalid,  and,  like  him,  he  was  to  defy 
the  enemies  of  the  faith,  the  king  and  the  land ;  always  presenting 
the  point  of  his  lance  towards  the  quarter  of  the  world  which  he 
defied.  It  might  happen,  that  a  Peon  was  so  valiant  as  to  deserve 
the  rank  of  an  Adalid;  yet,  notwithstanding  his  merit,  he  could 
not  obtain  this  promotion  until  he  had  first  served  as  an  Almogavar 
trooper.  Due  subordination  was  to  be  observed;  for  "as  the  wise 
"  ancients  have  said,  that  which  is  to  be  good  must  always  rise 
"  from  one  good  degree  to  a  better  degree;  so  that  a  good  Peon 
"  may  become  a  good  Almocaden,  and  a  good  Almocaden  may 
"  become  a  good  Almogavar  trooper,  and  then  a  good  Adalid." 
A  provision  is  added,  deserving  of  note.  Any  one  who  created  an 
Almocaden  without  the  intervention  of  the  jury,  was  to  be 
punished  for  the  mischief  which  might  arise  from  the  acts  of  the 
illegitimate  Almocaden.  But  if  the  formalities  of  the  law  had  been 
observed,  the  Almocaden  himself  only  answered  for  his  defaults. 

A  third  officer,  returned  by  the  verdict  of  the  jury,  was  the 
Alf aqueque al.  Alonso  thus  explains  the  word .  "In  Arabic ,  it  means 
"  a  true  man  who  is  employed  to  treat  for  the  ransom  of  captives1*. " 
Incessant  warfare  rendered  this  office  of  considerable  importance. 
Great  trust  was  reposed  in  the  Alf  aqueque — "and  warily  should 
"  he  be  chosen  who  follows  this  calling  of  piety.. .  .for  if  he  bears  any 
"  spite  against  the  captives,  or  against  their  relations,  or  against 
"  their  friends,  he  may  cause  them  to  suffer  death,  or  great 
"  tribulation;  or,  at  least,  he  may  be  the  means  of  keeping  them 
"  long  in  captivity."  And,  if  he  was  not  a  true  man,  he  might  do 
much  harm  to  both  parties,  as  well  to  the  captive,  as  to  the  other 
who  kept  him  in  captivity.  And  it  was  fitting,  that  the  Alf  aqueque 
should  be  a  man  of  good  substance,  in  order  that,  if  he  absconded 
from  justice,  his  property  might  make  good  the  injuries  which  he 
might  have  occasioned  to  the  captive.  The  Alfaqueque  was 
necessarily  on  a  good  footing  with  the  Moors;  and  he  would 
naturally  have  greater  facilities,  if  he  chose  to  secrete  himself 
among  them,  than  other  debtors  or  defaulters,  who  were  strange 

a  Part.  2,  tit.  30. 1.  1. 

b  By  a  deed,  dated  in  November,  Era  1262,  Dona  Pedrona,  the  wife  of  Domingo 
Moro  the  Alfaqueque,  sold  a  solar  at  Talavera  to  Dona  Crabriena,  abbess  of  the 
monastery  of  St.  Clement,  for  eighteen  fanegas  of  wheat.  The  learned  Jesuit, 
Father  Andres  Marina,  has  committed  a  whimsical  blunder  in  explaining  this 
curious  instrument.  He  confounds  the  Alfaqueque  with  the  Alfaqui.  One  syllable 
makes  a  mighty  difference.  And  thus  he  transforms  Domingo  Moro,  the  true  man, 
into  Domingo  the  Moor,  a  converted  Mahometan  priest ! 
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in  the  ways  of  the  Saracens.  And  it  was  also  required,  that  he 
should  be  of  a  family  of  good  fame.  Qualifications  like  these  could 
only  be  ascertained  by  strict  inquiry.  Anda  Alonso  in  full  con- 
formity with  the  maxims  of  the  English  common  law,  directs,  that 
the  facts  are  to  be  inquired  after  by  a  jury  of  the  visne,  by  whom 
the  truth  might  be  better  known;  or,  as  it  is  expressed  in  the 
Partidas,  "the  election  is  to  be  made  by  twelve  good  men,  who  are 
'"  to  be  summoned  by  the  king  or  his  commissioner,  or  the  magis- 
"  trate  of  the  town  wherein  those  who  are  to  be  chosen  Alfaqueques 
'"  dwell,  and  who  are  to  be  well  acquainted  with  the  matter,  in 
"  order  that  they  may  be  able  to  swear  on  the  holy  Gospel  book, 
"  that  those  whom  they  shall  choose  to  be  Alfaqueques,  have  all  the 
"  qualifications  which  we  have  mentioned  in  the  foregoing  law." 
The  Alfaqueques,  when  returned,  were  to  be  sworn  to  the  due 
performance  of  their  office ;  and  the  grant  thereof  was  to  be  made 
by  letters  patent  under  seal — and  the  Alfaqueques  received  a 
pennon,  with  the  device  of  the  king,  in  order  that  they  might  travel 
on  their  vocation  with  peace  and  dignity. 

These  juries  were  found  in  the  navy  as  well  as  the  armyb.  The 
Oomitres,  or  captains  of  ships  "who  were  captains  of  the  sea,  under 
"  the  Admiral,"  were  required  to  have  all  his  good  qualities,  and 
when  a  seaman  thought  that  he  was  fit  to  be  a  Comitre,  he  came 
unto  the  king,  or  the  admiral,  who  summoned  twelve  men,  well 
experienced  in  seamanship,  and  who  knew  the  man ;  and  he  made 
them  swear  that  they  would  truly  say,  whether  or  no  the  candidate 
had  in  himself  the  qualifications  which  the  law  required.  The 
verdict  being  given  he  was  clad  in  scarlet ;  and  he  received  a  pennon, 
with  the  arms  of  the  king ;  and  he  entered  the  galley,  which  he  was 
to  command,  whilst  the  trumpets  blew  and  the  clarions  were 
sounding.  Until  the  kings  of  Castile  extended  their  dominions  from 
sea  to  sea,  they  had  no  navy.  From  the  existence  of  these  juries 
of  seamen,  we  therefore  learn  the  strong  attachment  which  the 
Castilians  had  to  this  ancient  mode  of  election.  The  custom  of 
returning  officers  by  the  vote  of  twelve  men  was  inherent  in  their 
military  system,  just  as  trial  by  the  oath  of  twelve  men  is  inherent 
in  our  legal  system.  And  when  they  created  a  naval  army,  they 
gave  it  the  organization  which  the  defenders  of  their  country 
possessed  as  their  birth-right  on  the  land. 

In  civil  causes,  the  course  of  proceeding,  directed  by  the  Gothic 
laws,  is  analogous  to  the  practice  of  the  Roman  tribunals.  Greater 
obscurity  involved  the  administration  of  criminal  justice.  Torture 
»  Part.  2,  tit.  24. 1.  4.  »  Part.  2,  tit.  30. 1.  2. 
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sometimes  extorted  confession  from  the  freeman,  and  always  from 
the  slave;  but  none  of  the  Gothic  ordeals  appear,  except  in  the 
law  of  Egica.  Montanus,  the  bishop  of  Toledo,  vindicated  himself 
from  an  imputed  crime  by  bearing  burning  coals  in  the  folds  of 
his  garments.  This  was  only  a  miracle,  and  a  vulgar  one;  but,  as 
Mariana  supposes,  it  gave  rise  to  the  fire  ordeals  of  Spain.  That 
celebrated  author,  however,  is  strangely  inaccurate  in  asserting a 
that  the  Gothic  laws  (by  which  he  means  the  Fuero  Juzgo)  fre- 
quently sanction  the  fire  ordeal,  in  cases  of  "adultery,  theft  and 
"  other  crimes,"  than  which  nothing  can  be  more  unfounded. 
Ordeal  by  fire  is  said,  in  like  manner,  to  have  been  introduced,  in 
Denmark,  in  consequence  of  the  miracle  worked  by  Saint  Poppo, 
who  bore  the  burning  iron  without  harm.  But  it  is  not  to  be 
believed  that  a  mode  of  trial,  common  to  all  the  Teutonic  nations, 
could  have  thus  originated  amongst  the  Danes  and  the  Visigoths. 
The  examples  of  the  saints  only  sanctioned  the  superstitions  of 
their  followers. 

After  the  recovery  of  Spain,  ordeal,  both  by  fire  and  water, 
was  in  frequent  use.  Pope  Honorius  had  forbidden  them1 ;  and  the 
council  of  Leon,  in  1288,  repeated  the  prohibition  of  the  Holy  see. 
In  many  towns,  the  fire  and  water  ordeals  were  reckoned  amongst 
the  bad  customs,  or  "fueros  malos,"  and  exemptions  from  them 
were  granted  by  the  kings,  as  marks  of  favour ;  yet,  in  others,  such 
ordeals  were  considered  as  valuable  privileges ;  and  the  rules  for 
the  trial  were  laid  down  in  the  charters  with  great  minuteness. 
When  the  Church  no  longer  sanctioned  this  appeal  to  Providence, 
they  defied  its  censures  with  heretical  boldness b.  "Let  there  be  a 
"  chaplain  to  bless  the  pebbles0  and  the  water;  although  by  Rome 
"  it  has  been  prohibited  that  any  clerk,  in  orders,  should  bless  the 
"  pebbles,  or  the  burning  iron.  And  therefore,  if  they  cannot  have 
"  a  clerk,  let  the  pebbles  be  blessed  by  the  Alcades,  or  by  the 
"  Merino;  and  if  they  will  not  give  the  blessing,  let  thefieles  (the 
"  trusty  men)  bless  the  pebbles,  and  fulfil  the  trial."  If  the  blessing 
of  a  priest  could  not  be  had,  it  was  thought  by  the  men  of  St.  Juan 
de  Pena,  that  a  layman's  benison,  though  of  a  quality  somewhat 

a  "Deste  principle  parece  que  tuvo  origen  en  Espafia  aquella  costumbre 
"  generalmente  recebida  en  otros  tiempos,  y  de  la  qual  diversas  vezes  se  trata  en 
"  las  leyes  de  los  Godos,  pero  contraria  a  las  divinas,  de  la  compurgacion  vulgar, 
"  para  descargarse  de  hurtos,  adulteries,  y  otros  delictos,  quando  a  alguno  se  les 
"  imponian."  Historia  de  Espana,  lib.  5.  c.  7. 

b  Fueros  of  San  Juan  de  Pena. 

c  The  pebbles,  or  gleras,  which  were  to  be  taken  out  of  the  caldron  by  the 
culprit  who  plunged  his  arm  in  boiling  water. 
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inferior,  would  answer  the  purpose  very  nearly  as  well.  An  extract 
irom  the  ritual  is  given  by  Berganza ;  it  does  not  differ  materially 
from  the  forms  of  consecration  in  use  in  France  and  England. 
Amongst  many  curious  regulations,  the  charter  of  St.  Juan  de  Pena 
provided  that,  if  the  Alcalde  and  the  trusty  men  were  in  doubt, 
whether  the  accused  had  been  burnt  or  not,  they  were  then  to  call 
in  the  assistance  of  "two  loyal  blacksmiths,  because  they  knew  more 
"  about  burns  than  other  men."  The  blacksmiths  were  sworn; 
and  on  their  evidence  the  Alcalde  was  to  give  judgment.  In  other 
places,  a  blacksmith,  who  was  probably  considered  as  having  too 
hard  a  hoof,  was  not  allowed  the  privilege  of  the  fire  ordeal. 
Generally,  the  ordeal  was  merely  the  affirmance  of  disputed  facts. 
In  Leon,  single  women  fathered  their  children,  by  bearing  the 
burning  iron.  "If  she  is  burned,  she  is  not  to  be  believed ;  but  if  she 
"  escapes,  let  her  give  the  infant  to  the  father."  According  to  the 
fueros  of  Oviedoa,  the  ordeal  was  employed  to  assist  presumptive 
or  doubtful  evidence.  If  a  man  suspected  his  neighbour  of  theft, 
and  the  neighbour  was  "leal,"  "a  true  man"  who  had  never  been 
convicted  of  this  crime  before,  and  his  good  fame  could  be  avouched 
by  the  council,  then  he  cleared  himself  by  his  oath.  But  if  he 
was  not  "leal,"  and  this  fact  was  proved  by  the  council,  then  he 
was  to  purge  himself  by  battle;  or,  if  he  was  faint-hearted,  he 
might  decline  battle,  and  "bear  the  iron." 

Compurgation  is  directed  in  express  terms  in  all  the  Teutonic 
laws;  but  it  does  not  appear  to  have  been  admissible  in  trials 
conducted  according  to  the  forms  prescribed  by  the  Fuero  Juzgo. 
When  sufficient  evidence  was  not  produced,  the  oath  of  the 
defendant  alone  dismissed  the  plaintiff  out  of  court,  in  a  civil  suitb, 
or  subjected  the  accuser  to  the  severe  punishment  with  which  the 
law  visited  a  calumnious  charge  c.  Yet,  afterwards,  this  ordeal  was 
widely  spread  as  a  fuero,  both  in  civil  and  criminal  trials.  Though 
discountenanced  by  the  legislature,  it  was  retained  in  practice; 
and  a  forcible  illustration  is  thus  given  of  the  stubbornness  with 
which  the  Goths  adhered  to  their  "usages  and  customs."  Trial  by 
juryd,  though  it,  in  its  germ,  was  felt  to  be  a  benefit ;  and  ordeal  by 

a  Amplified  and  confirmed  by  Alonso  the  8th,  A.D.  1073. 

b  F.  J.  lib.  2,  tit.  2. 1.  6.  L.  W.  lib.  2,  tit.  2.  1.  5. 

c  F.  J.  and  L.  W.  lib.  6,  tit.  1.  2. 

d  Mr.  Turner  has  shown,  that  the  origin  of  the  English  juries  in  criminal  trials 
must  be  sought  for  in  the  compurgators  of  the  Saxon  laws.  Absolute  demonstra- 
tion cannot  be  expected  in  these  difficult  inquiries;  but  few  will  be  inclined  to  call 
in  question  a  theory  which  is  supported  by  Turner  and  Spelman. 
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compurgation  constitutes  a  singular  and  important  feature  of  the 
ancient  Spanish  jurisprudence — singular  and  important  in  itself, 
but  peculiarly  valuable  to  us  from  the  light  which  it  throws  on 
the  history  of  the  English  law.  It  is  greatly  to  be  regretted  that  no 
pains  whatever  have  been  taken  by  the  Spanish  writers  to  give  it 
the  illustration  which  it  requires ;  and  we  only  collect  our  knowledge 
of  its  existence  from  the  few  specimens  of  the  ancient  Spanish  laws 
and  charters  which  as  yet  have  been  drawn  from  the  obscurity  of 
their  archives. 

As  an  ancient  and  general  usage  of  Castile,  the  trial  is  sanctioned 
in  the  Fuero  Viejo.  As  a  local  custom  or  by-law  of  the  cities  of 
Castile  and  Leon,  and  their  dependencies,  it  was  very  frequently 
established,  or  rather  declared,  by  the  charters  granted  by  their 
founders.  Accompanied  by  many  marked  peculiarities  of  the 
Spanish  character,  and  adapted  to  Spanish  polity  and  habits,  it 
nevertheless  agrees  wholly  in  effect  with  the  customs  so  universally 
adopted  by  the  other  nations  of  cognate  race;  thus  proving  its 
antiquity  in  Spain  by  its  conformity  to  those  customs, — its  nation- 
ality, by  its  variations  from  them. 

Three  thousand  sueldos,  according  to  the  Fuero  Vie^o*,  were 
paid  for  "dishonouring"  the  palace  of  the  king,  or  spoiling  hi& 
castle;  and  five  hundred  sueldos  was  the  price  of  the  head  of  the 
merino,  or  the  composition  for  scandalizing  him;  and  "every  man 
"  who  wished  to  save  himself  from  the  payment  of  these  mulcts, 
"  was  to  defend  himself  by  the  oath  of  twelve  men — for  such  was  the 
"  usage  of  Castile  in  the  old  time."  When  accused  of  the  death  of 
another  fijo-d'algob  the  suspected  noble  defended  himself  by  the 
oath  of  twelve  other  fijos-d'algo,  himself  the  twelfth;  and,  as  true 
knights,  they  were  all  "sworn  upon  the  Gospel  book,  with  their 
"  spurs  upon  their  heels  c."  There  were  two  insults  only  which  gave 
a  Duefiad,  or  a  Squire,  the  right  of  complaining  that  a  fijo-d'algo 
had  scandalized  them,  viz.  a  blow  or  wound,  or  the  robbery  of  their 
mules  or  garments.  Within  three  days,  the  party  so  injured  by  a 
caitiff  knight  was  obliged  to  complain  of  the  offence,  and  to  disclose 
the  injury  to  the  fijos-d'algo  of  the  town,  to  the  labradores,  and  to 
the  inmates  of  the  fijos-d'algo,  if  there  were  any;  and  to  cause  the 
town-bell  to  be  rung,  saying — "Such-a-one  hath  thus  dishonoured 
"  me."  These  formalities  having  been  observed,  the  fijo-d'algo  was 
to  answer  the  complaint;  reparation  was  made  if  he  confessed  it, 
by  forfeiting  five  hundred  sueldos,  the  price  of  his  own  head,  but, 

»  Fuero  Viejo,  lib.  1,  tit.  2,  c.  3.    .  b  F.  V.  lib.  1,  tit.  5,  c.  9. 

c  F.  V.  lib.  1,  tit.  5,  c.  12.  d  The  wife  of  a  Rico  hombre. 
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if  he  denied  it,  he  was  to  clear  himself  by  the  oath  of  eleven  other 
fijos-d'algo,  "  himself  the  twelfth."  But  a  labrador  accused  of 
injuring  a  fijo-d'algo  was  not  to  be  admitted  to  defend  himself  by 
his  peers;  and  he  was  unfairly  compelled  to  swear  with  eleven 
fijos-d'algo,  "himself  the  twelfth." 

These  customs  are  taken  from  the  general  code.  In  peculiar 
districts,  compurgation  was  so  much  in  vogue,  that  compurgatrixes 
were  allowed  to  female  culprits.  At  Anguas,  as  well  as  in  other 
towns,  a  woman  charged  with  theft  could  defend  herself  by  the 
oaths  of  a  jury  of  other  women.  More  whimsical  was  the  Fuero  of 
Queuca*1  which  is  passing  strange,  both  for  the  spirit  of  the  law  and 
the  terms  in  which  it  is  expressed.  "If  perchance  any  husband 
"  suspected  that  his  wife  had  planted  hornsb  upon  his  head," 
although  he  was  not  able  to  prove  the  fact  by  evidence,  the  wife 
was  to  justify  herself  by  swearing  to  her  chastity  with  twelve  good 
wives  of  the  neighbourhood ;  and  if  they  pronounced  her  to  be  pure, 
her  husband  was  bound  to  be  persuaded  that  she  was  so,  maugre 
all  the  suggestions  of  the  green-eyed  monster.  The  jealous  Castilian 
required  the  unanimity  of  a  jury  of  matrons,  from  whom  his 
consort,  if  either  fair  or  frail,  could  scarcely  hope  to  obtain  an 
acquittal.  This  is  a  curious  variation  from  the  Gothic  customs,  by 
which  the  oaths  of  men  alone  were  received  in  these  delicate  in- 
quiries. In  Jutland,  for  instance,  the  law  of  Hensburg  required 
that  a  woman  who  was  accused  of  adultery  should  justify  herself 
by  the  oaths  of  twelve  men  of  her  husband's  guild.  At  present,  we 
can  only  recollect  one  instance  of  compurgation  by  females  in  the 
northern  laws.  Haco  orders  the  witch  to  repel  the  charge  of 
sorcery,  by  the  oaths  of  six  true  women;  but  they  were  such  as  men 
knew  to  be  good  queans;  so  that  these  jury  women  must  have  often 
been  exposed  to  a  peremptory  challenge. 

The  customs  of  St.  Sebastian  in  Guipuscoa c  allowed  of  an  odd 
kind  of  proceeding,  resembling  the  assessment  of  damages  by  the 
verdict  of  a  jury.  The  ravisher  was  to  pay  the  price  of  virginity, 
or  he  was  to  marry  the  object  of  his  ungovernable  passion;  which 
punishment,  as  the  charter  wisely  observes,  "is  fully  equal  to  a 
"  fine."  But  if  she  who  had  been  a  maid  was  unworthy  of  becoming 
his  wife,  he  was  to  provide  her  with  such  a  husband  as  she  might 
reasonably  have  expected  to  have  obtained  previous  to  her  mishap, 

»  Granted  by  Alonso  VIII.  about  the  year  1190. 

b  We  believe  this  is  one  of  the  earliest  allusions  to  the  terrific  "Cimier  di 
"  Cornovaglia"  which  alas!  hath  been  placed  upon  so  many  a  noble  helm. 
c  Charter  granted  by  Alonso  VIII.  1202. 
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"according  to  the  estimation  of  the  alcalde,  and  of  twelve  good  men 
"of  St.  Sebastian."  This,  however,  was  rather  a  decision  by  twelve 
echevins  than  an  ordeal ;  but  it  demonstrates  their  adherence  to  the 
ancient  custom  of  appealing  to  the  judgment  of  twelve  men. 

We  have  seen  the  cases  in  which  compurgation  was  allowed  by 
the  Fuero  Viejo  of  Castile.  How  far  the  general  custumal  was 
received  in  the  chartered  towns  is  a  question  which  we  are  not 
prepared  to  discuss.  But  in  many  of  them  the  ordeal  received  a 
more  extended  application.  The  fullest  directions  concerning  it  are 
contained  in  the  charter  of  Molina.  Don  Malrique  de  Lara  incor- 
porated the  town  of  Molina,  the  seignory  of  the  noble  house  of  Lara, 
in  the  year  1152.  His  charter  may  be  quoted  as  the  most  valuable 
record  concerning  the  ancient  municipal  jurisprudence  of  Castile 
which  has  yet  been  published,  as  it  displays  the  entire  constitution 
and  government  of  a  Castilian  town.  At  Molina,  the  mode  of 
compurgation  was  singularly,  and  we  think  judiciously,  varied  with 
the  nature  of  the  offence.  And  in  no  other  ancient  law  which  we 
have  had  an  opportunity  of  consulting  is  the  principle  upon  which 
this  trial  proceeded  more  clearly  enounced.  Fines,  according  to  the 
old  Gothic  law,  were  exacted  at  Molina,  for  wounds  and  maims. 
The  accuser  was  to  support  his  charge  with  three  witnesses, 
"vecinos"  or  burghers  of  the  town,  if  the  offence  was  committed 
within  its  walls.  Two  vecinos  sufficed,  if  without.  And,  in  default 
of  full  proof,  the  culprit  either  swore  with  twelve  vecinos,  or  fought 
with  the  accuser;  but  the  latter  had  the  choice  of  the  ordeal.  He 
who  was  riotous  at  the  gate  of  the  judge,  or  of  the  alcalde,  or  in  the 
council  chamber,  or  in  the  chamber  of  justice  on  Friday,  when  the 
Court  sat,  forfeited  an  hundred  maravedis.  But  the  evidence  of  two 
alcaldes  was  required  to  convict  him ;  and,  if  this  was  wanting,  he 
"  swore  with  twelve"  and  was  discharged. 

When  a  murder  had  been  committed,  if  one  of  those  engaged  in 
the  fray  took  the  guilt  upon  his  own  head,  saying  "  I  killed  him,"  the 
others  were  to  "  save  themselves  with  twelve  true  burghers  " — "  los 
otros  salvense  con  doce  vecinos  derecheros."  It  might  happen, 
that  none  would  confess  the  crime;  and  as  all  were  then  equally 
liable  to  suspicion,  the  relations  of  the  dead  man  were  at  liberty  to 
select  any  one  of  them  as  the  murderer,  "just  as  they  thought  fit " ; 
after  which,  the  supposed  murderer  named  eleven  relations  of  the 
slain;  and  these,  together  with  the  accuser,  swore  to  his  being 
guilty  or  not  guilty.  Unanimity  was  required;  and  if  one  or  two 
would  not  swear,  that  is  to  say,  if  they  could  not  agree  with  the 
majority,  each  who  was  so  dissentient  "swore  with  twelve"  that 
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neither  he,  nor  any  one  for  his  use,  had  received  any  bribe ;  then 
he  was  discharged.  But  the  defendant  did  not  "fall"  by  the  with- 
drawing of  his  juror;  and  he  was  at  liberty  to  name  another.  This 
proceeding  is  remarkable ;  a  new  aspect  is  given  to  the  ordeal,  by 
calling  in  the  compurgators  to  swear  with  the  accuser  instead  of  the 
accused ;  and  in  this  form  it  is  perhaps  more  closely  assimilated  to 
a  jury  trial.  It  may  be  observed,  that  a  practice  once  prevailed 
in  England,  of  withdrawing  the  dissentient  jurors,  and  replacing 
them  by  others,  till  an  unanimous  verdict  was  obtained.  The 
continuation  of  the  law  of  Molina  is  obscure,  and  a  part  of  the  text 
seems  to  be  lost.  If  there  were  no  relations,  we  think  it  appears  that 
the  accuser  was  supported  by  the  oath  of  twelve  burghers  taken 
at  large  from  the  town.  The  fraudulent  substitution  of  a  stranger 
was  punished  by  the  payment  of  the  full  weregild.  Though  the 
charter  of  Molina  was  very  minute,  yet  no  provision  is  made  for 
murder  committed  otherwise  than  in  a  quarrel  among  many.  This 
strongly  indicates  the  prevalence  of  party  feuds  and  family 
enmities.  When  one  man  killed  another,  he  must  have  either  been 
judged  by  the  Fuero  Juzgo  or  the  Fuero  Viejo,  or  the  regulations 
in  the  charter  were  followed  as  nearly  as  might  be.  Battle  might 
be  demanded  in  many  cases ;  but  it  was  always  in  the  power  of  the 
appellant,  after  he  had  so  demanded  it,  to  waive  the  proof  by  the 
body,  and  to  require  the  appellee  to  "swear  with  twelve,"  or,  as  it 
may  be  said,  to  put  himself  upon  a  jury.  Compurgation  was  gaining 
ground,  and  considered  as  better  adapted  for  the  furtherance  of 
justice  than  the  appeal  to  arms. 

Legal  usages,  such  as  the  battle  and  fire  ordeals,  appear  to  place 
the  middle  ages  at  an  immeasurable  distance  from  us,  and  teach 
us  to  consider  those  who  lived  in  them  as  beings  alike  ignorant  and 
depraved,  and  with  whom  we  are  less  in  communion  than  with  the 
savages  of  New  Zealand.  We  are  not  wholly  estranged  by  their 
domestic  habits,  their  sports  or  their  solemnities.  We  are  not 
inclined  to  shun  the  moated  castle,  nor  do  we  rush  away  from  dais 
and  the  festive  board.  Unwonted  spectacles  are  no  doubt  ex- 
hibited there ;  yet  not  so  widely  rude  as  to  be  repugnant  to  our 
nature.  We  can  imagine  ourselves  quaffing  from  the  beaker  of 
Hypocras,  or  sipping  piment  and  morat.  After  a  due  course  of 
starvation,  it  is  not  impossible  but  that  we  might  have  swallowed 
a  mess  of  "chariot  gentyl,"  or  even  have  made  a  meal  of  that  royal 
dainty,  a  barbacued  porpoise.  Knights  justing  in  the  lists,  or  monks 
chanting  in  the  choir,  rise  up  before  us  like  splendid  visions  or  holy 
dreams;  and,  forgetting  the  evils  of  feudality  and  popery,  we  con- 

p.  ix.  24 
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template  the  pageants  with  enthusiasm.  On  a  nearer  view,  indeed, 
their  beauty  fades.    But  the  noble  and  the  burgess  reeking  in 
coarseness,  the  soldier  abusing  his  brutal  strength  and  the  priest 
wallowing  in  the  filth  of  superstition,  are  not  so  intolerable  as  the 
seeming  profanation  of  the  sacred  name  of  Justice.  Accustomed  to 
the  patient  and  impartial  trial  of  the  culprit,  we  shudder  at  the 
superstitious  ferocity  which  surrendered  the  victim  to  the  ordeal 
of  the  fire;  we  execrate  the  barbarous  law  which  compelled  the 
accused  and  accuser  to  risk  their  lives  in  judicial  contest;  or  we 
deplore  the  pious  folly  which  bade  the  criminal  go  forth  unpunished 
when  twelve  good  men  had  sworn  to  his  innocence.  Were  not  these 
trials  calculated  for  the  oppression  of  the  guiltless,  and  the  pro- 
tection of  the  ill  doer  ?  Yet  those  who  appealed  to  the  chance  of  the 
field,  or  the  "judgments  of  God."  were  not  destitute  of  good  sense 
and  discernment ;  and  they  must  have  deceived  themselves  into  a 
toleration  of  the  inconvenience  attendant  on  these  proceedings. 
Some  allowance  must  be  made  for  prevailing  opinions.    Words 
exercise  a  strange  witchery  over  the  wisest  of  us  all.   We  who  are 
so  well  pleased  with  our  own  wisdom  and  humanity,  do  not  hesitate 
to  settle  points  of  honour  by  the  pistol.  They,  with  equal  willing- 
ness, decided  points  of  law  with  club  and  target.   An  age  of  good 
order  and  refinement,  in  which  duelling  is  cherished  by  the 
<f  unwritten  usages,"  constituting  the  code  of  society,  may  perhaps 
excuse  the  age  of  turbulence  and  ferocity,  in  which  ordeal  by  battle 
was  allowed  to  retain  its  place  in  the  code  of  law.    If  our  great 
grandchildren  advance  as  rapidly  in  the  scale  of  civilization  as  we 
have  done,  it  is  possible  that  they  may  learn  to  consider  a  meeting 
at  Chalk  Farm1  in  the  same  light  as  we  now  view  a  battle  before  the 
judges  of  the  kingdom  of  Jerusalem.   But  in  the  meanwhile,  let 
us  do  justice,  both  to  the  twelfth  century  and  to  the  nineteenth,  by 
confessing,  that  in  both,  this  apparently  absurd  appeal  to  arms  has 
given  that  protection  to  the  individual  which  he  could  scarcely 
have  obtained  without  it.    Our  courts  of  law  will  not  grant  us 
adequate  redress  for  those  injuries  which  inflict  the  keenest  paina. 
Not  a  farthing  can  be  recovered  against  him  who  salutes  us  as 
rogues  or  liars.    Nor  can  the  spotless  virgin  maintain  an  action 
against  the  foul-mouthed  wretch  who  prefers  a  verbal  charge  of 
incontinency  against  her,  "unless  any  damage  ensues  which  may 
be  considered  by  the  wisdom  of  the  law  as  affording  her  a  founda- 
tion for  a  per  quod."    But  the  half  drunken  bully  stops  short  in 
the  middle  of  the  words  of  affront,  anticipating  the  unwelcome 
a  Blaekstone's  Commentaries,  v.  iii.  pp.  124-5. 
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civility  of  the  challenge,  and  the  cool  politeness  of  the  friend  who 
bears  it.  Rapine  and  lust,  in  like  manner,  might  not  be  restrained 
by  the  tribunals  of  a  feudal  kingdom,  conniving  at  crimes,  or 
fearing  to  punish  them;  but  they  must  have  often  been  checked 
by  the  salutary  terrors  of  the  solemn  battle. 

Sentiments  which,  if  not  praiseworthy,  were  at  least  excusable, 
dictated  the  ordeals  of  the  ploughshare  and  the  caldron,  and 
required  the  assisting  testimony  of  the  corapurgator.  With  a  firm 
and  lively  faith a,  the  omniscience  of  the  Almighty  was  invoked 
by  judges  who  distrusted  the  wisdom  of  man;  but  though  dis- 
trusting his  wisdom,  they  confided  in  his  faith,  and  therefore  they 
hesitated  to  doubt  the  truth  of  his  appeal  to  his  Creator.  By  degrees 
the  mistaken  piety  which  tempted  Providence,  and  required  the 
Author  of  the  universe  to  subvert  the  laws  of  nature,  yielded  to 
a  rational  reliance  on  those  faculties  which  His  goodness  has 
bestowed  upon  us.  Another  mode  of  trial,  however,  remained. 
Ordeal  by  compurgation,  which,  though  less  awful,  seems,  accord- 
ing to  our  ideas  of  judicial  investigation,  to  afford  room  for  equal 
if  not  for  greater  abuses.  We  may  conjecture  how  the  criminal 
would  labour  to  evade  the  "judgment  of  God."  He  granted  his 
broad  lands  to  holy  church  in  purchase  of  the  favour  of  the  priest ; 
and  his  hand  was  anointed  with  juices  and  mendicaments  of 
wondrous  potency — and  during  the  lengthened  recitation  of  the 
prayer  and  the  psalm,  the  intense  radiance  of  the  probationary 
iron  became  dimmed  into  an  obscurer  glow.  Yet,  even  then, 
sufficient  danger  still  accompanied  the  fiery  proof,  to  render  it 
appalling.  But  he  might  wage  his  law,  was  declared  guiltless  of  the 
imputed  crime,  or  discharged  from  the  fulfilment  of  the  obligation, 
by  an  easier  trial.  An  oath  confirmed  his  own  denial  of  the  charge. 
Friends  or  relations,  whom  he  himself  had  named,  declared  their 
belief  in  the  truth  of  his  denial.  They,  too,  indeed,  were  bound  by 
oath ;  but  the  free  judgment  of  the  compurgators  might  be  fettered 
by  the  ties  of  blood  or  fellowship ;  or  the  irresistible  force  of  self- 
interest  would  conquer  their  conscientious  scruples;  and  audacity 
and  perjury,  without  doubt,  often  succeeded  in  gaining  many  a 
triumph  over  good  faith  and  justice. 

Great  defects  were  inseparable  from  trial  by  compurgation; 
but  they  were  in  some  measure  compensated  by  its  advantages. 

a  "Deus  cujus  notitiam  nulla  unquam  secreta  effugiunt,  fidei  nostrae  tua 
"comitate  responde  et  praesta,  ut  quisquis  purgandi  ex  gratia  hoc  ignitum  tulerit 
"ferrum,  vel  absolvatur  innocens  vel  rei  noxius  detegatur."  Formulae  solennes 
exorcismorum.  Lind.  p.  1310. 
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People  who  were  insensible  to  the  nicer  and  conventional  delicacies 
or  reputation  were  taught  to  defer  to  public  opinion,  whose 
influence  is  more  beneficial  to  society  in  checking  the  commission 
of  bad  deeds  than  in  stimulating  to  the  performance  of  great  ones. 
An  inestimable  value  was  given  to  unblemished  character.  To 
those  who  were  of  fair  fame  and  good  repute,  trial  by  compurgation 
afforded  an  efficient  protection  against  calumny  and  malice;  but 
to  them  alone.  Notwithstanding  the  influence  of  relationship  and 
clanship,  or  of  more  tempting  and  degrading  motives,  the  gentle- 
man or  the  citizen,  if  his  deeds  had  borne  a  questionable  shape, 
would  have  some  difficulty  in  persuading  twelve,  or  twenty-four, 
or  thirty-six  men  good  and  true,  to  become  forsworn  in  his  defence. 
Perhaps  the  very  powerful  and  the  very  rich  may  have  assembled 
their  compurgators  with  greater  ease,  but  no  additional  impunity 
was  thereby  given  to  those  great  flies, — who,  in  all  states  of 
society,  contrive  to  escape  the  cobweb  meshes  of  the  law,  than 
they  would  have  possessed,  had  compurgation  been  denied  to  them. 
The  heart  of  the  widowed  one  was  faint,  when  the  king's  com- 
panion stood  in  the  great  hall  of  the  king's  palace,  before  the 
table  of  marble  stone,  surrounded  by  his  meisney  of  willing  believers 
in  his  innocence.  Did  she  cry  aloud  for  vengeance  on  their  per- 
juries? Alas!  arguments  such  as  convinced  them  that  the  tale  of 
woe  was  false,  would  have  been  equally  irresistible,  if  addressed 
to  the  haughty  seneschal,  or  the  high-born  justiciar,  wrapped  in 
the  robe  of  scarlet  and  ermine  bestowed  upon  him  by  royal  favour. 
Was  the  right  hand  of  each  baron  uplifted  towards  heaven,  whilst 
he  repeated  the  solemn  oath  which  screened  the  noble  miscreant 
from  his  deserved  punishment?  If  sentence  had  been  passed,  these 
same  hands  would  have  drawn  the  sword  with  equal  readiness  to 
defend  him. 

Consistency  was  not  to  be  expected,  before  jurisprudence 
settled  into  a  regular  system.  Sometimes  the  original  principle 
of  compurgation  may  have  been  forgotten ;  but  it  should  always  be 
remembered  that  in  their  strict  and  primitive  form  these  oaths  of 
delivery  were  never  allowed  but  when  the  plea  of  the  defendant 
was  opposed  to  the  unauthenticated  claim  of  the  demandant,  or 
to  an  arraignment  supported  only  by  presumptive  evidence,  or  the 
naked  oath  of  the  accuser.  Oath  then  counterbalanced  oath — and 
the  compurgators  turned  the  scale. 

We  have  dilated  on  the  subject  of  the  compurgative  ordeal, 
because  we  consider  it  as  the  basis  upon  which  our  criminal 
jurisprudence  has  been  erected.  The  Goths  and  the  Saxons  alike- 


The  Gothic  Laws  of  Spain  373 

endeavoured  to  lay  the  foundation  of  the  sanctuary  of  justice. 
Each  followed  a  simple  and  inartificial  plan.  But  whilst  ours  has 
arisen  into  a  proud  and  majestic  structure,  theirs  has  mouldered 
into  ruin.  Spain,  whilst  it  constituted  the  Gothic  monarchy,  and 
Leon  and  Castile,  until  the  full  admission  of  the  Partidas,  enjoyed 
a  system  of  laws  which,  although  they  cannot  be  identified  with 
the  laws  and  customs  of  the  Anglo-Saxons,  were  yet  accordant 
with  them  both  in  the  general  bearing,  and  in  many  of  the  details. 
Let  it  be,  however,  remarked,  that  the  Castilian  labrador  was 
compelled  to  resort  to  the  oaths  of  his  superiors;  but  our  Alfred 
commanded  the  Saxon  landholder  to  justify  himself  with  eleven 
of  his  even-thanes,  and  one  king's-thane  alone;  and  the  humblest 
Saxon  freeman  could  always  claim  a  jury  of  his  equals.  Notwith- 
standing the  absence  of  this  generous  spirit  of  the  Saxon  law, 
compurgation  seems  to  have  been  more  favoured  in  Castile  than 
the  ordeals  of  fire  or  battle.  This  is  evinced  by  the  charter  of 
Molina.  It  may  appear  improper  to  draw  conclusions  respecting 
the  general  customs  of  a  kingdom  from  the  by-laws  of  one  chartered 
town :  but  Don  Manrique  would  select  such  usages  as  were  common 
amongst  the  Castilians,  whom  he  sought  to  draw  together  as 
settlers  in  his  colony ;  and  he  would  confirm  to  them  such  privileges 
as  were  most  prized.  Nor  because  the  "Fuero  Viejo"  only  directs 
the  "oaths  of  twelve,"  in  two  or  three  peculiar  cases,  must  we 
infer  that  it  was  excluded  in  all  others.  When  our  law-books 
define  a  felony,  it  is  not  necessary  to  add,  that  a  jury  is  to  be 
empanelled  to  determine  it.  The  student  is  presumed  to  be 
acquainted  with  the  general  course  of  trial. 

Whatever  had  been  the  "usages  of  Castile  in  the  old  time," 
they  became  wholly  obsolete  in  the  second  era  of  Castilian  juris- 
prudence. All  the  Fueros  of  the  towns  were  superseded  by  the 
Fuero  Real  of  Alonso,  and  by  his  more  celebrated  work,  the 
Partidas.  Although  solemnly  confirmed  by  Pedro  el  Justiciero,  the 
"Fuero  Viejo"  also  yielded  to  the  elaborate  laws  of  Alonso,  after 
they  had  been  promulgated  in  the  Cortes  of  Alcala1.  Of  the  ancient 
ordeals,  trial  by  battle  alone  was  allowed  by  Alonso,  chiefly  in 
cases  touching  fame  and  honour ;  but  the  disciples  of  Bartholus  and 
Baldus2  would  not  concern  themselves  with  the  Gothic  juries  of 
deliverance,  which  were  withheld  from  the  defendant  when  the 
Spanish  tribunals  were  subjected  to  their  control. 

Continuing  in  this  imperfect  state,  the  Spanish  jury  was  of 
dubious  utility;  and  no  efforts  were  made  to  give  it  the  improve- 
ments of  which  it  was  .susceptible.  The  legislature  and  the  people 
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of  the  Castilian  kingdoms  abandoned  the  Gothic  ordeal,  without 
attempting  to  mould  it  into  a  more  equitable  form,  or  to  combine 
it  with  more  liberal  principles  of  legislation.  Its  suppression, 
therefore,  excited  neither  anxiety  nor  regret.  They  cast  away  the 
unpolished  gem,  contemning  its  worth,  and  disdaining  the  labour 
of  bringing  out  its  lustre.  Far  different  was  the  cheering  progress 
of  the  laws  of  England.  Never  wholly  or  suddenly  departing  from 
their  pristine  character,  it  has  been  the  peculiar  happiness  and 
blessing  of  this  country,  that  the  institutions  of  the  early  ages 
have  lost  their  rudeness,  but  retained  their  vigour.  The  erring  tests 
of  truth  have  been  allowed  to  sink  into  oblivion ;  but  the  cumber- 
some array  of  compurgators,  which  often  averted  the  righteous 
vengeance  of  the  law,  has  been  gradually  matured  into  that  great 
tribunal  of  our  peers,  which  will  ever  remain  the  best  safeguard  of 
life  and  freedom1. 
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THE  HISTORY  OF  ENGLAND,  FROM  THE  INVASION  OF  JULIUS 

TO   THE   REVOLUTION  OF   1688.    By  DAVID  HUME,  Esq.    New 
Edition.    London.    1825. 

WHATEVER  opinions  may  be  entertained  respecting  the  faith 
which  ought  to  be  placed  in  a  modern  narrative  of  ancient  history, 
there  is,  generally  speaking,  hardly  any  doubt  concerning  the 
truth  of  the  materials  from  whence  the  composition  is  derived. 
Perhaps  the  inferences  of  the  writer  may  be  denied,  or  his  argu- 
ments may  be  deemed  fallacious,  but  the  sources  of  his  work  are 
admitted,  without  contest,  as  authentic  testimonies.  We  are 
sufficiently  careful  to  guard  against  the  errors  of  the  author, 
particularly  when  the  subject  is  such  as  to  offer  a  probability  of 
his  being  either  deceived  himself,  or  inclined  to  deceive  his  readers, 
a  misled  follower  or  a  fallacious  guide.  Should  any  suspicions 
arise,  we  contest  his  qualifications,  we  examine  his  principles, 
we  ask  for  his  creed.  And  if  we  are  disposed  to  try  the  history 
by  the  severest  test,  we  compare  it  with  the  "original  authorities," 
and  we  examine  whether  the  facts  which  rest  upon  ancient  evi- 
dence are  fairly  and  faithfully  recited  or  rendered.  If  the  author's 
text  and  the  "authorities"  which  he  quotes  are  found  to  agree, 
we  are  satisfied.  After  this  investigation  has  been  performed  our 
inquiries  end.  The  vigilance  awakened  by  the  modern  historian 
is  rarely  excited  by  the  ancient  chronicler.  Upon  our  ancestors 
we  willingly  bestow  the  faith  which  we  withdraw  from  our  con- 
temporaries, and  consider  all  as  "very  sooth"  which  has  the 
venerable  sanction  of  grave  antiquity. 

Our  disinclination  to  examine  into  the  positive  veracity  and 
comparative  value  of  the  ancient  sources  of  ancient  history  may 
be  easily  explained.  The  individuals  who  flourished  in  the  many, 
long,  remote,  centuries,  which  we  denote  by  the  comprehensive 
term  of  the  "middle  ages,"  are  so  essentially  distinguished  by 
language,  manner  and  mind,  from  the  individuals  of  the  living  age, 
that  they  seem  to  form  but  one  class  when  contrasted  with  our 
contemporaries.  All  minor  distinctions  amongst  them  are  lost  in 
the  general  conformity.  The  Nun  of  Sion1  prays  beside  the 

[375] 


376  Anglo-Saxon  History 

Benedictine  Monk  of  Lindisfarne.  Mailed  crusaders  unite  with 
the  ranks  of  the  gallant  chivalry  of  the  Tilt  Yard.  Plantagenets 
and  Tudors  meet  in  the  same  presence-chamber.  The  interval 
by  which  they  are  separated  from  us  appears  to  place  all  their 
forms  at  the  same  distance.  All  are  equally  uncouth  and  strange. 
Enveloped  alike  in  mist  and  gloom,  we  are  impressed  with  a 
vague  idea  of  remoteness,  and  we  do  not  sufficiently  measure  the 
gradations  in  which  they  recede. 

Hume,  in  the  first  chapters  of  his  history,  affords  a  curious 
exemplification  of  the  deceptions  thus  produced  by  the  aerial 
perspective  of  the  mind.  It  might  be  anticipated  that  the  author 
of  the  Essay  on  Miracles  would  have  prefaced  his  historical  in- 
quiries by  carefully  scrutinizing  the  value  of  his  authorities.  In 
endeavouring  to  establish  his  facts  by  an  appeal  to  historical 
testimony,  we  might  have  expected  some  recollection  of  his  own 
rules.  We  have  been  taught  by  him  to  attend  to  the  character 
of  the  witnesses,  to  balance  every  circumstance  which  can  occasion 
doubt,  and  to  mark  every  cause  of  suspicion.  Such,  however,  is 
far  from  being  his  mode  of  proceeding,  when  he  had  occasion  to 
practise  his  own  maxims.  Hume  has  not  even  observed  the 
obvious  rule  of  avoiding  to  adduce  secondary  evidence  when  an 
original  witness  can  be  obtained.  At  the  foot  of  his  pages  we 
have,  certainly,  a  cabalistic  array  of  names,  and  syllables,  and 
figures;  but  this  host  of  quotations  can  only  betray  the  reader 
into  the  belief  that  the  history  has  resulted  from  a  careful  com- 
parison of  testimonies.  A  more  minute  examination  of  the 
authorities  will  dispel  our  reliance  on  the  judgment  of  the  historian. 
Without  any  selection,  any  attempt  at  discrimination,  we  find 
the  Saxon  Chronicle1  and  Florence  of  Worcester,  William  of 
Malmesbury,  Ralph  Higden,  and  Matthew  of  Westminster,  all 
considered  as  the  vouchers  for  the  events  of  the  reign  of  the  Con- 
fessor, and,  apparently,  with  equal  confidence  and  satisfaction. 
Yet,  how  different  are  the  grounds  upon  which  they  are  to  be 
trusted.  The  Saxon  Chronicle  may  be  considered,  in  this  portion, 
as  coeval  with  the  events  which  it  relates.  Florence  of  Worcester, 
in  the  corresponding  sections  of  his  Latin  Chronicle,  is  merely  a 
translator  of  the  Saxon  Chronicle;  and  his  version,  though  of 
great  importance  in  affording  an  assistance  to  the  right  interpre- 
tation of  the  Anglo-Saxon  text,  is  without  any  weight  if  quoted 
as  cumulative  testimony.  William  of  Malmesbury,  removed  but 
by  one  generation  from  the  Anglo-Saxon  age,  was  enabled  to 
consult  authorities  which  cannot  be  traced  in  any  other  ancient 
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historian.  Ralph  Higden  flourished  towards  the  close  of  the  reign 
of  Edward  III.,  and  his  Chronicle,  a  new  edition  of  a  compilation 
formed  by  Roger  of  Chester,  who  wrote  a  few  years  before,  consists 
entirely  of  excerpts  from  original  writers,  all  of  which  are  extant, 
connected  by  his  own  remarks  and  annotations.  Matthew  of 
Westminster1  is  a  phantom  who  never  existed.  If  such  an  un- 
critical use  of  ancient  authorities  was  made  by  Hume,  a  reasoner 
gifted  with  singular  acuteness  and  sagacity,  and  trained  and 
exercised  in  the  very  school  of  scepticism,  we  may  well  account 
for  the  impression  usually  received  respecting  those  passages  of 
history  which  are  as  familiar  to  us  as  household  words.  The 
authorities  being  all  admitted  to  be  valid,  it  follows  as  a  necessary 
consequence  that  the  facts  remain  unchallenged.  Adventures 
inseparably  associated  to  well-known  names;  deeds  which  have 
been  recounted  to  us  from  our  earliest  childhood ;  monarchs  whose 
grim  imaginary  portraitures  have  been  presented  to  us  so  often 
that  we  recognise  them  as  easily  as  the  countenances  of  our  own 
parents,  form  the  popular  materials  and  characters  of  popular 
history.  Seldom  do  they  offer  themselves  in  such  a  guise  as  to 
excite  any  degree  of  hesitation.  The  utmost  extent  of  our  in- 
credulity is  to  disbelieve  that  Saint  Dunstan  really  pulled  the 
devil  by  the  nose.  From  the  Trojan  war  to  the  battle  of  Bosworth 
field,  the  scenes  of  "ancient  history"  rise  up  successively  with 
undiminished  vividness  and  unimpeached  credibility. 

If,  however,  we  pause,  and  reflect  upon  the  nature  of  the 
sources  of  history,  our  confidence  must  in  some  measure  forsake 
us.  Every  nation  has  passed  through  an  heroic  age,  during  which 
no  evidence,  in  the  strict  sense  of  the  term,  can  be  preserved  of 
historical  facts.  Truth  maintains  a  perpetual  conflict  with  fiction. 
The  causes  which  stamp  such  an  era  with  its  distinguishing  char- 
acter destroy  the  fidelity  of  its  records.  During  the  various  stages 
of  incipient  civilization,  the  might  of  some  one  individual,  pre- 
eminent either  for  physical  or  moral  power,  is  the  mainspring  of 
the  fortunes  of  society.  When  the  skill  and  prowess  of  one 
chieftain  enable  him  to  decide  the  battle,  his  achievements  obtain 
a,  much  more  minute  and  favoured  narrative  than  the  fate  of  the 
nation  whom  he  leads  to  victory.  Recollections  are  attached  to 
the  glory  of  the  warrior,  not  to  the  annals  of  the  commonwealth. 
Giants  overshadow  the  subject  world,  and  beneath  the  colossal 
forms  of  legislators  and  leaders  we  lose  all  sense  of  the  importance 
which  belongs  to  the  herd  of  human-kind. 

History  therefore  is  founded,  in  the  first  instance,  upon  indi- 
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vidual  biography.  It  is  then  essentially  poetical.  Political  events 
mould  themselves  into  an  epic  unity,  and  the  history  of  the  nation 
is  subordinate  to  the  destiny  of  the  hero.  The  task  of  com- 
memoration devolved  upon  the  bard,  and  the  exaggerations  and 
licenses  of  poetry  become  in  their  turn  the  foundations  of  historical 
annals,  in  which  the  creations  of  fancy  are  recorded  as  realities 
without  any  indication  of  their  unsubstantial  origin.  Even  in 
more  advanced  stages  of  society,  there  may  be  a  stream  of  romance 
concurrent  with  history,  and  which  may  delude  us  after  we  have 
emerged  from  the  deceptive  splendours  of  the  heroic  era.  It 
requires  an  effort  to  abandon  a  pleasing  fable.  In  the  chroniclers 
of  the  twelfth  century,  there  is  often  a  strong  resemblance  between 
the  Charlemagne  of  Turpin1  and  the  Charlemagne  of  Eginhart2; 
and  the  epithet  of  lion-hearted,  which  we  fondly  annex  to  the 
name  of  our  first  Richard,  can  be  traced  to  no  better  authority 
than  the  'geste,'  from  which,  perhaps,  much  of  the  chivalrous 
honour  which  we  attach  to  his  character  is  also  to  be  derived. 
The  chronicles  of  the  nations  of  modern  Europe  owe  their 
origin  to  a  class  of  writers  produced  by  institutions  unknown  to 
classical  antiquity,  and  possessing  a  character  which  will  never 
be  again  revived.  It  is  not  unusual  to  stigmatize  the  "monkish 
historians"  as  dull  and  credulous  writers,  equally  devoid  of  taste 
or  judgment.  To  enlarged  and  philosophical  views  of  history  r 
they  possess  no  claim  whatever.  And  the  very  few  compositions 
of  this  class  which  exhibit  any  degree  of  literary  talent  are  only 
rare  exceptions  from  the  rule  of  general  mediocrity.  Yet,  if 
impartially  considered,  they  will  not  be  perused  without  interest . 
Political  discussion  was  unknown.  The  keen  subtilizing  spirit  of 
the  schools  found  sufficient  employment  in  the  mazes  of  the 
ecclesiastical  commonwealth.  As  yet,  the  arcana  of  the  state 
were  undiscussed  or  undivulged.  But  the  monks  treated  history 
as  every  branch  of  human  knowledge  then  cultivated  was  treated. 
They  studied  history  in  connexion  with  religion.  Human  deeds 
and  events  were  not  narrated  as  resulting  from  the  policy  of 
mankind,  but  as  parts  of  the  great  scheme  of  Providence,  revealed, 
foretold,  exemplified.  Sacred  and  profane  history  were  united 
into  one  body,  or  rather  all  was  sacred  history.  If  they  opened 
the  annals  of  the  nations  they  read  them  as  the  comments  of 
holy  writ.  The  Bible  was  the  foundation  of  all  faith  and  of  all 
history.  In  each  of  the  great  monarchies,  as  it  rose  and  fell,  they 
acknowledged  the  accomplishment  of  the  mystic  vision  of  the 
Seer.  Whenever  calamities  afflicted  a  nation,  they  anticipated 
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the  pouring  out  of  the  vials  of  wrath  reserved  for  the  latter  day. 
The  blazing  star  announced  impending  vengeance.  Pestilence 
and  famine  and  slaughter  are  deplored  as  chastisements,  not  re- 
lated as  misfortunes.  This  mode  of  thought  gave  a  monstrous 
tone  and  colouring  to  their  compositions,  but,  at  the  same  time, 
they  acquire  from  it  a  degree  of  harmony  and  unity  of  effect  which 
is  neither  unsatisfactory  nor  unpleasing. 

The  extent  of  information  varied,  of  course,  with  the  diligence 
and  activity  of  each  individual  writer.  Research  and  labour 
might  accomplish  mighty  tasks  when  knowledge  could  be  gathered 
from  the  shelves  of  the  library;  but  unless  the  chronicler  was 
invested  with  a  station  which  placed  him  in  the  busy  haunts  of 
men,  his  opportunities  of  becoming  acquainted  with  the  history 
of  his  own  times  must  have  been  limited  and  rare.  We,  who  live 
in  an  age  and  country  in  which  the  means  of  locomotion  and 
communication  have  been  facilitated  by  all  the  power  of  human 
ingenuity  and  science,  can  scarcely  imagine  to  ourselves  the  diffi- 
culty of  obtaining  intelligence  in  those  regions  where  newspapers 
are  unknown,  and  whose  peaceful  solitudes  have  never  been 
disturbed  by  the  bugle  of  the  mail-coach  guard.  Destitute  of 
these  aids,  even  bad  news  does  not  fly  apace;  and  the  details  of 
passing  events,  which  in  the  course  of  eight-and-forty  hours  are 
transmitted  from  the  Channel  to  the  border,  could  scarcely  creep 
the  same  distance  in  a  twelvemonth,  when  Fame  was  compelled 
to  limp  with  her  dispatches  along  the  primitive  ruts  and  patri- 
archal bridle-paths  of  Watling  Street  and  Ikenild  Street,  and  the 
other  renowned  highways 

"That  the  olde  Kynges  mad  where  thoru  men  may  wende 
From  the  on  ende  of  Engel  lond  north  to  the  other  ende." 

Epistolary  correspondence  was  confined  to  a  small  class  of  the 
community.  The  abbot  returning  from  the  synod  perhaps 
whispered  to  the  older  brethren  the  particulars  of  the  last  dis- 
cussion between  the  king  and  his  nobles ;  or  the  monks  listened  to 
the  pilgrim,  fraught  with  the  accounts  of  the  wars  which,  some 
seven  years  before,  had  taken  place  between  the  Soudan  and  his 
rebellious  vassals,  the  heathen  hounds  of  Benamarin  or  Garbo. 
Narrations  produced  from  such  communications  cannot  fail  to  be 
loose,  vague  and  unsatisfactory.  And  when  Montesquieu  speaks 
of  the  "faiseurs  de  chroniques,  qui  savoient  apeu  presde  Fhistoire 
"  de  leur  temps  ce  que  les  villageois  savent  aujourd'hui  de  celle  du 
"notre,"  he  hardly  exaggerates  their  average  ignorance. 

Inaccurate  in  their  source,  the  statements  thus  embodied  must 
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often  have  been  deeply  tinged  by  popular  prejudices  and  popular 
passions.  The  period  of  poetical  romance  has  its  bounds,  but 
when  can  we  escape  from  the  romance  of  faction  and  party?  Can 
we  discover  a  conspiracy  which  has  not  become  an  article  of  faith 
in  the  heated  imaginations  of  the  one  party,  or  a  criminal  whom 
the  other  faction  has  not  venerated  as  a  martyr?  Let  century 
be  placed  in  parallel  with  century,  and  age  with  age,  and  the 
chance  of  our  being  enabled  to  pronounce  an  accurate  judgment 
upon  remote  transactions  may  be  estimated  by  the  impracticability 
of  affording  any  satisfactory  solution  of  the  historical  problems 
whose  dates  are  to  be  placed  almost  in  our  times.  Mary  Stuart 
ought  never  to  be  acquitted  until  Brunehault  is  finally  condemned. 
Nor  can  this  difficulty  be  a  subject  of  surprise.  In  the  most 
enlightened  periods  the  uncertainty  of  all  human  testimony  per- 
petually baffles  and  deludes  the  inquirer.  The  more  momentous 
the  question,  the  greater  is  the  difficulty  of  meeting  with  an 
unbiased  and  competent  relator.  He  who  best  knows  the  truth 
is  usually  the  person  most  tempted  to  distort  or  conceal  the 
knowledge  of  which  he  is  possessed. 

To  these  moral  causes  of  perplexity  must  be  added  the  obstacles 
arising  from  the  paucity  of  written  records  of  ancient  history. 
After  Rome  was  reduced  to  ashes  by  the  Gauls,  where  could  the 
writers  of  the  republic  peruse  the  annals  of  her  kings?  A  single 
manuscript  has  often  been  the  sole  depository  of  the  best  and 
surest  monuments  of  history,  which,  had  it  perished,  would  have 
been  entirely  lost.  Ignorance  and  neglect  consume  the  relics 
which  have  been  exempted  from  the  devastations  of  war  and 
conquest.  If  any  have  escaped,  they  are  preserved  by  chances 
almost  beyond  the  limits  of  probability.  Nor  must  we  overlook 
the  various  causes  which  impede  us  in  extracting  the  truth  from 
those  scanty  memorials.  A  simple  allusion,  well  understood  by 
the  writer  and  his  contemporaries,  but  unintelligible  to  posterity, 
may  destroy  the  sense  of  an  entire  chapter.  The  obliteration  of 
a  numeral,  the  transposition  of  a  date,  the  erroneous  transcription 
of  a  letter  in  a  name,  may  lead  the  modern  historian  into  the  most 
baseless  theories,  or  involve  his  narrative  in  total  confusion. 

These  considerations  may  reasonably  induce  the  inquirer  to 
entertain  a  considerable  degree  of  historical  scepticism;  and  the 
eccentricity  of  genius,  aided  by  the  stimulus  of  paradox,  and 
rebelling  against  the  general  submission  to  received  authorities, 
may  extend  such  pyrrhonism  almost  beyond  the  bounds  of  right 
reason.  Hardouin  may  be  adduced  as  a  memorable  example  of 
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learned  extravagance.  Listen  to  him,  and  all  the  authors  of 
Greece  and  Rome,  excepting  only  Virgil  and  Pliny,  are  the  forgeries 
of  the  ingenious  impostors  of  the  middle  ages.  Not  contented 
with  annihilating  the  remains  of  classical  antiquity,  he  extends 
his  inexorable  proscription  to  languages.  Neither  the  Coptic  nor 
the  Anglo-Saxon,  he  maintains,  have  ever  existed,  both  being,  as 
he  argues  with  a  considerable  show  of  plausibility,  mere  fanciful 
jargons  invented  in  the  middle  ages  and  written  in  arbitrary 
characters.  Hardouin  has  left  no  followers,  nor  has  he  made  any 
proselytes,  but  from  time  to  time  a  kindred  spirit  has  received  a 
transient  excitation.  More  critical  modifications  of  unbelief  have 
thus  been  shown  by  the  ingenious  writers  who  have  occasionally 
questioned  the  probability  of  particular  portions  of  history.  Able 
reasoners  have  appeared  who  have  pronounced  the  Iliad  to  have 
as  little  pretensions  to  historical  truth  as  the  Ramayana ;  and,  in 
the  opinion  of  others,  the  blind  bard  himself  dissolves  into  the 
airy  nothingness  of  his  heroes.  Thermopylae  and  Marathon  have 
been  deprived  of  their  honours.  In  Xerxes,  the  king  of  kings, 
the  orientalist  more  than  suspects  that  he  discovers  the  vassal 
satrap  of  the  Persian  monarch,  whom  the  garrulous  vanity  of 
Athens  and  Ionia  invested  with  the  diadem  and  attributes  of 
empire.  The  same  tone  of  investigation  has  been  extended  to 
the  Roman  history;  and  the  virtues  of  Numa,  and  the  crimes  of 
Tarquin,  merge  alike  in  the  mythological  cycles  of  the  erudite 
scholars  of  Germany.  We  do  not  believe  that  these  theories, 
many  of  which  have  been  supported  with  great  learning  and 
ingenuity,  have  as  yet  succeeded  in  persuading  the  multitude  out 
of  their  old  opinions.  It  will  be  a  long  time  before  the  world  at 
large  will  be  convinced  that  the  exploits  of  Achilles  and  of 
Hanuman  the  monkey  rest  upon  the  same  basis.  And  indeed 
we  must  recollect  that  the  acuteness  of  historical  criticism  may 
lead  to  abuse.  The  chief  error  arising  from  the  "vulgar"  mode  of 
viewing  history  is  the  admission  that  everything  which  is  possible 
is  true,  without  much  inquiry  respecting  the  weight  of  the  evidence 
upon  which  the  assertion  rests.  Historical  pyrrhonism  tends  to- 
the  contrary  extreme.  The  critic  may  be  deceived  into  the  per- 
suasion that  every  event  is  false  unless  it  can  be  proved  by 
uncontrovertible  and  undeniable  evidence.  These  principles  thus 
applied  to  the  investigation  of  history  are,  perhaps,  even  more 
dangerous  than  the  popular  absence  of  inquiry.  The  negative 
side  is  always  the  easiest  of  defence.  Entrenched  by  contradic- 
tion, an  able  reasoner  may  easily  show  that  the  most  certain  event 
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can  never  have  happened,  particularly  if  he  calls  in  the  aid  of  a 
supposed  mythological  allegory.  Give  full  scope  to  allegory,  and 
there  is  not  a  reign  in  the  History  of  England  whose  annals  could 
not  be  turned  into  a  political  parable  no  less  perfect  than  Fenelon's 
Telemaque.  A  middle  course  between  the  two  opposite  extremes 
is  found  in  the  investigation  of  the  character  of  the  materials  of 
history,  and  instead  of  speculating  on  the  evidence  of  the  witnesses 
it  is  better  to  examine  both  their  competence  and  credibility  and 
to  discuss  their  era,  their  origin,  their  transmission,  and  their 
preservation. 

In  considering  the  progress  of  the  modern  European  nations, 
the  first  question  relates  to  the  manner  in  which  any  memorials 
of  their  internal  history,  anterior  to  their  conversion  to  Christianity, 
can  have  been  preserved.  Caesar  and  Tacitus  for  a  short  period 
dispel  the  shades  of  the  Hercynian  forest,  and  lead  us  into  the 
wilds  and  fastnesses  of  Gaul  and  Britain.  But  the  knowledge 
which  we  obtain  from  these  mighty  masters  of  history  expires 
with  their  age ;  and  the  writers  of  the  declining  empire  only  afford 
confused  and  unconnected  notices  of  the  fortunes  of  the  'bar- 
barians,' whose  annals  do  not  appear  in  any  instance  to  have  been 
reduced  into  a  continuous  narrative  until  the  introduction  of 
Christianity.  In  England  an  interval  of  upwards  of  two  centuries 
intervened  before  any  historian  of  the  people  arose.  Until  the 
era  of  Venerable  Bede,  no  work  can  be  discovered  to  which  the 
title  of  a  history  or  chronicle  can  properly  be  assigned.  It  must 
not,  however,  be  supposed,  that  the  invading  tribes  usually  desig- 
nated under  the  general  name  of  Anglo-Saxons  were  entirely 
ignorant  of  letters.  Like  all  the  other  Germanic  nations,  they 
possessed  the  use  of  the  alphabetical  characters  called  Runes1 — a 
name  which  may  be  traced  as  high  as  the  sixth  century ; — and 
which  continued  in  England  to  be  employed  as  a  term  for  writing 
in  the  age  of  Alfred,  and  perhaps  until  the  very  expiration  of  the 
Anglo-Saxon  language. 

Though  the  English  runes  are  closely  allied  to  the  runes  of 
Scandinavia,  still  it  is  not  to  be  concluded  that  they  are  derived 
from  them.  Both  are  to  be  deduced  from  that  primeval  alphabet 
whose  forms  can  be  discovered  amongst  all  the  Caucasian  nations, 
and  which  was  probably  the  parent  of  all  the  alphabetical  char- 
acters now  in  use  in  the  world. 

Our  present  mode  of  publication  forbids  us  to  enlarge  on  an 
hypothesis  which  must  be  supported  by  the  characters  themselves. 
But  there  is  sufficient  evidence  yet  existing  to  show  that  all  the 


Anglo-Saxon  History  383 

signs  of  sound  now  known  to  mankind  are  modifications  of  one 
system,  the  simplest  form  being  found  in  those  characters,  which, 
for  want  of  a  better  name,  we  may  term  the  Cadmsean  alphabet. 
The  runes  of  the  Northmen  are  only  sixteen  in  number.  The 
Anglo-Saxon  runes  are  more  numerous,  and  therefore  probably 
include  compounds  and  combinations  of  later  date,  but  they  must, 
nevertheless,  have  been  invented  before  the  nation  left  the  shores 
of  Germany,  being  identically  the  same  with  the  characters  which, 
as  we  learn  from  Rabanus  Maurus,  were  employed  by  the  Marco- 
manni,  a  name  which  he  applies,  not  to  the  Marcomanni  of  the 
Romans,  but  to  the  heathen  Saxons,  then  living  beyond  the  Elbe  a, 
and  we  consider  this  circumstance  as  affording  the  strongest 
inference  that  the  Anglo-Saxon  runes  are  authentic  and  original. 
Accident  could  not  occasion  the  affinity,  and  no  motive  could  have 
existed  for  imposture.  Every  Anglo-Saxon  letter  had  its  sig- 
nificant name.  In  the  Beth-luis-nion  alphabet  of  Ireland,  plants 
and  trees  alone  afforded  the  denominations  of  the  characters. 
But  the  English  alphabet  was  more  diversified.  Some  letters 
were  named  from  visible  objects,  others  from  abstract  ideas. 
These  appropriations,  however,  do  not  seem  to  indicate  any 
hieroglyphic  origin.  It  is  more  probable  that  they  were  given 
for  the  purpose  of  aiding  the  memory.  Similar  devices  may  be 
traced  amongst  other  nations.  The  names  given  to  the  letters  of 
the  Sclavonian  alphabet  form  a  prayerb. 

All  writing  was  originally  engraving.  The  runes,  like  the 
Bardic  characters  of  the  Britons,  seem  to  have  been  usually  en- 
graved upon  wooden  wands.  Of  this  practice,  which  existed 
within  time  of  historical  memory  in  Scandinavia,  we  have  a 
memorial  in  the  word  Stave,  which  has  been  variously  employed 
to  denote  a  letter  of  the  alphabet,  an  epistle,  a  line,  or  verse0. 
The  want  of  convenient  materials  for  writing  would  necessarily 
limit  its  application,  even  if  the  knowledge  had  been  extensively 

a  De  inventions  linguarum.   Ap.  Goldast.  Scrip.  Rer.  Alam.  ( 1 730)  n.  pt.  i.  p.  69. 

b  The  English  letters,  with  a  curious  poetical  exposition  grounded  on  the  names, 
were  preserved  in  one  of  the  Cottonian  manuscripts  (since  burnt),  Otho  B  x,  from 
whence  they  were  engraved  by  Hickes,  Grammatica  Anglo- Saxonica,  p.  135. 
They  are  also  found,  with  little  variation,  in  many  other  ancient  manuscripts. 

c  The  ancient  custom  prevails  without  any  variation  in  the  islands  of  the 
Indian  archipelago.  We  have  now  before  us  a  poem  in  the  Lampung  character, 
each  verse  whereof  is  neatly  cut  upon  a  small  stick  or  staff  of  bamboo  cane.  The 
Battaks  use  larger  timber,  and  a  distinguished  orientalist  in  this  metropolis 
possesses  an  epic  poem  in  their  language,  cut  upon  a  club  of  about  six  feet  in 
length. 
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diffused.  But  in  the  earliest  period  much  mystery  was  attached 
to  the  runes.  Secrecy  is  implied  in  the  very  name.  Magical 
virtues  were  ascribed  to  them.  Spells  and  charms  were  framed  in 
these  magical  characters.  They  aided  the  lover,  the  rival,  or  the 
warrior.  They  gave  unerring  swiftness  to  the  arrow  in  its  path, 
and  resistless  keenness  to  the  sword. 

By  Augustine  and  his  followers,  the  Latin  alphabet  was  intro- 
duced. Few  as  the  individuals  might  be  who  became  familiar 
with  the  new  mode  of  writing,  still  it  was  one  step  towards  the 
acquirement  of  the  Latin  language,  the  great  medium  of  useful 
knowledge.  There  were  two  sounds,  however,  which  could  not  be 
indicated  by  the  Roman  alphabet,  and  for  these  alone  the  runes 
were  considered  necessary.  And  the  runes  J>  Thorn  and  p  Wen, 
the  th  and  the  w,  still  appear  in  the  Anglo-Saxon  alphabet.  Yet 
for  the  first  of  these  letters  the  scribes  occasionally  employed  the 
Greek  0,  and  by  adding  a  diacritical  line  to  the  Latin  D  or  d,  D,  S, 
they  formed  a  new  character  of  equivalent  power a. 

Laws  and  charters,  so  far  as  they  extend,  are  the  materials 
of  history  least  liable  to  suspicion.  Sanctioned  by  the  supreme 
authority,  these  monuments  constitute  the  highest  class  of  evidence; 
and  if  the  authenticity  of  the  instrument  be  established,  it  follows 
that  the  contents  must  be  admitted  to  be  true.  Wilful  error  and 
individual  prejudice  can  never  be  expected  to  find  a  place  in  these 
documents,  which  are  equivalent  to  the  oral  declarations  of  the 
parties  from  whom  they  proceed.  The  preamble  of  the  law  and 
the  recitals  of  the  grant  must  therefore  be  vouched  with  much 
more  confidence  than  the  narrative  of  any  historian,  however 
impartial  or  well  informed.  He  is  but  a  relator,  stating  the  matter 
which  he  has  acquired  from  others.  In  the  charter  and  the 
statute  we  are  addressed  by  the  sovereign  and  the  nation. 

Besides  the  statements  which  are  directly  gained  from  these 
public  instruments,  they  furnish  after-ages  with  those  comments 
upon  history  which  are  not  less  important  than  facts  themselves. 
Events  engage  the  principal  attention  of  the  ancient  chronicler. 
He  dwells  upon  transactions.  He  only  glances  at  the  details  of 
government  and  administration.  Kings  and  earls  pass  before  us. 
Battles  succeed  to  battles,  and  councils  to  councils ;  but  unless  we 
understand  the  dignity  of  the  chief,  the  duties  of  the  soldier,  the 
functions  of  the  sage,  we  obtain  only  the  most  imperfect  develope- 
ment  of  the  state  and  condition  of  the  commonwealth.  Truth  is 

a  The  characters  «  and  }>  are  used  indifferently,  and  there  is  no  foundation 
for  the  conjecture  that  the  one  denoted  th  hard  and  the  other  th  soft. 
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of  no  utility  excepting  when  it  can  be  turned  to  better  account 
than  fiction.  History  affords  instruction,  only  when  the  pleasure 
derived  from  incident  and  adventure  can  be  combined  with  the 
higher  interest  arising  from  the  consideration  of  government  and 
policy.  When  this  interest  is  absent,  the  chronicle  is  no  better 
than  the  romance.  Of  what  consequence  is  it  now  to  us  to  know 
that  one  petty  chieftain  of  the  eighth  century  obtained  the  ascen- 
dancy over  a  savage  compeer,  whose  bones  have  long  since 
mouldered  into  dust — that  one  obscure  tribe  discomfited  another 
half  civilized  horde  ?  Why  should  we  weary  ourselves  with  recount- 
ing the  "struggles  between  the  kites  and  the  crows/'  unless  they 
elucidate  that  state  of  society,  from  whence,  by  a  long  though  un- 
broken series  of  descents,  our  present  government  has  been  derived  ? 
But  a  satisfactory  knowledge  of  the  elements  composing  the 
ancient  constitution  can  only  be  collected  from  the  jurisprudence 
of  the  Anglo-Saxon  lawgivers.  Much  of  their  legislation  exists 
amongst  us  in  principle  and  spirit,  however  obsolete  and  uncouth 
it  may  appear  in  language  and  form.  And  hence  the  Anglo-Saxon 
law  must  be  justly  considered  as  the  best  preliminary  to  the  study 
of  ancient  history. 

One  most  important  consequence  of  the  introduction  of  the 
Latin  alphabet  amongst  the  Anglo-Saxons  was  the  application  of 
writing  to  legal  documents  and  legislation.  Until  the  Teutonic 
nations  settled  on  Roman  ground,  the  law  was  oral  and  tradi- 
tionary. It  was  a  common  law,  existing  as  the  English  common 
law  still  exists,  in  customs,  whether  local  or  national,  recorded  in 
the  memory  of  the  judges,  and  published  by  the  practice  of  the 
tribunal.  If  any  aid  was  required  to  the  recollection,  it  was 
afforded  either  by  poetry,  or  at  least,  by  the  condensation  of  the 
maxim  or  principle  in  proverbial  or  antithetical  sentences  like  the 
Cymric  triads.  There  are  many  vestiges  of  this  poetry  of  the  law. 
But  the  rules  of  justice,  when  the  law  was  administered  by  the 
warlike  nobles  in  the  presence  of  the  people,  were  not  concealed 
from  their  knowledge  in  the  runes,  the  characters  of  mystery. 
Nor  can  it  be  discovered  that  any  of  the  Teutonic  nations  reduced 
their  customs  into  writing,  until  the  influence  of  increasing  civili- 
zation rendered  it  expedient  to  depart  from  their  primeval  usages. 
It  would  afford  a  curious  parallel  to  the  modern  circumstances  of 
the  English  law,  if  the  remains  of  Anglo-Saxon  jurisprudence 
could  be  divided  into  M  or  Mwa,  customs  or  common  law, 
Asetnysse,  statutes,  and  Domas,  adjudged  cases  or  precedents. 
But  these  terms,  whatever  distinction  may  have  been  originally 

p.  ix.  25 
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intended,  are  employed  indiscriminately,  and  the  first  specimens 
of  Anglo-Saxon  legislation1  are  the  "dooms,"  which  ^Ethelbyrht, 
King  of  Kent,  "established  with  the  consent  of  his  witan  in  the 
"days  of  St.  Augustine."  Bede,  who  commemorates  and  praises 
this  proceeding,  adds  that  it  was  effected  after  the  example  of  the 
Romans.  This  expression,  however,  can  only  refer  to  the  promul- 
gation of  the  law  in  writing,  contrasted  with  the  national  customary 
law.  ^Ethelbert's  statute  offers  no  intimation  whatever  of  Roman 
policy.  Entirely  Teutonic  in  language  as  well  as  in  spirit,  it 
relates  only  to  the  amount  of  the  pecuniary  fines  or  weres,  payable 
for  various  transgressions. 

Unlike  the  other  Teutonic  nations,  who  employed  the  Latin  lan- 
guage, the  laws  of  ^Ethelbyrht  are  written  in  the  English  language, 
as  the  dialect  is  termed  by  Bede,  and  they  afford  the  earliest 
specimens  of  "barbarous"  jurisprudence  in  the  vernacular  tongue. 
They  now  exist  in  a  single  manuscript,  the  volume  which  we  owe 
to  the  care  of  Ernulphus,  Bishop  of  Rochester ;  and  the  paragraph 
or  section,  containing  the  penalties  imposed  upon  offenders  against 
the  peace  of  the  Church  and  clergy,  seems  to  correspond  in  tenor 
with  the  recital  given  by  Bede.  But  it  is  quite  impossible  to 
believe  that  the  text  of  the  Anglo-Norman  manuscript  of  the 
eleventh  century  exhibits  an  unaltered  specimen  of  the  English 
of  the  reign  of  ^Ethelbyrhta.  The  language  has  evidently  been 
modernized  and  corrupted  by  successive  transcriptions.  Some 
passages  are  quite  unintelligible,  and  the  boldest  critic  would 
hardly  venture  upon  conjectural  emendations,  for  which  he  can 
obtain  no  collateral  aid.  Neither  have  we  any  proof  whatever  of 
the  integrity  of  the  text.  It  cannot  be  asserted,  with  any  degree 
of  confidence,  that  we  have  the  whole  of  the  law.  Destitute  of 
any  statutory  clause  or  enactment,  it  is  from  the  title  or  rubric 
alone,  that  we  can  learn  the  name  of  the  legislator. 

After  the  interval  of  more  than  a  century,  Hlothsere  and 
Eadric  (675-685)  made  additions  to  the  laws  which  "their  ancestors 
had  established  before  them,"  and  which  principally  relate  to  the 

a  The  orthography  of  proper  names  adopted  by  Bede  indicates  that  the 
pronunciation  of  the  Anglo-Saxon  language  was  then  much  harsher  than  in  the 
ninth  century.  Aedilberct,  Oidilvald,  Alchfrid,  were  softened  into  Aethelbyrht, 
Aethelwald,  and  Ealfrith.  Appended  to  the  Ely  Manuscript  of  Bede  is  the  song 
•of  Csedmon.  Smith  and  Wanley  assign  the  date  of  737  to  the  manuscript.  If 
this  conjecture  be  correct,  this  fragment  is  the  only  example  of  the  ancient 
Anglo-Saxon  orthography,  as  we  are  not  aware  that  there  is  any  specimen  of  the 
language  preserved  in  any  other  manuscript  older  than  the  ninth  century. 
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singular  system  of  pledges  and  warranty  intended  for  the  purpose 
of  preventing  theft  and  larceny,  an  institution  which  holds  so 
conspicuous  a  place  in  the  Anglo-Saxon  policy.  Wihtrsed's  laws, 
which  were  enacted  at  Berghamstede  in  the  ninth  year  of  his 
reign  (699),  are  chiefly  ecclesiastical,  affixing  temporal  punishments 
to  spiritual  offences.  The  laws  of  Hlothaere  and  Eadric  and 
Wihtraed,  though  more  intelligible  than  the  laws  of  ^Ethelbyrht, 
still  offer  many  difficulties,  and  the  corruptions  are  equally  irre- 
mediable, no  other  text  existing  except  the  modern  manuscripts 
of  Ernulphus.  No  traces  can  be  found  of  any  other  manuscript. 
And  as  an  ancient  Latin  translation  of  the  Anglo-Saxon  laws, 
made  about  the  time  of  Henry  I.,  does  not  include  the  laws  of  the 
several  Kentish  kings,  it  is  probable  that  they  were  entirely  un- 
known to  the  translator. 

It  is  foreign  to  our  present  purpose  to  investigate  the  history 
of  Anglo-Saxon  legislation;  we  shall  therefore  enumerate,  without 
detailing,  the  successive  statutes  of  Alfred,  Edward  the  Elder, 
Athelstane,  Ethelred,  and  Edgar,  of  which  the  substance  is  in 
great  measure  included  in  the  capitulary  or  statute  enacted  by 
"Canute,  King  of  all  England,  of  the  Danes  and  the  Northmen, 
"at  Winchester  with  the  advice  of  his  witan."  This  monarch 
obtained  a  high  reputation  for  his  wisdom  and  equity ;  and  although 
there  is  no  portion  of  his  enactments  in  which  any  positive  novelty, 
either  of  form  or  principle,  can  be  discovered,  still  they  exhibit  a 
greater  degree  of  systematical  jurisprudence  and  organization  than 
appears  in  the  statutes  of  the  earlier  English  kings.  On  the  acces- 
sion of  Edward  the  Confessor,  the  Anglo-Saxon  monarch  was 
required  by  the  clergy  and  baronage  of  the  nation  to  promise  the 
observance  of  the  laws  of  the  Danish  king,  a  request  to  which  he 
acceded,  and  which  he  sanctioned  by  his  oath ;  and  the  older  body 
of  laws  acquired  the  name  of  the  laws  of  the  Confessor,  not  because 
he  enacted  them,  but  because  he  renewed  them.  Yet  this  renewal 
was  confined  to  England  proper,  for  it  was  not  till  the  close  of  his 
reign  that  the  laws  of  Canute  were  promulgated  in  the  subordinate 
kingdom  of  Northumbria. 

William  the  Norman  followed  the  example  of  Canute  the  Dane, 
by  re-enacting  and  confirming  the  statutes  of  his  predecessors, 
and  we  must  consider  the  laws  which  are  extant  under  his  name 
as  closing  the  series  of  monuments  of  Anglo-Saxon  legislation. 
We  are  told  that  the  English  with  one  accord  demanded  the 
restoration  of  the  laws  and  customs  known  and  used  by  them, 
the  laws  under  which  they  were  born,  such  as  had  prevailed  in 
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the  days  of  holy  King  Edward  the  Confessor.  To  this  demand, 
William  assented;  and  a  statute  or  capitulary,  purporting  to 
contain  the  laws  and  customs  "which  King  William  granted  to 
"  the  people  of  England  after  the  conquest,  being  the  same  which 
' ( King  Edward  his  cousin  held  before  him,"  has  been  preserved  in 
Romance  and  in  Latin.  Both  texts  agree  so  closely  as  to  show 
that  the  one  is  a  translation  from  the  other.  The  Latin  text  is 
as  yet  in  manuscript.  The  Romance,  or  French  text,  which  was 
published  by  Selden  with  a  Latin  version,  and  afterwards  by 
Lambarde  and  Wilkins,  from  the  history  ascribed  to  Ingulphus, 
has  long  enjoyed  the  reputation  of  being  the  original.  If  so,  the 
code  would  be  a  testimony  both  of  English  liberty  and  English 
servitude,  for,  whilst  it  proves  that  William  respected  the  Saxon 
laws,  it  also  seems  to  afford  evidence  of  the  plan  which  he  is  said 
to  have  formed  for  the  extirpation  of  the  English  tongue;  and  it 
must  be  ranked  as  one  of  the  main  landmarks  in  the  history  of  the 
French  language.  In  the  printed  copies  the  text  is  evidently 
faulty,  and  the  loss  of  the  ancient  manuscripts  of  Ingulphus,  as 
will  be  seen  below,  seemed  to  prevent  all  chance  of  rendering  it 
more  correct  except  by  conjecture.  It  fortunately  happens  that 
a  manuscript  formerly  belonging  to  Archbishop  Parker,  and  after- 
wards to  Coke,  and  which  preserves  the  greater  part  of  the  text 
of  the  laws  repeated  in  Ingulphus,  has  recently  been  discovered 
amongst  the  literary  remains  of  Holkham,  and  from  this  last 
mentioned  manuscript,  the  following  extracts  are  made : 

"  Cez  sunt  les  leis  e  les  custumes  que  li  Reis  Will,  grantad  al  pople  de  Engleterre 
apres  le  cunquest  de  la  terre;  iceles  meimes  que  li  Reis  Edward  sun  cusin  tint 
devant  lui.  Ceo  est  a  saver:  Pais  a  Seinte  Iglise.  De  quel  forfeit  que  horn  fet 
oust,  e  il  poust  venir  a  Seint  Iglise,  oust  pais  de  vie  e  de  membre,  E  si  aucuns 
meist  mein  en  celui  ki  la  mere  iglise  requereit  si  ceo  fust  u  evesque  u  abeie  u 
iglise  de  religiun,  rendist  ceo  qu'il  aureit  pris  e  cent  souz  le  forfeit.  E  de  mere 
iglise  de  parosse  xx  souz,  e  de  chapele  x  sous.  E  ki  enfreint  pais  le  Rei,  en 
Merchene-lahe,  cent  souz  les  amendes.  Autresi  de  hemfare  e  de  agwait  purpense." 

Such,  if  we  can  believe  Ingulphus,  are  the  laws  of  the  Conqueror 
in  the  very  idiom  in  which  they  were  promulgated,  and  according 
to  the  copy  brought  by  him  from  London.  That  the  substance 
of  the  statute  is  authentic  may  be  admitted.  It  is  abundantly 
proved  that  William  allowed  the  Anglo-Saxon  law  to  remain 
unaltered;  and,  judging  from  internal  evidence,  the  matter  is 
uninterpolated.  But  the  employment  of  the  French  language  in 
this  solemn  instrument  is  so  utterly  contrary  to  the  usage  and 
practice  of  the  eleventh  century,  as  at  least  to  awaken  some 
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suspicion.  At  that  period  no  law  in  France  was  ever  written  in 
the  rustic  and  colloquial  Romance  language.  Whether  the  dialect 
can  be  referred  to  that  age,  must  be  ascertained  by  comparison 
with  documents,  if  there  be  any,  whose  dates  can  be  fixed  by 
positive  proof,  and  not  by  conjecture.  The  forms,  it  is  true,  have 
an  archaic  cast,  but  the  idiomatic  peculiarities,  and  the  ortho- 
graphy of  the  French  language  as  spoken  in  England  during  the 
reign  of  Edward  I.,  exhibit  them  nearly  to  the  same  extent,  and  if 
we  are  to  found  our  opinions  upon  the  language  alone,  we  cannot 
place  the  French  text  of  the  laws  in  any  higher  period  than  the 
early  part  of  the  reign  of  Henry  III.,  which  also  appears  to  be  the 
era  of  the  Holkham  manuscript.  Nor  are  there  any  external 
arguments  which  can  weaken  the  conjecture.  We  are  told  that 
"William  entertained  the  project  of  abolishing  the  English  lan- 
"guage;  he  ordered,  that,  in  all  schools  throughout  the  kingdom, 
"the  youth  should  be  instructed  in  the  French  tongue.  The 
"pleadings  in  the  supreme  court  of  judicature  were  in  French,  the 
"deeds  often  were  drawn  in  the  same  language,  and  the  laws  were 
"composed  in  that  idiom. "a  But  this  popular  notion  cannot  be 
easily  supported.  The  example  of  a  Norman  aristocracy  and  a 
Norman  clergy,  aided  by  the  literary  influence  of  the  writers  of  the 
langue  d'oil  and  the  utility  of  that  dialect  as  a  medium  of  general 
intercourse,  ultimately  rendered  it  almost  as  familiar  amongst  the 
English  as  their  own  tongue.  But  before  the  reign  of  Henry  III. 
we  cannot  discover  a  deed  or  law  drawn  or  composed  in  French. 
Instead  of  prohibiting  the  English  language,  it  was  employed  by 
the  Conqueror  and  his  successors  in  their  charters,  until  the  reign 
of  Henry  II.,  when  it  was  superseded,  not  by  the  French,  but  by 
the  Latin  language,  which  had  been  gradually  gaining,  or  rather 
regaining,  ground v  All  these  circumstances,  taken  together,  will 
induce  a  strong  suspicion,  that  the  French  text,  together  with  the 
introductory  statement,  must  be  numbered  amongst  the  passages 
which  place  the  work  of  Ingulphus  amongst  the  apocrypha  of 
English  history. 

The  style  of  the  Anglo-Saxon  laws  is  confused,  perplexed,  and 
elliptical.  A  literal  translation  is  impracticable ;  there  is  no  mode 
of  expressing  the  sense  otherwise  than  by  a  paraphrase.  It  is  a 
remarkable  proof  of  the  difficulty  attending  the  interpretation 
of  the  Anglo-Saxon  statutes,  that  the  ancient  translator,  who 
certainly  flourished  when  the  Anglo-Saxon  was  yet  a  living  tongue, 
frequently  errs  in  his  version;  and  it  therefore  can  excite  no 

a  Hume,  Chap.  iv. 
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astonishment,  that  a  modern  should  be  at  fault.  We  pay  the 
utmost  respect  to  the  memory  of  Lambarde  and  Wilkins.  Had  it 
not  been  for  their  exertions,  the  civil  and  ecclesiastical  laws  of 
our  ancestors  would  probably  yet  remain  unpublished;  and  the 
praise  which  is  justly  due  to  these  zealous  antiquaries  is  not 
diminished  by  acknowledging  the  infelicity  of  their  interpretation. 
The  Latin  language  is  ill-adapted  to  render  the  Anglo-Saxon 
idioms,  and  the  translation  departs  still  more  widely  from  the 
original,  when  the  translator,  like  Wilkins,  attempts  to  attain  an 
air  of  elegance,  by  rejecting  the  technical  terms  and  phrases  of 
the  Anglo-Saxon  law,  and  substituting  others  borrowed  from  a 
foreign  jurisprudence ;  but  such  mistakes  are  more  easily  pointed 
out  than  avoided.  Being  regulations  adapted  to  existing  customs, 
the  Anglo-Saxon  statutes  are  concise  and  technical,  alluding  to 
the  law  rather  than  defining  it.  The  same  enactments  are  often 
repeated  word  for  word,  in  the  statutes  of  subsequent  kings, 
showing  that  enactments  which  bear,  ex  facie,  the  appearance  of 
novelty,  are  merely  declaratory.  Consequently  the  appearance 
of  a  law,  seemingly  for  the  first  time,  is  by  no  means  to  be  con- 
sidered as  a  proof  that  it  is  a  new  law,  nor  can  we  trace  the 
progress  of  the  Anglo-Saxon  institutions  with  any  degree  of  cer- 
tainty from  the  date  of  the  law  in  which  we  find  them  first 
noticed.  All  arguments  thus  founded  are  liable  to  the  greatest 
fallacies.  Furthermore,  a  considerable  portion  of  the  Anglo-Saxon 
law  was  never  reduced  into  writing.  There  can  be  no  doubt  but 
that  the  laws  of  inheritance  were  perfectly  well  established;  yet 
we  have  not  a  single  law,  and  hardly  a  single  document  from  which 
the  course  of  descent  of  land  can  be  inferred.  Interspersed 
amongst  the  Anglo-Saxon  Statutes  in  the  Textus  Roffensis  are 
some  few  notices  relating  to  forms,  practices  and  legal  customs, 
which  have  been  quoted  as  authentic  laws,  but  which  have  no 
public  sanction  or  validity.  The  declaration  that  the  Ceorl  having 
five  hides  of  land  became  a  Thane  and  that  the  merchant  who 
went  three  times  over  the  sea  with  his  own  craft  should  be  pro- 
moted to  the  same  dignity,  is  one  of  these  traditionary  notices  or 
narrations.  It  has  been  thought  that  the  latter  regulation  is  a 
proof  of  the  politic  encouragement  given  to  commerce  by  the 
Anglo-Saxon  ancestors  of  our  trading  nation.  This  favourite 
quotation,  which  has  supported  many  a  fine  theory,  is,  however, 
quite  unauthenticated.  It  is  neither  the  declaration  of  a  law- 
giver, nor  the  substance  of  a  statute.  The  law,  if  such  it  be,  is 
contained  in  the  vague  report  or  recital  of  an  unknown  scribe, 
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who  does  not  even  state  the  law  as  it  was  in  his  own  time,  but  as 
it  had  been  anciently — "whilom  it  was  the  law  of  England" — at 
some  undefined  and  unknown  period.  Whether  this  had  really 
been  the  law  or  not  cannot  be  ascertained,  but  it  is  evident  that, 
in  early  times,  great  errors  prevailed  respecting  the  customs  of 
earlier  times.  In  the  statute  of  Alfred,  a  document  of  unquestion- 
able antiquity,  and  compiled  by  a  sovereign  who  was  well  versed 
in  the  history  of  his  own  people,  the  legislator  asserts  that  the 
pecuniary  commutations,  or  weres,  were  introduced  after  the 
conversion  of  the  Anglo-Saxons,  by  a  synod  of  holy  bishops  and 
most  worshipful  sages,  who  for  mercy's  sake  enacted  that  the 
culprit  should  be  at  liberty  to  purchase  his  indemnity,  by  the 
payment  of  the  fines  which  they  fixed,  unless  in  case  of  treason a. 
It  is  hardly  necessary  to  observe  that  there  is  no  portion  of  the 
Anglo-Saxon  jurisprudence  which  can  be  so  assuredly  referred  to 
the  pagan  era,  as  the  custom  of  accepting  pecuniary  compositions 
from  criminals.  And  when  such  an  error  can  be  discovered,  it  is 
a  convincing  proof  that  we  may  be  deluded  by  ancient,  and 
apparently  trustworthy  traditions. 

In  attempting  to  explain  the  constitutional  history  of  the 
Anglo-Saxons  we  are  involved  in  a  perplexing  labyrinth.  The 
difficulties  of  understanding  the  text  of  the  laws  are  increased  by 
the  deceitful  aid  which  the  reader  receives  from  an  inaccurate 
translation.  Some  of  the  important  technical  terms  are  nearly 
unintelligible,  and  have  received  the  most  contradictory  inter- 
pretations. No  period  or  era  can  be  defined.  We  can  neither 
affirm  nor  deny.  Positive  proof  cannot  be  obtained  of  the  com- 
mencement of  any  institution,  because  the  first  written  law 
relating  to  it  may  possibly  be  merely  confirmatory  or  declaratory. 
Neither  can  the  non-existence  of  any  institutions  be  inferred 
from  the  absence  of  positive  evidence.  Much  of  the  law  which 
certainly  existed  was,  as  certainly,  unrecorded  and  unevi- 
denced.  Written  laws  were  modified  and  controlled  by  customs 
of  which  no  trace  can  be  discovered  until  after  the  lapse  of  centuries, 
although  those  usages  must  have  been  in  constant  vigour  during 
the  long  interval  of  silence.  Tribunals,  dignities,  and  officers 
continue  to  retain  the  same  names  after  their  pristine  character 
sustains  a  total  transformation;  or,  changing  their  denomination, 
and  yet  continuing  to  hold  the  same  place  in  the  commonwealth, 
they  elude  us  in  obscurity.  No  labour  or  sagacity  can  entirely 
unravel  these  enigmas.  We  can  only  proceed  by  the  comparison 
»  Wilk.  Leg.  Sax.  p.  33. 
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of  probabilities.  An  approximation  to  the  truth  is  all  that  can  be 
effected  or  desired.  And  the  fitness  of  the  hypothesis  framed  by 
a  modern  inquirer,  for  no  scheme  of  the  Anglo-Saxon  policy  can 
be  anything  but  an  hypothesis,  must  be  judged,  not  only  from  its 
application  to  the  particular  page  or  chapter,  but  from  its  con- 
formity to  the  entire  system.  The  right  exposition  of  the  Anglo- 
Saxon  laws  may  become  an  object  of  interest,  not  merely  to  the 
antiquary  or  the  historian,  but  to  the  practical  lawyer.  Many 
questions  of  vital  importance  in  our  present  form  of  government 
can  only  be  decided  by  reference  to  laws  or  usages  which  have 
prevailed  since  the  time  "whereof  the  memory  of  man  runneth 
"not  to  the  contrary."  The  rights  of  the  electors  of  a  borough  may 
depend  upon  the  exposition  of  the  most  obsolete  passages  in  the 
laws  of  King  Canute.  Such  cases  have  lately  occurred.  Should 
they  be  mooted  again,  the  truth  of  the  most  ingenious  theory  by 
which  the  zealous,  learned  and  laborious  advocate  attempts  to 
deduce  universal  suffrage  from  the  Anglo-Saxon  and  Anglo- 
Norman  freepledge,  may  be  put  to  an  easy  and  certain  test  by 
simply  inquiring  how  far  this  political  equality  was  possible, 
according  to  the  general  frame  of  the  Anglo-Saxon  or  Anglo- 
Norman  commonwealth.  When  any  historical  theory  does  not 
agree  with  the  general  structure  of  the  Constitution,  we  may 
safely  pronounce  it  to  be  unfounded.  We  may  discover  the  error 
in  the  same  manner  that  Linnaeus  detected  the  ingenuity  of  his 
students,  who  produced  to  him  a  shrub  composed  of  different 
plants  so  nicely  adapted  together,  that  the  eye  failed  to  discern 
the  junction  of  the  parts.  But  the  factitious  origin  of  the  com- 
pound was  immediately  perceptible  to  the  mind  which  saw  that 
the  functions,  united  by  art,  could  never  have  been  co-existent  in 
living  nature. 

The  Jaws  were  enacted  in  the  Witenagemot.  In  these  as- 
semblies, ecclesiastical  affairs  were  discussed  and  transacted,  some- 
times by  the  clergy  alone,  sometimes  in  conjunction  with  the  lay 
members.  No  inconsiderable  number  of  the  proceedings  of  these 
great  councils  have  been  preserved  in  authentic  transcripts,  and 
perhaps  occasionally  in  the  original  declarations  or  memoranda 
which  were  drawn  up  in  the  presence  of  the  assembly,  and  sanc- 
tioned by  the  signatures,  that  is  to  say,  the  crosses  of  the  enacting 
parties.  These  relate  almost  wholly  to  the  affairs  of  the  church, 
being  either  public  enactments  or  declarations  of  ecclesiastical 
rights,  or  judicial  decisions  of  cases  in  which  the  church  was  a 
party,  and  hence  the  meetings  themselves  have  been  considered 
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rather  as  ecclesiastical  councils  than  as  secular  senates.  But 
civil  and  ecclesiastical  affairs  were  transacted  in  the  same  assembly, 
though  few  memorials  of  the  former  have  been  preserved.  The 
vigilance  of  the  clergy  induced  them  to  record  the  acts  which 
concerned  their  order,  whilst  the  laity  neglected  this  precaution, 
and  the  history  of  their  transactions  has  accordingly  passed  away. 
Under  the  head  of  public  instruments  we  must  rank  the  scanty 
relics  of  the  international  policy  of  our  ancestors.  The  most 
curious  of  these  documents  is  a  compact1  effected  between  the 
British  and  Anglo-Saxon  inhabitants  of  the  ancient  Domnania^ 
both  of  whom  appear  to  have  been  known  by  the  enchorial  desig- 
nation of  Defnsaettas,  or  Devnsaettas.  The  mistake  of  one  single 
letter,  the  permutation  of  the  u  and  the  v,  has  strangely  caused 
this  instrument  to  be  considered,  in  despite  of  its  tenor,  as  a  treaty 
between  the  Anglo-Saxons  and  the  inhabitants  of  the  Welsh 
mountains.  In  consequence  of  this  error,  the  transaction  has 
been  referred  to  a  district  with  which  it  had  no  connexion,  and 
its  real  importance  in  our  national  history  has  been  entirely  over- 
looked. In  the  translations  given  and  adopted  by  Lambarde  and 
Wilkins,  the  following  title  is  prefixed  "  Senatus-consultum  de 
Monticolis  Walliae,"  but  if  the  Saxon  original  be  rightly  read,  no 
doubt  can  be  entertained  respecting  the  meaning  which  is  to  be 
assigned  to  it.  Dis  is  seo  geraednysse  5e  Angelcynnes  witan  and 
Wealhj?eode  rsedboran  betwox  Detmsetan  gesettonb.  A  river 
constituted  the  boundary  between  the  Britons  and  the  English 
and  the  provisions  of  most  importance  were  those  which  protected 
the  property  of  the  two  nations  from  mutual  depredation.  The 
treaty  is  framed  on  principles  of  the  strictest  reciprocity,  and  as 
it  is  the  only  document  which  illustrates  the  course  by  which  the 
British  tribes  were  gradually  incorporated  with  the  Anglo-Saxons, 
it  is  well  worthy  of  attention.  There  is  no  allusion  to  any  British 
prince  in  this  treaty,  nor  is  there  indeed  any  authentic  memorial 
preserved  of  any  such  potentate  amongst  the  western  Britons 
after  the  seventh  century.  When  the  Britons  concluded  this  treaty 
their  situation  was  nearly  equivalent  to  the  state  of  a  Saxon 
kingdom,  subject  to  the  supremacy  of  the  Bretwalda.  They 
constituted  a  tribe  retaining  many  powers  of  self-government, 

a  This  territory  appears  to  have  been  more  extensive  than  the  modern 
Devonshire. 

b  The  printed  text  (Wilkins,  125)  reads  Deunsaetan  and  afterwards  Dun- 
saetan;  and  Dun  signifying  a  mount  in  Anglo-Saxon  as  well  as  in  Gaelic,  the 
mistranslation  followed  as  a  matter  of  course  from  the  erroneous  reading. 


394  Anglo-Saxon  History 

but  subject  to  the  ascendancy  of  a  ruling  nation.  The  river, 
whose  opposite  staiths  or  shores  constituted  the  limits  of  the 
two  races,  can  be  no  other  than  the  Exe,  which  continued  the 
boundary  of  the  Britons  and  English  until  the  reign  of  Edgar. 
And  the  concluding  stipulation  of  the  treaty,  which  refers  to  the 
tribute  payable  from  the  men  of  Gwent,  the  modern  county  of 
Monmouth,  to  the  king  of  Wessex,  must  place  its  date  some  time 
after  828,  about  which  period  the  Britons  submitted  to  the  empire 
of  the  victorious  Edgar. 

The  Anglo-Saxon  charters1  may  be  considered  as  legislative 
documents,  the  sovereign's  grants  being  promulgated  in  the  pre- 
sence of  his  Witan,  prelates,  dukes  and  thanes,  whose  concurrence 
and  assent  are  expressly  testified,  and  whose  names  and  signs  are 
subscribed.  Cases  may  have  occurred  in  which  an  Anglo-Saxon 
king  could  make  a  valid  donation  without  the  consent  of  the 
Witan,  but  the  extreme  paucity  of  instruments  destitute  of  this 
sanction,  compared  with  the  great  number  in  which  the  con- 
currence of  the  Witan  is  testified,  leaves  little  doubt  respecting 
the  general  rule  of  the  law.  The  series  of  these  instruments  begins 
with  the  charters  by  which  Ethelbert  (A.D.  605)  founded  the 
monastery  of  St.  Peter  and  St.  Paul,  afterwards  called  St.  Augus- 
tine's abbey.  The  land  was  his  demesne.  The  abuttals  are 
accurately  given,  and  it  may  be  remarked  that  the  street  now 
called  Burgate,  named  as  the  southern  boundary  of  the  land, 
retains  the  same  identical  name,  without  any  variation,  after  a 
lapse  of  more  than  twelve  hundred  years a. 

Charters  require  to  be  examined  and  investigated  with  much 
care.  If  authentic,  they  are  the  best  possible  guides  to  history; 
if  spurious,  the  most  mischievous  deluders.  Worldly  interest  often 
tempted  the  monks  to  commit  forgery,  and  they  did  not  always 
resist  this  temptation  so  resolutely  as  might  be  wished  for  the 
honour  of  the  order.  Yet  in  extenuation,  if  not  in  apology,  it  must  be 
remembered  that  their  falsifications  were  chiefly  defensive.  Lands 
which  unquestionably  belonged  to  the  Church  were  frequently 

a  Ethelbert' s  Tower  has  just  been  laid  in  ruins  by  the  caprice  of  an  ignorant 
mechanic;  and  in  consequence  of  the  culpable  supineness  of  the  Corporation 
the  same  fate  is  preparing  for  the  sumptuous  gate-house,  almost  the  only  remaining 
relic  of  a  pile  whose  history  is  coeval  with  the  establishment  of  Christianity  in 
England.  The  example  afforded  to  the  citizens  by  the  Dean  and  Chapter  ought 
to  shame  them  out  of  their  Vandalism.  The  restoration  of  the  Cathedral  lately 
effected  under  the  direction  of  the  Dean,  without  the  aid  of  any  professional 
architect,  exhibits  an  union  of  architectural  skill,  mechanical  contrivance,  and 
correct  antiquarian  taste  which  has  been  seldom  equalled  and  never  surpassed. 


Anglo-Saxon  History  395 

held  merely  by  prescriptive  possession,  unaccompanied  by  deeds 
and  charters.  The  right  was  lawful,  but  there  was  no  means  of 
proving  the  right.  And  when  the  monastery  was  troubled  and 
impleaded  by  the  Norman  justiciar,  or  the  soke  invaded  by  the 
Norman  baron,  the  abbot  and  his  brethren  would  have  recourse 
to  the  pious  fraud  of  inventing  a  charter  for  the  purpose  of  pro- 
tecting property  which,  however  lawfully  acquired  and  honestly 
enjoyed,  was  like  to  be  wrested  from  them  by  the  captious  niceties 
of  the  Norman  jurisprudence  or  the  greedy  tyranny  of  the  Norman 
sword.  These  counterfeits  are  sometimes  detected  by  the  pains 
which  were  taken  to  give  them  currency.  It  is  familiarly  known 
that  the  Anglo-Saxons  confirmed  their  deeds  by  subscribing  the 
sign  of  the  cross,  and  that  the  charters  themselves  are  fairly  but 
plainly  engrossed  upon  parchment.  But  instead  of  imitating 
these  unostentatious  instruments,  the  elaborate  forgers  often  en- 
deavoured to  obtain  respect  for  their  fabrications  by  investing 
them  with  as  much  splendour  as  possible;  and  those  grand  crosses 
of  gold,  vermilion  and  azure,  which  dazzled  the  eyes  and  deceived 
the  judgment  of  the  court  when  produced  before  a  bench  of  simple 
and  unsuspecting  lawyers,  now  reveal  the  secret  fraud  to  the 
lynx-eyed  antiquary.  According  to  Ingulphus,  these  modes  of 
adornment  prevailed  long  before  the  reign  of  the  Confessor.  The 
foundation  charter  of  Croyland,  purporting  to  have  been  granted 
by  Ethelbald,  is  richly  adorned,  from  whence  it  obtained  the  name 
of  the  "Golden  Charter";  and  the  ancient  chirographs,  gay  with 
paintings  and  illuminations,  and  the  charters  of  the  Mercian  kings 
covered  with  embellishments,  are  enumerated  by  him  amongst 
the  treasures  which  were  consumed  when  the  monastery  was 
destroyed  by  fire  in  the  year  109 la.  But  we  can  state,  upon  the 
information  of  the  most  competent  living  authority,  that  there  is 
no  charter  of  this  description  which  is  not  manifestly  spurious. 
The  "golden  charter"  bears  the  impress  of  falsity;  and  unless  it 
be  supposed  that  all  the  genuine  illuminated  charters  in  England 
perished  by  sympathy  when  those  at  Croyland  felt  the  flame,  we 
must  infer  that  the  writer  of  the  history  of  Ingulphus  erred  either 
through  ignorance  or  design b. 

a  Ingulphus,  p.  98. 

b  The  Croyland  charter,  in  Saxon  characters,  in  the  possession  of  Robert 
Hunter,  Esq.,  lord  of  the  place,  was  shown  to  the  Society  of  Antiquaries,  as  appears 
by  their  minutes  by  Mr.  Lethieullier  in  1734  (Gough's  Croyland,  Pref.  viii).  In 
the  opinion  of  Humphrey  Wanly,  "it  was  not  much  older,  if  anything  at  all,  than 
"Henry  the  Second's  time."  The  fac-simile  given  by  Hickes  (Dissertatio  Episto- 
laris,  tab.  D)  does  not  leave  the  slightest  doubt  of  the  imposture. 
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Internal  evidence  is  often  sufficiently  decisive.  Terms  and 
phrases  borrowed  from  the  Anglo-Norman  jurisprudence  are  intro- 
duced, and  the  institutions  and  usages  belonging  to  the  age  of  the 
forgery,  transferred  to  periods  when  they  were  entirely  unknown. 
A  charter  ascribed  to  Beortulf ,  King  of  Mercia,  dated  at  Kingsbury 
on  Saturday  in  Easter- week,  851,  recites  that  the  monks  of  Croyland 
having  preferred  their  complaint  before  the  prelates  and  peers  of 
Mercia  concerning  various  trespasses,  the  king  ordered  Radbod 
the  Vice-dominus  of  Lincoln  to  perambulate  the  demesne  of  the 
monks  and  to  return  the  boundaries  before  the  king  and  his 
Council,  "ubicunque  in  ultimo  Paschae  fuissemus,"  which  being 
done,  the  king,  with  the  consent  of  his  prelates  and  peers,  confirms 
the  privileges  of  the  monastery.  These  proceedings  are  entirely 
conformable  to  the  legal  usages  of  the  reigns  of  Edward  I.  and  II., 
and  unless  it  be  supposed  that  the  proceedings  of  the  High  Court 
of  Parliament  were  inherited  from  the  Witenagemot  of  Mercia,  the 
whole  body  of  the  instrument  must  be  considered  as  a  spurious 
paraphrase a.  We  employ  these  expressions,  because  we  apprehend 
that  the  monks  did  not  entirely  trust  to  their  powers  of  invention, 
and  that,  in  concerting  many  of  these  fabrications,  they  borrowed 
the  substratum  from  a  genuine  instrument,  which  they  expanded 
and  altered  hi  such  a  manner  as  to  suit  the  purpose  required.  At 
least  we  cannot  otherwise  account  for  the  consistency  and  perti- 
nence of  the  concluding  clauses,  appended  to  many  charters  of 
which  the  contents  are  entirely  supposititious. 

The  employment  of  seals  amongst  the  Anglo-Saxons  has  given 
rise  to  much  discussion.  There  can  be  no  doubt  but  that  seals 
were  used  for  the  purpose  of  impressing  the  wax  which  closed  the 
epistles  of  the  Anglo-Saxons.  The  seal  of  Ethelwald,  Bishop  of 
Dunwich  (830-70),  has  lately  been  discovered15,  and  it  will  be  readily 
admitted  that  the  Anglo-Saxons  were  acquainted  with  a  custom 
so  ancient  and  so  obvious.  But  this  discovery  is  very  far  from 
"setting  at  rest  the  question  hitherto  in  dispute  touching  the  use 

»  Ingulphus,  pp.  12,  13. 

b  This  seal  was  dug  up  in  a  garden  by  a  labourer  about  two  hundred  yards 
from  the  gate  of  the  monastery  at  Eye,  who  gave  it  to  the  child  of  a  workman 
employed  on  a  neighbouring  farm.  The  child  threw  it  on  the  fire,  from  whence 
its  mother  rescued  it.  It  was  afterwards  purchased  by  Mr.  Hudson  Gurney,  and 
presented  by  him  to  the  British  Museum.  Archaeologia,  vol.  xx.  p.  480.  The 
seal  is  of  yellow  metal,  mitre  shaped,  composed  of  two  rows  of  arches  supported 
by  nine  wolves'  heads,  the  eyes  of  which  were  formed  by  small  garnets.  The 
legend  exhibits  a  mixture  of  Greek  and  Latin  characters 

EDILVV2TLDI  EP. 
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"  of  seals  amongst  the  Anglo-Saxons."  The  question  remains  just 
as  it  was.  The  point  at  issue  is  not  whether  seals  were  in  use 
amongst  the  Anglo-Saxons,  but  whether  the  usage  of  appending 
a  seal  to  a  charter  was  considered  as  a  legal  method  of  executing 
the  instrument  according  to  the  custom  of  Anglo-Norman  times. 
In  support  of  the  affirmative  no  other  proof  can  be  adduced  except 
a  very  few  charters  of  Edward  the  Confessor,  but  it  is  the  very 
essence  of  a  legal  custom  that  it  should  be  uniform  and  constant, 
and  consequently  publicly  known.  It  is  commonly  said  that 
seals  were  introduced  by  the  Normans — still  they  were  introduced 
by  slow  degrees.  William  the  Conqueror  frequently  confirmed 
his  charters  by  his  sign  or  cross  alone,  and  until  the  reign  of 
Henry  II.  the  privilege  of  using  a  seal  scarcely  extended  to  any 
but  the  greater  barons a.  Edward  the  Confessor  seems  occasion- 
ally to  have  used  a  seal  in  imitation  of  the  continental  monarchs, 
but  it  was  superfluous  and  without  legal  effect,  and  the  addition 
of  a  seal  to  any  document  of  an  earlier  period  must  inevitably 
cause  it  to  be  stigmatized  as  a  monkish  forgery. 

As  the  information  obtained  from  charters,  when  they  stand 
the  test  of  criticism,  is  of  the  highest  importance,  it  becomes 
necessary  to  use  great  caution  before  we  admit  their  validity.  At 
the  same  time,  however,  that  we  subject  them  to  examination, 
we  must  take  into  consideration  those  circumstances  which  may 
give  a  character  of  suspicion  to  documents  of  real  authenticity. 
There  are  many  documents  which  appear  to  be  copies  of  original 
charters,  which  were  made  long  after  the  Conquest  for  use  and 
perusal,  probably  to  prevent  an  injury  which  might  result  to  the 
ancient  "land-boc,"  if  touched  by  rude  and  careless  hands.  Occa- 
sionally the  calligraphist  attempted  not  merely  to  repeat  the 
words,  but  to  represent  the  forms  of  the  ancient  characters,  and 
as  these  imitations  are  easily  detected  by  the  skilful  antiquary, 
he  may  be  induced  to  condemn  as  a  forgery  what  was  merely 
intended  to  be  an  innocent  fac-simile.  The  same  reasons  which 
occasioned  the  clergy  to  make  transcripts  of  their  charters  in 
detached  schedules  or  membranes,  also  induced  them  to  enter 

a  Gilbert  de  Balliol,  the  chief  lord  of  the  fee  of  certain  lands  in  the  Curia 
Regis  (temp.  Hen.  II.),  exclaimed,  during  the  discussion  of  the  cause,  that  many 
chirographs  in  the  names  of  his  ancestors  had  been  read  in  his  hearing,  but  that 
the  deeds  were  not  fortified  by  the  testimony  of  their  seals.  Richard  de  Luci, 
the  Justiciar,  inquired  if  he  had  a  seal — Balliol  answered  in  the  affirmative. 
The  Justiciar  replied,  with  a  smile  of  contempt — "moris  antiquitus  non  erat 
"'  quemlibet  militulum  sigillum  habere,  quod  Regibus  et  prsBcipuis  tantum  com- 
"  petit  personis." 
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their  muniments  in  chartularies  or  registers.  Great  judgment 
and  accuracy  are  sometimes  displayed  in  these  collections.  In 
the  most  valuable  chartulary  of  Worcester,  for  instance,  the 
transcripts  which  we  owe  to  the  care  of  Hemingus  leave  nothing 
to  be  desired.  But  the  indolence  of  the  monk  would  sometimes 
induce  him  to  omit  the  subscriptions  of  the  charter.  Successive 
copyists  modernized  the  language  and  reduced  it  from  the  pure 
Anglo-Saxon  to  the  Anglo-Norman  or  English  of  the  Plantagenets. 
Or  the  ignorant  clerk  corrupted  the  unintelligible  document  into 
the  most  barbarous  jargon.  In  some  instances  a  more  skilful  but 
equally  injudicious  scribe  has  destroyed  the  appearances  of  an- 
tiquity by  paraphrasing  the  uncouth  phraseology  of  the ' '  land-boc " 
in  terms  which  were  more  familiar  to  his  contemporaries.  All 
these  possibilities,  which  must  be  considered  and  weighed,  add  to 
the  perplexity  of  a  study  in  itself  sufficiently  difficult  and  doubtful. 
Lastly,  all  generalizations  to  be  deduced  from  charters  must  be 
qualified  by  the  recollection  that  those  which  we  possess  relate 
only  to  some  of  the  foundations  of  Wessex  and  Mercia  and  their 
dependencies,  together  with  a  few  gleanings  from  Northumbria. 
The  devastations  of  the  Danes  will  account  for  the  absence  of  the 
documents  relating  to  the  establishments  which  they  destroyed, 
but  it  is  not  so  easy  to  explain  the  disappearance  of  almost  all 
the  charters  of  the  bishoprics  whose  seats  were  removed  after 
the  Conquest.  Lincoln  succeeded  to  the  rights  of  Sidnacester, 
and  we  might  have  expected  that  the  muniments  would  have 
accompanied  the  translation,  but  none  can  be  recovered — and 
with  the  exception  of  some  few  charters  belonging  to  the  bishopric 
of  Selsey,  and  which  were  entered  in  a  register  of  the  church  of 
Chichester,  lost  during  the  civil  wars,  hardly  any  traces  whatever 
can  be  discovered  of  the  muniments  of  those  ancient  foundations. 
We  must  now  consider  the  materials  of  the  Anglo-Saxon 
chronicles.  Genealogies  and  pedigrees  seem  to  have  constituted 
the  groundwork  of  their  civil  history.  Aristocracy,  in  its  most 
harsh  and  rigid  form,  was  the  essential  principle  of  the  Anglo- 
Saxon  government.  The  higher  classes  were  born  to  command, 
the  inheritance  of  the  people  was  legal  subjection,  and  the  opinions 
no  less  than  the  interest  of  the  nobility  would  prompt  them  to 
preserve  the  remembrances  of  their  ancestry  with  care  and  fidelity. 
Those  were  the  first  Anglo-Saxon  histories.  It  is  not  probable 
that  any  other  written  memorials  ascend  into  the  heathen  period, 
and  the  brief  notices  attached  to  the  name  of  an  Anglo-Saxon 
ealdorman  on  the  staff  or  the  tablet  preserved  in  his  hall,  may  be 
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conjectured  to  have  afforded  all  the  authentic  knowledge  which 
the  chroniclers  of  the  Minster  possessed  of  his  achievements. 

Many  of  the  genealogies  of  the  chieftains  of  the  Anglo-Saxon 
commonwealth  have  been  preserved  in  the  chronicles.  Others, 
which  would  have  been  of  great  importance,  are  lost.  Of  the 
noble  family  of  the  "Iclingas"  only  the  name  is  known.  No 
particulars  have  been  preserved  of  the  descent  of  the  sovereigns 
who,  under  the  supremacy  of  Mercia,  governed  the  Hwiccian 
territory a  for  many  generations.  And  the  genealogies  of  the 
Mercian  princes  themselves  are  not  clearly  deduced.  Most  of  the 
Anglo-Saxon  names  are  significant,  and  the  alliteration  which  was 
the  basis  of  their  poetry  guided  them  in  the  selection  of  the 
appellations  of  their  children.  In  the  "kin"  of  Cerdic,  the  same 
initial  letter  was  retained  for  seven  descents,  and  nearly  to  the 
same  extent  in  a  branch  which  sprang  from  the  main  lineb.  If  a 
foreign  princess  married  an  English  king  she  assumed  an  English 
name.  Emma  of  Normandy  became  the  English  Elfgiva.  These 
circumstances,  apparently  trivial,  are  worthy  of  notice,  since  they 
show  the  strong  nationality  of  the  spirit  which  the  Anglo-Saxon 
evinced  in  the  matters  connected  with  ancestry  and  family. 

The  mythological  poems  of  the  Anglo-Saxons  have  perished, 
but  the  former  existence  of  lays  extremely  analogous  to  the  strains 
of  the  Scandinavian  Edda  may  be  distinctly  discovered  in  the 
verse  of  Csedmon  and  his  successors.  Epithets  denoting  the 
power  and  the  attributes  of  the  Scandinavian  deities  are  employed 
without  scruple  in  the  metrical  versions  of  Genesis,  and  the  life 
of  Judith.  The  history  of  the  Bible  is  narrated  in  the  phraseology 
of  Valhalla1.  The  Christian  poet  could  not  have  borrowed  from 
the  lays  of  the  heathen  Skalld,  had  they  been  either  dangerous  or 
unintelligible  to  the  multitude  whom  he  addressed.  Paganism 
must  have  become  entirely  extinct,  but  the  imagery  anciently 
consecrated  to  its  doctrines  must  still  hav*  been  familiar.  A 

a  "These  Wiccii  seem  to  have  inhabited  all  that  tract  which  was  anciently 
"  subject  to  the  bishops  of  Worcester,  all  Worcestershire,  excepting  sixteen  parishes 
"lying  beyond  Aberley  Hills  and  the  river  Teme,  all  Gloucestershire  on  the  east 
"side  Severn,  and  near  the  south  half  of  Warwickshire,  with  Warwick  town." 
Gibson's  Camden,  p.  618. 

b  In  the  genealogy  inserted  in  the  Saxon  Chronicle  the  descent  of  the  line  of 
Cerdic  is  thus  given:  Cerdic,  Creoda,  Cyneric,  Celin  or  Ceawlin,  Cuthwine,  Cuth- 
wulf,  Ceolwald,  Cenred.  At  the  beginning  of  the  genealogy  Cyneric  is  called,  as 
in  the  history,  the  son  of  Cerdic.  Henee  we  obtain  a  proof  that  the  word  sunu  is 
not  to  be  restricted  in  the  first  degree  of  descent,  but  that,  as  in  biblical  language,, 
it  is  to  be  extended  as  a  general  term  to  descendants. 
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German  antiquary  of  considerable  learning,  M.  Ruhs,  of  Berlin, 
has  promulgated  a  singular  theory  with  respect  to  the  evident 
relationship  of  Anglo-Saxon  and  Scandinavian  poetry.  Following 
in  some  measure  the  path  of  Hardouin,  he  maintains  that  the 
Norwegian  Scallds  never  existed.  The  wild  theology  of  the  Asi 
is  asserted  to  be  a  gratuitous  invention — the  materials  gathered 
and  distorted  from  classical  poetry  and  the  rabbinical  reveries  of 
the  Talmud.  It  would  be  less  paradoxical  to  support  a  contrary 
theory,  and  to  suppose  that  the  Anglo-Saxon  poetry  was  influenced 
by  intercourse  with  Scandinavia.  Northern  Scallds  were  welcome 
guests  at  the  courts  of  the  English  kings,  and  even  in  the  days  of 
Snorro,  the  similarity  between  the  languages  of  England  and 
Norway  was  so  evident  as  to  induce  him  to  maintain  their  primitive 
identity.  The  historical  poetry  of  the  Anglo-Saxons  appears  to 
have  embraced  every  possible  variety,  from  the  most  fanciful 
romance  to  the  mere  colouring  of  praise  and  description.  In  the 
lays  of  Home  Childe,  of  Haveloke,  and  of  Attla,  King  of  East 
Anglia,  all  of  Anglo-Saxon  origin,  though  now  existing  only  in 
versions  of  recent  date,  an  historical  name,  or  a  well-known 
locality  may  be  discovered,  but  the  entire  superstructure  is  the 
invention  of  the  minstrel.  Not  infrequently  a  connexion  may  be 
discerned  with  the  songs  of  the  heroic  age,  which  constituted  the 
web  both  of  the  Teutonic  "  Helden  Buch"  and  the  historical  songs 
of  the  Edda.  Haveloke,  so  long  lamented  as  lost,  has  lately 
been  brought  to  light  amongst  the  untouched  stores  of  the 
Bodleian  library  a .  Perhaps  the '  *  Tale  of  Wade ' '  will  in  like  manner 
reappear.  The  local  traditions  respecting  his  castle  and  his  grave, 
indicate  that  Wade,  the  Northumbrian  chieftain,  had  been  con- 
founded with  Vade,  the  giant  of  the  Wilkina-Saga. 

Historical  songs  preserved  by  memory  and  recitation  were  very 
popular.  Every  age  added  to  their  number.  If  the  fleeting 
genealogy  of  song  could  be  discovered,  we  should  probably  find 
that  the  humble  ballads  of  the  persecuted  minstrels,  even  down  to 
the  period  when  they  were  declared  by  act  of  parliament  to  be 
"rogues,  vagabonds,  and  sturdy  beggars,"  were  often  derived  from 
these  strains.  One  favourite  ballad  related  to  the  fortunes  of 
Gunhilda,  the  sister  of  King  Canute,  how  she  was  espoused  to 
Henry,  the  Emperor  of  Almaine;  how,  like  so  many  other  fair 
queens,  she  was  accused  of  naughtiness;  and  how,  like  all  such 

a  For  this  discovery  we  are  indebted  to  Mr.  Frederick  Madden,  who  contem- 
plates publishing  this  very  interesting  memorial.  Mr.  Madden  is  also  in  possession 
of  a  third  English  version  of  the  geste  of  King  Home,  unknown  to  Ritson. 
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fair  queens  in  romance,  the  wicked  informer  was  defeated  and 
slain  in  single  combat,  the  defender  of  the  calumniated  Gunhilda 
being  the  very  Mitnecan  or  Mimetan,  who  had  accompanied  her 
from  merry  England.  This  tale,  of  which  the  outline  is  preserved 
by  Florilegus  and  Malmesbury,  is  entirely  lost  in  verse;  but  it 
is  remarkable  that  the  dwarf  Mimretand,  the  "least  of  men,"  is  the 
hero  of  one  of  the  Kaempe  viser  of  the  Danes,  to  whom  Gunhilda 
and  her  fortunes  seem  to  be  entirely  unknown.  Malmesbury, 
who  often  appeals  to  ancient  ballads,  carefully  distinguishes  their 
authority  from  more  faithful  chronicles.  Athelstane,  the  "Lord 
"of  Earls,  the  Giver  of  Bracelets,"  was  the  hero  of  an  entire  cycle. 
Many  of  the  particulars  of  his  life,  as  given  by  Malmesbury,  have 
no  other  source;  and  his  character,  like  that  of  Charlemagne, 
became  that  of  a  mythical  monarch.  Malmesbury  enables  us  to 
pause  before  we  adopt  the  statements  derived  from  the  tale  of 
the  gleeman.  In  older  and  less  critical  writers,  the  reader  is  not 
thus  warned,  and  in  the  midst  of  the  gravest  narrations  we  may 
sometimes  discover,  or  at  least  suspect,  these  pleasing  fictions. 
Alfred  and  Anlaf ,  both  disguised  as  harpers,  both  using  the  same 
identical  stratagem  for  the  same  identical  purpose,  and  both 
meeting  with  the  same  success,  had  probably  their  common  proto- 
type in  some  good  knight  "well  taught  of  harp  and  song." 

The  poems  which  rank  above  the  mere  ballad  are  entitled 
to  a  reasonable  share  of  credit.  Notwithstanding  the  pompous 
diction  of  the  well-known  ode  on  the  battle  of  Brunnaburgh,  it 
betrays  no  falsification  or  inaccuracy.  Beortnoth,  the  strenuous 
adversary  of  the  Danish  invaders,  who  holds  such  a  conspicuous 
place  in  history,  is  the  hero  of  a  poem  of  this  description.  The 
fragments  of  these  historical  poems  enable  us  to  judge  of  the  merit 
of  the  class,  and  give  us  reason  to  deplore  that  so  small  a  portion 
has  been  preserved. 

The  information  derived,  more  or  less  directly,  from  poetry 
forms  an  essential  element  of  ancient  history,  and  the  use  to  which 
it  can  be  applied  must  often  be  a  subject  of  consideration.  In  the 
metrical  chronicle  or  metrical  biography  we  may  find  a  narrative 
almost  as  veracious  as  plain  prose,  allowing  only  for  the  occasional 
colouring  of  poetical  phraseology,  and  the  urgency  of  the  laws  of 
verse.  The  more  these  productions  approach  to  the  rhapsody  or  the 
epic,  the  more  will  anachronisms  and  incongruities  increase,  and  the 
greater  will  be  the  necessity  of  submitting  the  assumed  facts  to 
the  rigid  test  of  chronology.  If  the  date  of  the  event  or  the  age 
of  the  individual  cannot  be  ascertained  with  a  reasonable  degree 

p.  ix.  26 
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of  certainty,  the  battle  and  the  hero  must  be  expunged  from  the 
page  of  history.  Time  is  the  essence  of  history,  in  its  true  and 
peculiar  sense,  and  unless  the  facts  can  be  arranged  in  their  natural 
order,  they  cease  to  possess  their  authentic  warranty.  How  far 
the  fragments  and  incidents  inscribed  upon  the  scattered  Sibylline 
leaves  of  the  poet  can  be  applied  in  commenting  upon  history, 
must  depend  in  each  instance  upon  special  merits  and  peculiarities. 
Where  fiction  is  the  more  predominant  characteristic,  as  in  the 
legend,  in  the  romance,  or  in  the  remoter  relics  of  mythology, 
evidence  of  opinions  only  can  be  obtained.  The  origin  and 
wanderings  of  the  race,  the  character  of  the  primeval  legislators 
and  heroes,  the  spirit  of  the  patriarchal  customs  and  laws;  in 
short,  all  subjects  of  inquiry  anterior  to  the  period  of  authentic 
history,  can  be  susceptible  of  no  other  proof  except  national  belief ; 
possibly  very  erroneous  but  still,  being  the  only  mode  of  proof, 
this  must  be  admitted  from  the  necessity  of  the  case,  for  we  cannot 
hope  to  discover  a  more  satisfactory  basis  for  our  investigations. 
To  this  extent,  the  traditions  of  the  nation,  if  conformable  to  the 
general  course  of  its  history,  may  be  safely  received.  The  least 
instructive  method  of  employing  ancient  fictions  is  when  the 
historian  endeavours  to  develope  the  fables  and  to  reduce  them 
again  into  absolute  truth.  No  department  of  historical  inquiry 
has  exhibited  more  examples  of  misapplied  erudition  and  mis- 
employed talent  than  such  disquisitions.  Mystic  allegories  will 
find  as  many  expositions  as  there  are  hierophants,  all  perhaps 
equally  plausible,  all  equally  unsubstantial,  visionary  as  the  forms 
from  whence  they  arise,  but  without  their  ghostly  grandeur  and 
awe.  Under  such  management,  the  most  trivial  accidents  and 
the  most  common  expressions  assume  a  disproportionate  value. 
The  pleasure  attendant  upon  the  solution  of  an  enigma  in- 
creases the  earnestness  of  the  writer.  Names,  numbers,  times, 
seasons,  all  yield  to  his  analysis,  until  at  length  he  becomes  per- 
suaded that  there  is  no  difficulty  which  has  not  been  conquered 
by  his  labour  and  sagacity.  Suhm,  in  this  manner,  compiled  a 
history  of  the  Danish  kings  from  the  reign  of  Odin  the  First,  who 
settled  in  Scandinavia  exactly  in  the  year  fifty  preceding  the 
Christian  era,  to  Rerek  Hnauggvanbaug,  the  forty-fifth  king  of 
Lethra,  who  was  killed  in  battle  by  one  Prince  Amleth,  his  son-in- 
law,  who  had  just  returned  from  England,  A.D.  562.  Founded 
entirely  upon  poetry  and  romance,  Suhm's  history,  comprehending 
the  whole  of  the  darkest  mythological  and  heroic  periods,  and  yet 
entirely  destitute  of  gods,  demons,  enchanters,  wonders,  proceeds 
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smoothly  without  chasm  or  interruption;  all  is  plain,  easy  and 
consistent,  offering  neither  difficulties  nor  improbabilities.  A 
history  of  the  first  crusade,  manufactured  out  of  the  Gerusalemme 
Liberata,  offers  but  a  faint  idea  of  Suhm's  productions,  a  work 
equally  insipid  and  improbable,  in  which  fictions  are  deprived  of 
the  aroma  which  gives  them  worth,  at  the  same  time  that  there  is 
no  possibility  of  imparting  any  appearance  of  truth  to  the  caput 
mortuum  which  remains  after  the  destructive  process.  This  mode 
of  treatment  is  most  injurious  to  the  advancement  of  historical 
inquiry.  Whilst  some  receive  the  grave  and  musing  reveries  of 
dull  erudition  without  hesitation,  others,  offended  at  the  manifest 
inconsistencies  which  these  dreams  involve,  are  induced  to  regard 
every  ancient  relic  in  which  imagination  has  a  share,  as  entirely 
unworthy  of  notice  or  credibility.  As  usual,  the  middle  path,  so 
difficult  to  be  discovered,  is  the  only  path  which  is  safe  and  sure. 
That  the  traditions  of  the  early  times  may,  if  due  caution  be 
observed,  afford  considerable  aid  in  explaining  many  difficult 
passages  in  the  history  of  nations,  will  not  be  denied,  but  the  sober 
use  of  the  materials  will  alone  give  them  real  importance  and  utility. 
Anglo-Saxon  history,  properly  so  called,  begins  with  the  treatise 
in  which  "  Gildas  the  Wise  "  laments  and  describes  the  destruction 
of  Britain,  together  with  the  epistle  which  may  be  considered 
as  its  appendix.  Legends,  comparatively  of  late  date,  have  given 
particulars  of  the  life  and  virtues  of  this  writer.  From  the  style 
and  tenor  of  his  works  it  may  be  ascertained  that  they  were  com- 
posed at  a  period  when  an  obstinate  warfare  was  yet  raging 
between  the  Britons  and  their  invaders.  And  none  of  the  few 
facts  hinted  rather  than  narrated  by  the  British  abbot  can  be 
placed  lower  than  the  beginning  of  the  sixth  century.  From  hence, 
until  the  eighth  century,  a  period  intervenes  in  which  we  are  en- 
tirely destitute  of  any  contemporary  guides,  excepting  so  far  as  the 
odes  of  the  British  bards  may  be  considered  as  elucidating  English 
history.  The  first  Anglo-Saxon  chronicle  now  extant  to  which 
any  exact  date  or  certain  origin  can  be  ascribed  is  the  ecclesiastical 
history  of  Venerable  Bede,  compiled  by  him  in  the  year  731,  a 
short  time  only  before  his  decease.  Bede  is  not  only  the  earliest 
annalist  of  the  English  nation,  but  perhaps  the  most  trustworthy 
and  faithful  which  any  country  in  a  similar  state  of  cultivation 
ever  possessed.  By  the  diligent  study  of  classical  writers  he  had 
formed  his  taste  and  matured  his  judgment,  and  the  best  mode 
of  estimating  the  value  of  his  work  is  afforded  by  comparing  the 
sober  dignity  of  his  style,  and  the  critical  selection  of  his  materials, 

26—2 
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with  the  rude  chronicle  of  Gregory  of  Tours.  On  perusing  the 
ecclesiastical  history  we  are  convinced  that  the  writer  was, 
thoroughly  impressed  with  the  truth  of  his  narration;  and  his  dili- 
gence in  the  search  of  facts  was  equal  to  the  fidelity  with  which 
they  are  recorded.  Bede  removes  all  uncertainty  with  respect  to 
materials.  In  the  dedication,  addressed  to  the  "most  glorious" 
Ceolwulph,  King  of  Northumberland,  the  authorities  are  quoted 
with  most  scrupulous  minuteness.  His  information  was  derived, 
partly  from  the  communications  of  his  contemporaries,  and  partly 
from  historical  documents.  His  living  witnesses  were  the  vener- 
able elders  of  the  church,  amongst  whom  Nothelm  and  Daniel, 
the  Bishops  of  London  and  of  the  West  Saxons,  and  Albinus, 
Abbot  of  Tours,  are  particularly  distinguished  by  name.  From 
the  latter,  the  disciple  of  Theodore  of  Tarsus,  Bede  received  the 
most  copious  and  trustworthy  account  of  the  conversion  of 
JSthelbyrht  and  the  Kentish  kingdom.  In  Northumbria  the  indi- 
viduals whom  he  consulted  were  innumerable;  with  some  he 
corresponded,  from  others  he  received  oral  information.  The 
historical  muniments  which  he  used  are  stated  in  general  terms. 
The  events  anterior  to  the  introduction  of  the  Gospel  were  narrated 
from  the  writings  of  his  predecessors.  For  the  diplomacy  of  the 
mission  of  St.  Augustine,  he  was  furnished  with  the  most  authentic 
documents.  Nothelm,  a  presbyter  of  the  church  of  London, 
afterwards  Archbishop  of  Canterbury,  searched  the  papal  archives,, 
and  obtained  transcripts  of  the  Epistles  of  Pope  Gregory  and 
other  pontiffs,  which  he  transmitted  to  Bede,  who,  by  the  advice 
of  Albinus,  inserted  them  in  his  work.  Lastly,  the  actions  of 
St.  Cuthbert  are  taken  from  a  life  of  the  saint,  which  Bede 
obtained  from  the  monks  of  Lindisfarne.  No  mention  what- 
ever is  made  of  any  Saxon  chronicles.  It  might  perhaps  be 
considered  that  such  are  indicated  in  the  acknowledgment  re- 
lating to  the  earliest  portion  of  this  history.  But  a  considerable 
portion  of  the  narrative,  which  begins  with  the  landing  of  Julius 
Caesar,  is  taken  from  Orosius,  another  portion  may  be  traced  to 
the  life  of  St.  Germanus,  and  the  only  facts  relating  to  Anglo- 
Saxon  and  British  history,  the  landing  of  Hengist  and  Horsa,  the 
battles  with  Aurelius  Ambrosius,  and  the  Hallelujah  victory,  are 
derived  from  Gildas  the  Briton1.  Now,  when  we  reflect  upon  the 
critical  acumen  displayed  by  Bede,  as  well  as  his  diligence,  it  will 
appear  probable  that  the  absence  of  any  facts  which  can  be  traced 
to  any  chronicle  of  Saxon  history,  affords  a  strong  reason  for 
supposing  that  no  Anglo-Saxon  chronicle  was  then  in  being.  Had 
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a  chronicle  existed,  it  would  scarcely  have  escaped  his  researches. 
No  depository  could  have  contained  such  a  document,  except  a 
monastery,  and  the  zeal  which  enabled  him  to  explore  the  Roman 
archives  would  scarcely  have  failed  to  have  made  him  acquainted 
with  all  the  contents  of  the  libraries  of  his  own  country.  It  may 
be  admitted,  therefore,  that  no  Saxon  chronicle,  bearing  the 
character  of  a  continuous  history,  was  in  being  at  the  time  when 
Bede  wrote:  that  the  Saxon  chronicles  claiming  higher  antiquity 
which  now  exist,  either  in  the  original  language  or  in  Latin  trans- 
lations, are  the  productions  of  a  subsequent  age. 

Every  English  monastery  of  royal  foundation,  according  to 
an  ancient  tradition,  was  provided  with  a  scribe  or  chronographer, 
charged  with  the  task  of  recording  all  the  important  events  of 
the  time,  both  at  home  and  abroad.  At  the  first  national  council 
which  was  held  after  the  death  of  a  king,  all  these  official  historians 
produced  their  "verdicts"  before  the  assembly,  and  a  committee 
of  the  wisest  being  appointed,  they  compared  the  statements, 
which  were  reduced  into  a  chronicle;  and  the  volume,  thus  sanc- 
tioned, was  deposited  in  the  archives  of  the  religious  houses,  as 
an  enduring  and  authentic  memorial91.  This  tale,  however,  is  an 
unfounded  fable.  It  was  natural  that  the  few  who  could  write 
should  occasionally  be  inclined  to  commemorate  the  events  of 
their  times,  but  there  is  not  the  slightest  evidence  that  the 
writers  of  monastic  chronicles  were  ever  invested  with  any  public 
or  official  character. 

The  earliest  monastic  chronicles  were  extremely  brief.  A 
phrase,  a  line,  a  word,  were  considered  as  sufficient  memorials  of 
the  birth  or  death  of  a  king,  the  appearance  of  a  comet,  or  of  an 
eclipse,  the  erection  of  a  minster,  or  the  calamities  of  a  storm,  a 
plague  or  a  famine.  Events  like  these  were  alone  recorded,  and 
the  transactions  of  centuries  could  be  included  in  the  vacant  leaf 
of  the  Liturgy  or  the  Bible.  Some  of  these  germs  of  histories, 
mere  chronological  tables,  are  still  extant  in  their  first  naked  form, 
without  addition  or  interpolation.  In  these,  from  time  to  time, 
the  diligence  of  a  monk  inserted  other  facts  which  he  acquired  by 
reading  or  by  oral  information.  The  enlarged  edition  was  often 
transcribed  and  transmitted  to  a  newly-founded  monastery,  and 
then  again  it  received  fresh  additions,  until,  by  degrees,  the  com- 
pilation began  to  acquire  the  bulk  and  consequence  of  a  history. 
Although  it  is  impossible  to  pronounce,  with  certainty,  where  the 
existing  text  of  the  Saxon  Chronicle  was  first  formed,  still  the 
a  Contin.  Scotichronici  Johannis  de  Fordun.  p.  1348.  Edit.  Hearne. 
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evident  preference  which  is  given  to  the  affairs  of  Wessex,  indi- 
cates that  the  work  originated  in  that  kingdom  or  its  dependencies. 
A  biography  of  Archbishop  Lanfranc  is  appended  to  the  most 
ancient  manuscript  of  the  chronicle  now  existing.  This  circum- 
stance leads  to  the  supposition  that  the  manuscript  belonged  to 
the  church  of  Canterbury,  and  it  seems  most  probable  that  the 
work  was  first  compiled  in  the  metropolitan  cathedral  of  all 
England a.  The  period  of  the  formation  of  this  parent  text  cannot 
be  placed  earlier  than  the  close  of  the  ninth  century.  When 
noticing  the  accession  of  Aethelbald  (860)  the  chronicler  proceeds 
"and  he  reigned  for  five  years,  and  his  body  lies  at  Sherborne." 
In  the  passages  where  such  expressions  are  employed,  the  text 
(as  it  now  exists)  cannot  be  a  contemporaneous  narrative;  but 
after  the  reign  of  Alfred  these  anticipations  do  not  appear.  Other 
copies  are  found  of  greater  extent,  all  of  which,  however,  are 
evidently  enlarged  editions  of  the  Canterbury  Chronicle,  and 
probably  copied  in  different  monasteries  when  the  kingdom  began 
to  recover  from  the  effects  of  the  Danish  invasions,  no  manuscript 
being  anterior  to  the  tenth  century.  Of  these  the  most  ample  is 
the  copy  which  appears  to  have  belonged  to  Medhamstede  or 
Peterborough.  Its  manner  betrays  the  method  of  its  composition. 
Some  passages  are  taken  from  Bede.  Long  fragments  of  historical 
poems  are  quoted  without  preface  or  introduction,  their  turgid 
style  contrasting  forcibly  with  the  plainness  of  the  other  portions 
of  the  narrative.  Many  events  are  unquestionably  noted  down 
from  common  fame,  others  perhaps  from  the  personal  knowledge 
of  the  writers.  Until  the  accession  of  Egbert  the  original  narrative, 
except  when  borrowed  from  Bede,  is  extremely  brief.  The 
history  of  the  period  which  closes  with  the  reign  of  Offa,  a  period 
of  the  most  obstinate  warfare,  and  during  which  the  Saxons 
spread  themselves  from  the  English  Channel  to  the  Firth  of  Forth 
and  the  mountains  of  Caledonia,  offers  little  more  than  a  barren 

a  This  manuscript,  which  belonged  to  Archbishop  Parker,  is  now  in  the  library 
of  Benet,  or  Corpus  Christi  College,  Cambridge.  Another  manuscript,  apparently 
an  ancient  transcript,  but  agreeing  almost  literally  with  the  Benet  MS.,  was 
formerly  in  the  Cottonian  library.  Otho  B.  xi.  From  these  manuscripts  Wheloc 
formed  the  text  which  he  has  printed  under  the  title  of  Chronologia  Saxonica. 
The  Benet  manuscript  is  continued  by  various  hands  until  1069;  but  after  1004  the 
entries  are  very  scanty.  A  detailed  and  accurate  account  of  all  the  manuscripts  will 
be  found  in  the  preface  of  the  new  edition  of  the  Saxon  Chronicle,  lately  published 
by  the  Rev.  J.  Ingram,  which  comprehends  all  the  matter  of  the  texts.  Two  valu- 
able manuscripts,  Bib.  Cott.  Tiberius  B.  i.  and  Tiberius  B.  iv.  were  not  consulted 
by  Gibson;  and  they  afford  many  important  additions  to  the  other  manuscripts. 
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catalogue  of  names  and  battles.  The  events  relating  to  the  king- 
doms of  Essex  and  East  Anglia  seem  to  have  been  almost  wholly 
unknown  to  the  chroniclers.  These  omissions  may  be  perhaps 
explained,  by  recollecting  that  there  were  no  monasteries  in  these 
kingdoms  until  the  ninth  century.  The  events  of  Mercia  are 
imperfectly  told,  except  when  in  connexion  with  the  history  of 
Wessex ;  and  the  narrative  relating  to  Northumbria  is  extremely 
jejune.  Yet  the  imperfections  of  the  Chronicle  are  the  vouchers 
for  its  fidelity.  It  would  have  been  no  difficult  task  to  have 
supplied  these  blanks  from  the  stores  of  poetical  invention  or  the 
tales  of  mythology,  disguised  under  the  semblance  of  authentic 
history.  Such  eras  of  ancient  wars  and  conquests  are  those  in 
which  the  chroniclers  of  most  countries  have  thought  it  almost  a 
duty  to  raise  up  long  successions  of  shadowy  forms  and  glorious 
visions,  for  the  purpose  of  ministering  to  national  pride  or  indi- 
vidual vanity.  But  the  compilers  of  the  Chronicle  seem  to  have 
exercised  the  most  conscientious  caution  in  the  selection  of  their 
materials,  and  the  narration  bears  ample  testimony  to  their 
judgment.  With  the  exception  of  the  notice  of  certain  "  fiery 
dragons"  at  a  period  before  the  Conquest,  and  of  the  apparition 
of  the  "wild  huntsman"  afterwards,  the  work  does  not  contain  a 
single  statement  which  can  be  considered  as  improbable  or  ficti- 
tious, or  as  subjecting  the  writers  to  the  charges  of  invention  or 
credulity.  After  the  accession  of  Egbert,  a  striking  change  is 
observable  in  the  manner  of  the  Chronicle.  Minuter  details  are 
related,  and  the  style  becomes  more  historical  and  flowing,  but 
still  the  absence  of  matter  relating  to  the  eastern  and  northern 
parts  of  the  kingdom  remains  obvious.  Continued,  from  time  to 
time,  by  various  writers,  in  the  manner  before  indicated,  the  texts 
conclude  at  different  periods.  In  that  manuscript,  which  is 
usually  designated  as  the  Peterborough  Chronicle,  the  narrative 
is  continued  till  the  accession  of  Henry  II.  The  dialect  gradually 
loses  the  peculiarities  of  the  Saxon  language,  and  softens  into 
English,  until  it  breaks  off  abruptly  at  an  era,  which,  in  fact,  is 
the  real  termination  of  Anglo-Saxon  history. 

The  works  of  which  the  materials  are  more  or  less  derived  from 
the  Saxon  Chronicle,  which  appears  to  have  been  considered  as 
the  primary  source  of  English  history,  must  now  be  considered. 
While  we  find  traces,  in  all  these,  that  there  were  other  texts 
existing  more  ample  in  particular  eras  than  the  chronicles  now 
extant;  yet,  at  the  same  time,  it  is  evident  that  they  were  all 
founded  upon  the  same  basis,  differing  only  in  their  respective 
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additions  and  interpolations.  The  first,  in  point  of  date,  of  these 
derivative  histories,  is  the  history  of  the  life  and  actions  of  Alfred, 
by  his  friend  and  contemporary,  Asser,  Bishop  of  Sherborne.  But 
Asser's  composition  by  no  means  answers  to  the  title  prefixed  by 
modern  editors.  It  is  not  a  life  of  Alfred.  It  is  a  history  of 
English  affairs  from  the  birth  of  Alfred,  in  which  are  inserted 
some  particulars  respecting  the  life  and  conversation  of  the 
English  king.  Many  of  the  historical  notices  correspond  exactly 
with  the  Saxon  Chronicle;  others,  which  are  not  found  in  the 
existing  text,  are  evidently  taken  from  another  a  little  more 
ample,  but  entirely  agreeing  in  character.  The  particulars  stated 
by  Asser,  from  his  personal  knowledge,  are  extremely  curious 
and  valuable ;  but  they  must  not  be  confounded  with  the  interpo- 
lations of  later  date.  The  much  contested  passages  concerning 
the  dissensions  of  the  University  of  Oxford  cannot  easily  be 
defended  by  her  sons;  and  we  must  expunge  also,  though  with 
much  more  reluctance,  the  well-known  anecdote  of  the  monarch 
and  the  wife  of  the  neatherd.  This  incident  is  borrowed  from  the 
life  of  St.  Neot,  a  legend  written  at  least  one  hundred  and  fifty 
years  after  Alfred's  death,  and  which  may  be  justly  characterized 
as  a  tissue  of  legendary  garrulity  entirely  undeserving  of  credit a. 

a  This  legend  has  been  published  by  Mr.  Gorham  in  his  History  of  St.  Neots. 
The  following  extract  will  exemplify  our  remarks.  The  translation  was  com- 
municated to  Mr.  Gorham  by  a  very  able  hand.  "  It  happened  one  day  that  the 
"  holy  man  went  secretly  in  early  morning  to  his  pool  of  water,  and  there  performed 
'*  his  devotions  and  psalm-songs  in  the  water  with  naked  limbs,  as  his  custom  was. 
"Then  heard  he  suddenly  a  noise  of  many  horsemen;  and  with  much  speed  he 
"hastened  from  the  well,  for  he  would  not  that  his  devotions  should  be  known  to 
"any  earthly  man  in  his  life- time;  but  only  to  the  One  who  ruleth  over  all.  And, 
"in  his  way,  he  dropped  one  of  his  shoes,  and  he  brought  the  other  with  him  to 
"  his  oratory.  And  when  he  had  finished  his  psalms,  and  his  reading,  and  his  prayers 
"with  all  carefulness,  he  bethought  him  of  his  other  shoe,  that  he  had  lost  it  by 
"the  way.  He  called  to  his  servant,  and  bade  him  fetch  the  shoe.  And  he  was 
"obedient  to  the  bidding  of  his  father,  and  readily  went  to  the  pool.  And  there, 
**by  the  way,  a  wonderful  circumstance  he  met  with:  that  is,  that  a  fox,  which  is 
"the  most  crafty  of  all  beasts,  running  over  hills  and  dales,  with  eyes  wondrously 
"sharp  looking  hither  and  thither,  chanced  to  come  suddenly  to  the  place  where 
"the  holy  man  had  bathed  his  feet;  and  he  lighted  upon  the  shoe,  and  thought  to 
"run  away  with  it.  Then  the  Lord  of  righteousness  looked  thereupon,  and  would 
"  not  that  his  servant  should  be  molested  even  in  so  small  a  thing.  And  he  sent  a 
"sleep  on  the  fox,  so  that  he  gave  up  his  life,  having  the  thongs  of  the  shoe  in  his 
"ugly  mouth.  The  servant  then  approached  thereto,  and  took  the  shoe,  and 
"brought  it  to  the  holy  man,  and  told  him  all  that  had  happened.  Then  the  holy 
"  man  greatly  wondered  at  this,  and  charged  the  servant  that  he  should  tell  this 
"  to  no  one  till  his  life's  end." 
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'The  life  of  St.  Neot  begins  by  stating  that  the  "holy  man  repaired 
"to  Glastonbury  in  the  days  of  St.  Alphege,  the  holy  bishop, 
"by  whom  he  was  ordained."  Now  the  bishop  died  in  951, 
and  St.  Neot  in  877.  This  anachronism  entirely  destroys  the 
supposition  that  the  legend  could  have  been  founded  upon 
authentic  documents. 

In  the  history  compiled  by  the  noble  Ethelweard  we  have  a 
very  abridged  translation  of  the  Saxon  Chronicle.  The  author 
was  a  descendant,  perhaps  a  grandchild,  of  King  ^Ethelred,  who 
lived  in  the  reign  of  King  Edgar.  In  the  first  three  books,  or 
rather  sections,  it  contains  a  condensed  summary  of  the  Saxon 
history,  from  the  arrival  of  Hengist  and  Horsa,  to  the  reign  of 
Ethelwulf:  the  last  and  fourth  section  treats  upon  the  history 
of  his  successors  until  Egbert.  Ethelweard's  style  is  so  inflated 
and  turgid  as  to  be  frequently  unintelligible.  The  extreme  cor- 
ruption of  the  text,  of  which  no  rectification  can  be  expected  from 
critical  sagacity,  the  only  MS.  having  perished,  has  evidently 
increased  the  obscurity  of  this  writer,  who  may  almost  always  be 
characterized  as  an  abridger  of  the  Saxon  Chronicle. 

Besides  the  foregoing  chronicles,  which  may  be  considered  as 
Anglo-Saxon  authorities,  there  are  several  writers  who  flourished 
after  the  Conquest,  whose  works,  so  far  as  they  relate  to  Anglo- 
Saxon  history,  must  be  considered  in  great  measure  as  borrowed 
from  Anglo-Saxon  chronicles.  Florence  of  Worcester,  who  wrote 
in  the  reign  of  Henry  I.,  translated  the  Saxon  Chronicle,  generally 
from  the  existing  text,  with  the  most  scrupulous  fidelity.  These 
translated  passages  he  engrafted  on  the  universal  chronology 
usually  ascribed  to  Marinus  Scotus,  who,  descended  from  a  col- 
lateral relation  of  Venerable  Bede,  was  professed  in  a  monastery 
in  the  kingdom  of  Burgundy. 

Where  the  chronicle  of  Asser  begins,  Florence  deserts  the 
Saxon  Chronicle,  and  transcribes  the  work  of  the  British  prelate, 
almost  without  alteration,  returning  to  the  Saxon  Chronicle  as 
soon  as  Asser  concludes.  Some  notices  are  extracted  from  Bede. 
The  facts  of  which  the  original  sources  cannot  be  ascertained, 
are  very  few,  but  important,  and  occur  chiefly  in  the  early  part 
of  this  history.  They  are  generally  of  that  class  which  we  may 
suppose  to  have  been  derived  from  the  Saxon  genealogies.  Though 
the  great  mass  of  information  afforded  by  Florence  is  extant  in 
the  Saxon  Chronicle,  still  his  work  is  extremely  valuable.  He 
understood  the  ancient  Saxon  language  well — better,  perhaps, 
than  any  of  his  contemporaries — and  he  has  furnished  us  with  an. 
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accurate  translation  from  a  text  which  seems  to  have  been  the 
best  of  its  kind. 

Another  writer,  whom  we  shall  designate  by  the  epithet  which 
has  been  given  to  him  of  "Florilegus,"1  composed  his  work  by  en- 
larging and  interpolating  another  universal  chronicle  similar  to 
that  of  Marinus  Scotus,  so  as  to  make  it  a  history  of  England  from 
the  period  when  its  memorials,  real  or  supposititious,  could  be 
found.  This  edition,  having  been  again  interpolated  and  con- 
tinued by  other  unknown  writers,  it  becomes  impossible  to  ascer- 
tain the  person  by  whom  any  of  the  insertions  were  made,  or  to  fix 
the  original  date  of  the  original  compilation ;  though,  from  the  con- 
sideration of  detached  passages,  it  may  be  inferred  that  the  parent 
text  was  compiled  before  the  first  half  of  the  twelfth  century. 
This  chronicle  is  usually  ascribed  to  Matthew  of  Westminster: 
this  personage,  as  we  have  already  observed,  never  existed,  and 
the  choice  of  the  name  seems  to  have  arisen  from  a  confused 
lemma  or  colophon  relating  to  the  well-known  Matthew  Paris,  of 
whose  chronicle  the  latter  part  of  the  work  now  under  consideration 
is  an  abridgement.  Thus  circumstanced,  the  chronicle  must 
evidently  be  received  with  caution.  The  copious  additions  from 
Geoffrey  of  Monmouth2,  and  from  the  lives  of  the  saints,  may,  for 
the  present,  be  put  out  of  the  question;  but,  rejecting  these 
romantic  tales,  there  will  remain  some  facts  relating  to  Anglo- 
Saxon  history  not  extant  in  the  existing  Saxon  chronicles.  We 
are  inclined  to  consider  most  of  them  as  genuine  relics  of  antiquity. 
Indeed  we  are  rather  inclined  to  believe  that  he  is  anterior  to 
Florence,  and  that  certain  passages  in  the  latter,  not  found 
in  the  Saxon  Chronicle,  were  borrowed  by  him  from  Florilegus. 
Florilegus  has  retained  and  quoted  a  sufficient  number  of  Anglo- 
Saxonisms,  and  of  Anglo-Saxon  phrases,  to  show  that  he  was  in 
possession  of  Saxon  materials,  which  he  consulted  to  the  best  of 
his  ability.  He  has  not  used  them  with  the  fidelity  of  Florence  of 
Worcester,  for  his  knowledge  of  the  Anglo-Saxon  language  was 
imperfect,  but  still  he  is  not  guilty  of  any  intentional  falsification, 
and,  therefore,  when  he  narrates  probable  facts,  it  is  fair  to  con- 
clude that  he  is  equally  veracious,  although  the  Saxon  original  of 
his  chronicle  be  not  extant. 

It  is  important  to  establish  the  character  of  Florilegus  with 
respect  to  such  insertions,  because  he  comes  before  us  in  a  question- 
able shape,  and  he  is  sometimes  considered  as  a  mere  copyist  of 
Florence  of  Worcester;  but  there  are  many  parallel  passages  to 
show  that  Florilegus  translated  from  a  Saxon  chronicle,  and  that 
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he  did  not  copy  from  Florence.  We  do  not  say  that  he  translated 
from  the  Saxon  Chronicle,  because  his  text  was  probably  not  one 
of  those  which  we  now  possess,  though  in  many  paragraphs  it 
agreed  with  them  without  variation;  and  several  passages  can 
be  pointed  out  which  show  that  the  chronicle  of  Florilegus  is  an 
independent  translation.  The  translation  is  intended  to  be  literal : 
and  the  errors  are  incontrovertible  testimonies  that  the  writer  had 
at  least  the  merit  of  original  research. 

Simeon  of  Durham,  the  precentor  of  the  Cathedral,  and  to 
whom  we  owe  the  preservation  of  the  history  of  the  see,  seems  to 
have  been  nearly  contemporary  with  Florence  of  Worcester.  His 
"chronicle  of  the  deeds  of  the  English  kings"  commences  with  the 
death  of  Bede,  and  is  continued  to  the  death  of  Stephen.  Simeon 
was  peculiarly  attentive  to  the  history  of  the  kingdom  of  North- 
umbria  and  he  has  inserted  various  particulars  of  the  events  and 
revolutions  of  that  turbulent  state  which  are  absent  in  other 
chronicles.  In  no  part  of  the  island  did  the  Danes  effect  so 
thorough  a  destruction  of  the  church  establishment  as  in  North- 
umbria.  And  after  the  age  of  Bede  the  history  of  the  kingdom, 
except  when  connected  with  the  events  of  Mercia  and  Wessex,  is 
almost  entirely  lost.  Jarrow,  and  Durham,  and  Lindisfarne,  the 
ancient  seats  of  religion  and  learning,  were  plundered  and  destroyed, 
all  their  libraries  perished,  and  the  few,  but  important,  details  of 
internal  history  given  by  Simeon  were  probably  preserved  only 
by  their  entry  in  the  blank  leaf  of  some  sacred  volume  which  a 
monk  was  enabled  to  bear  with  him  in  his  flight  from  the  scene  of 
desolation.  The  passages  to  which  we  allude  are  so  minute  and 
particular  as  to  leave  no  doubt  of  their  authenticity,  and  at  the 
same  time  they  are  so  scantily  dispersed  in  the  text,  of  which  the 
greatest  part  is  translated  from  the  Saxon  Chronicle  or  borrowed 
from  Asser,  as  to  convince  us  that  they  cannot  have  been  extracted 
from  any  ample  and  perfect  chronicle. 

All  the  foregoing  works  are  strictly  chronological,  the  events 
are  narrated  in  the  natural  order  without  any  artificial  system  or 
arrangement.  A  more  ambitious  attempt  is  made  in  the  history 
of  Henry,  Archdeacon  of  Huntingdon.  Abandoning  the  simple 
plan  of  his  predecessors,  he  divided  his  history  into  books,  treating 
distinctly  upon  each  of  the  kingdoms  of  the  Heptarchy  until  their 
union  under  Edgar.  Huntingdon  states  that,  taking  Bede  as  his 
basis,  he  added  much  from  other  sources,  and  borrowed  from  the 
chronicles  which  he  found  in  ancient  libraries.  His  descriptions 
of  battles  are  often  more  diffuse  than  in  the  Anglo-Saxon  chronicles. 


412  Anglo-Saxon  History 

It  has  been  supposed  that  because  these  scenes  and  pictures  are 
not  warranted  by  the  existing  texts,  they  are  mere  historical 
amplifications;  but  we  find  no  difficulty  in  believing  that  the 
researches  of  a  writer,  who  was  considered  as  a  most  learned 
antiquarian,  should  have  enabled  him  to  discover  a  chronicle  lost 
to  us,  and  which  contained  more  fragments  of  poetry  or  poetical 
prose  than  the  chronicles  which  have  been  preserved.  It  has 
been  remarked  that  "when  Henry  of  Huntingdon  is  not  tran- 
"  scribing  Bede,  or  translating  the  Saxon  annals,  he  may  be  placed 
"on  the  same  shelf  with  Geoffrey  of  Monmouth " ;  and  the  passage 
describing  the  battle  of  Burford  (752)  has  been  considered  as 
"replete  with  absurdities,"  such  as  the  mention  of  "Amazonian 
"battle-axes  " ;  but  why  should  not  the  battle  of  Burford  have  been 
sung  like  the  battle  of  Brunnaburgh?  The  inappropriate  appli- 
cation of  a  classical  phrase  may  display  the  want  of  skill  in  the 
translator  without  throwing  any  discredit  upon  his  fidelity. 

Huntingdon  indicates  that  he  had  consulted  some  chronicle  of 
the  kingdom  of  Essex. 

H.  H.  p.  180.  "  Regnum  Estsexe,  id  est,  Orientalium  Saxonum  incipit,  quod 
primus  (ut  putatur)  tenuit  Erchenwin,  secundum  quod  ex  veterum  seriptis  con- 
jicere  possumus,  qui  fuit  filius  Offse,  filii  Biedcan,  filii  Sigewlf,  filii  Spoewe,  filii 
Gesac,  filii  Andesc,  filii  Saxnat*.  Post  Erchenwin  vero  regnavit  Slede  filius  ejus, 
qui  ducens  filiam  Ermenrici  regis  Cantuariorum,  sororem  scilicet  Ethelberti,  genuit 
ex  ea  Siberctum  qui  primus  regum  Estsexe  conversus  est  ad  fidem." 

This  passage  is  the  only  memorial  of  the  foundation  of  the 
kingdom  of  Essex,  and  affords  the  most  important  explanation  of 
the  Saxon  Chronicle.  Ethelbert,  it  is  related  in  the  Chronicle, 
appointed  his  nephew,  the  son  of  his  sister  Bicola,  to  be  king  of 
Essexb,  but  from  this  language  it  could  never  be  inferred  that 
Sebyrht  was  already  entitled  to  the  kingdom  by  hereditary  right, 
and  as  the  lawful  son  of  the  late  king.  Ethelbert,  the  Bretwalda, 
the  emperor,  or  supreme  sovereign  of  England,  did  not  transfer 
the  crown  to  a  branch  of  his  own  family  as  a  conqueror ;  he  merely 
confirmed  the  possession  of  the  rightful  heir.  Great  light  is  hereby 

a  Saxnote,  who  appears  at  the  head  of  this  genealogy,  was  one  of  the  three 
great  deities  of  the  old  and  continental  Saxons.  In  the  capitulary  "  apud  Liptinas  " 
A.D.  743,  the  form  by  which  the  convert  renounced  idolatry  is  given.  He 
renounces  "all  the  devil's  works,  and  all  the  devil's  words — Thunaer,  Woden, 
"and  Saxnote."  Thor  and  Woden  or  Odin  are  sufficiently  explained  by  the  Scandi- 
navian mythology,  but  who  is  Saxnote?  The  German  antiquaries  are  puzzled, 
and  with  their  usual  spirit  of  conjectural  criticism,  propose  various  emendations 
and  distortions  in  order  to  compel  the  unlucky  devil's  word  to  assume  a  meaning. 
It  would  be  better  to  acknowledge  that  we  know  nothing  about  the  matter. 

1  Saxon  Chronicle,  p.  29. 
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thrown  upon  the  occurrences  of  the  same  nature  where  equivalent 
expressions  are  employed  in  the  Saxon  Chronicle. 

William  of  Malmesbury  possessed  a  more  critical  spirit  than 
any  of  his  predecessors8-.  He  was  an  excellent  scholar.  All  the 
stores  of  Roman  literature  were  familiar  to  him,  nor  was  he  less 
diligent  in  the  investigation  of  the  antiquities  of  his  own  country. 
But  the  literature  of  Malmesbury,  which  embellished  his  narration, 
has  deprived  it  of  much  of  the  interest  which  it  would  have 
possessed  had  his  taste  been  less  elegant  and  cultivated.  His 
fastidious  ear  is  shocked  by  the  barbarous  appellations  of  English 
provinces  and  English  kings.  He  suppresses  such  details  lest  they 
should  offend  the  reader,  and  attempts  to  mould  his  matter  into 
classical  uniformity,  or,  as  he  expresses  his  plan,  to  adorn  the 
English  history  with  "  Roman  art."  This  refinement,  perhaps,  is 
the  chief  defect  which  can  be  remarked  in  Malmesbury,  whose 
just  appreciation  of  the  duties  of  an  historian  places  him  deservedly 
at  the  head  of  the  writers  of  his  age.  Like  Huntingdon  he  con- 
sidered Bede  as  the  foundation  of  his  work.  He  glances  at  the 
Saxon  chroniclers,  condemns  Ethelweard,  and  praises  Eadmer.  A 
poem  which  narrated  the  life  and  actions  of  Athelstane  in  Latin 
hexameters  is  quoted  by  him.  But  besides  these  authorities, 
which  he  acknowledges,  he  occasionally  abridges  the  chronicle  of 
Florilegus,  which  he  never  names,  in  such  a  manner  as  to  leave 
no  doubt  of  the  obligation. 

We  have  hitherto  considered  the  chroniclers  and  historians 
possessing  a  greater  or  lesser  degree  of  literary  relationship.  But 
there  are  others,  which  cannot  be  classed  with  precision,  and  whose 
pretensions  require  individual  examination.  If  the  era  in  which 
Nennius  is  placed  by  his  editors  could  be  considered  as  the  real 
date  of  the  work,  the  British  writer  would  be  equal  in  age,  if  not 
in  authority,  with  Gildas  the  Wise,  but  the  writer  himself  gives  the 
positive  date  of  858  as  the  year  of  the  composition  of  the  work, 
in  a  passage  which,  as  we  are  informed,  is  found  in  every  good 
manuscript,  and  it  is  difficult  to  discover  any  possible  reason 

a  William  of  Malmesbury  is  generally  supposed  to  have  died  in  1143,  "though 
"it  is  probable  that  he  survived  this  period  some  time,  for  his  'Modern  History' 
"  terminates  at  the  end  of  the  year  1142 ;  and  it  appears  that  he  lived  long  enough 
"after  its  publication  to  make  many  corrections,  alterations  and  insertions  in  that 
"work  as  well  as  in  the  other  portions  of  his  history."  (William  of  Malmesbury, 
translated  by  the  Rev.  John  Sharpe,  London,  1815,  Pref.,  p.  viii.)  Mr.  Sharpe's 
translation  is  a  valuable  addition  to  the  English  historical  library. — Why  has 
he  not  fulfilled  his  promise  of  translating  William  of  Newburgh?  His  labours 
would  surely  be  amply  rewarded. 
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which  could  induce  the  supposition  of  higher  antiquity.  Nennius 
appeals  to  the  historical  monuments  of  his  countrymen,  but  they 
appear  to  have  consisted  chiefly  of  oral  traditions,  and  he  accounts 
for  the  absence  of  written  monuments  by  supposing  that  the 
calamities  of  war  and  pestilence  frustrated  the  endeavours  of  the 
"teachers"  as  well  as  of  the  transcribers.  Isidore,  Jerome,  Prosper, 
and  Eusebius,  and  the  Roman  annals,  together  with  the  histories 
of  the  Scots  and  Saxons,  are  enumerated  amongst  his  authorities, 
a  display  which  would  lead  us  to  expect  a  more  ample  production 
than  is  comprehended  in  the  sixty-five  chapters,  or  rather  para- 
graphs, of  which  the  "apology"  is  composed. 

In  his  limited  compass,  however,  Nennius  includes  the  remains 
of  the  earliest  history  and  earliest  fables,  both  of  the  Britons  and 
of  the  Anglo-Saxons.  From  the  traditions  of  his  own  people, 
Nennius  probably  derived  the  tale  of  the  settlement  of  England 
by  Brutus  and  the  Trojans,  the  birth  and  prophecies  of  Merlin, 
and  the  battles  of  the  mythic  Arthur.  Instead  of  the  brief  notices 
of  the  arrival  and  victories  of  the  Saxon  chiefs,  preserved  in  the 
Chronicle,  Nennius  affords  a  romantic  narrative  of  the  prowess 
and  wiles  of  Hengist,  the  charms  of  his  daughter,  and  the  weakness 
of  Vortigern.  Amongst  other  events  he  relates  the  slaughter  of 
the  Britons'  chiefs,  when  the  dread  signal  of  bloodshed  "  Nimed 
' '  eure  saxes ' '  was  given  by  the  Anglo-Saxon  chieftain.  This  portion 
seems  to  indicate  an  Anglo-Saxon  authority.  Appended  to  the 
history  are  some  curious  Saxon  genealogies,  interspersed  with  very 
brief  historical  notices.  Nennius  adapts  the  British  orthography 
to  the  Anglo-Saxon  names,  and  his  style  is  extremely  barbarous. 
But  the  uncouth  phraseology  of  the  work  adds  to  its  value  by 
proving  its  antiquity,  and  without  determining  the  extent  of  the 
admixture  of  fiction  we  may  confidently  receive  the  rude  and 
romantic  compilation  as  exhibiting  the  history  of  Britain  in  the 
manner  in  which  it  was  believed  by  the  British  countrymen  and 
contemporaries  of  the  author a. 

Geoffrey  of  Monmouth  repeats  the  narrative  of  Nennius,  but  with 
portentous  additions.  The  faint  and  evanescent  outline  brightens 
into  a  complete  picture.  Brutus  and  his  honoured  successors  Lud, 
Bladud  and  Belinus,  Leir  and  Cassibelaun  are  presented  in  awful 
majesty,  and  Arthur  appears  as  the  rival  of  Alexander,  the  con- 
queror of  a  wider  empire  than  ever  was  ruled  by  the  Roman  eagle. 

a  Nennius  will  be  read  to  the  greatest  advantage  in  the  edition  published  by 
the  Rev.  W.  Gunn  (London,  1819)  from  a  Vatican  MS.  with  copious  illustrations 
from  British  sources. 
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Geoffrey  inscribed  the  work  to  Robert,  Earl  of  Gloucester, 
and  relates  the  mode  of  its  compilation.  He  had  oftentimes 
reflected  on  the  silence  observed  both  by  Bede  and  Gildas  respect- 
ing the  early  and  brighter  periods  of  British  history.  The  deeds 
of  the  kings  who  ruled  in  Britain  before  the  Saxon  invasion,  were 
unrecounted  by  them,  nor  had  they  commemorated  the  exploits 
of  Arthur  and  his  successors,  though  worthy  of  immortal  praise. 
Whilst  such  thoughts  yet  occupied  his  mind,  he  was  fortunately 
enabled  to  supply  the  deficiencies.  Walter,  Archdeacon  of  Oxford, 
deeply  learned  in  foreign  history,  offered  to  him  a  very  ancient 
chronicle,  written  in  the  British  language,  and  including  the  deeds 
and  annals  of  the  British  kings,  from  Brutus,  the  grandson  of 
Aeneas,  to  Cadwallader,  the  son  of  Cadwallon.  Such  is  Geoffrey's 
account  of  his  own  work,  which  was  assailed  on  its  first  publication 
with  the  most  bitter  criticism.  William  of  Newburgh  points  out 
all  the  wild  impossibilities  of  Arthur's  history,  and  not  contented 
with  exposing  the  "figments  of  the  Britons"  he  maintains  that 
Geoffrey  falsified  the  falsities  of  the  original,  and  that  the  work 
called  the  history  of  the  Britons  is  a  tissue  of  ' '  impudent  and 
impertinent  lies."  In  spite,  however,  of  this  severe  attack, 
Geoffrey's  history  succeeded  completely.  Translated  first  into 
the  Norman  dialect  by  Master  Wace,  and  again  into  English  by 
Layamon,  the  "Brut"  became  equally  familiar  in  the  castle  and 
the  cloister,  in  the  bower  and  the  hall, — the  foundation  alike  of 
the  minstrel's  tale  and  of  the  national  history.  When  Edward  I. 
asserted  his  claim  as  " superior  lord"  of  Scotland,  the  supremacy  of 
the  English  crown  was  traced  to  the  first  division  of  the  island 
between  the  three  sons  of  Brutus,  Locrine,  Albanact,  and  Camber. 
From  Locrine  the  kingdom  of  Lloegria  or  England  was  derived, 
and  the  provident  father  having  settled  the  pre-eminence  upon 
the  eldest  of  his  progeny,  it  followed  as  a  necessary  consequence 
that  the  vassal  states  of  Scotland  and  Wales,  allotted  to  the  two 
juniors,  Albanact  and  Camber,  were  to  be  subject  to  the  supremacy 
of  his  representatives.  A  confirmation  of  that  seignory  was 
deduced  from  the  prowess  of  Arthur,  who,  after  chastising  the 
Scottish  rebels,  bestowed  the  kingdom  upon  Auguseles.  And  when 
Arthur  held  his  court  at  Caerleon  and  the  vassal  king  attended 
to  grace  the  festivity,  Auguseles  performed  the  grand  serjeanty 
due  for  Scotland,  by  bearing  the  sword  before  his  sovereign  liege 
Lord.  The  Scottish  ambassadors,  without  in  the  slightest  degree 
impugning  the  credibility  of  these  statements,  of  which  on  the 
contrary  they  fully  admitted  the  truth,  deduced  their  title  from 
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the  second  settlement  of  Scotland  effected  by  Gathelos  and  Erk,, 
the  husband  and  the  son  of  Scota,  the  daughter  of  Pharaoh,  King 
of  Egypt.  And  though  Arthur  did  subdue  Scotland  for  a  time, 
was  he  not  slain  by  Loth,  son  of  the  lord  of  Lothian,  in  a  battle 
which  restored  the  country  to  its  pristine  liberty?  Little  stress 
can  be  laid  upon  the  Scottish  traditions,  though  it  is  probable  that 
the  name  of  Arthur  had  been  long  familiar  to  the  inhabitants  of 
Lothian ;  but  the  history  of  Caledonian  Britain  has  been  investi- 
gated by  Sir  Walter  Scott  with  such  acumen  and  ability  as  ta 
render  it  unnecessary  to  bestow  any  further  discussion  upon  that 
question. 

Geoffrey  of  Monmouth  was,  as  he  asserts,  merely  the  translator 
of  a  British  chronicle.  According  to  the  uncivil  accusations  pre- 
ferred against  him  both  in  ancient  and  modern  times,  he  enlarged 
and  improved  the  meagre  fables  of  the  British  bards,  and  his 
assertion  is  little  better  than  a  fiction.  A  satisfactory  investigation 
of  the  subject  can  only  be  effected  by  those  who  are  conversant 
with  the  ancient  British  language.  We  shall  therefore  content 
ourselves  with  observing,  that  the  statement  made  by  Geoffrey 
does  not  involve  such  improbabilities  as  to  raise  a  vehement 
suspicion  of  its  fidelity.  The  non-existence  at  the  present  day  of 
the  alleged  British  original  does  not  convince  us  of  the  falsity  of 
the  story.  We  will  not  contend  that  the  volume  in  the  possession 
of  the  archdeacon  of  Oxford  was  very  ancient  or  very  authentic. 
No  term  is  applied  with  greater  latitude  than  that  of  " ancient.'* 
Supposing  that  in  the  age  of  Geoffrey  the  manuscript  was  but  two 
centuries  old,  this  degree  of  antiquity  would  probably  be  sufficient 
to  induce  him  to  select  the  epithet  which  he  has  employed.  The 
classical  genealogy  of  Brutus  may  perhaps  cause  us  to  suspect 
that  the  history  has  been  thus  adorned  by  monkish  erudition. 
Nennius,  it  may  be  answered,  attests  that  the  belief  of  the  Trojan 
origin  of  the  Britons  was  at  least  as  old  as  the  ninth  century,  and 
it  is  difficult  to  prove  that  such  a  belief  may  not  have  prevailed 
amongst  the  Britons.  We  are  apt  to  consider  this  and  similar 
traditions  as  bearing  the  impress  of  the  spurious  erudition  of  the 
dark  ages,  but  perhaps  without  sufficient  reason.  If  the  ancient 
Teutons  traced  the  wanderings  of  Ulysses  to  the  borders  of  the 
Baltic,  if  they  boasted  of  the  city  which  he  had  founded,  if  they 
pointed  out  the  altars  which  he  had  raised,  it  was  surely  possible- 
that  the  fame  of  the  Trojan  heroes  might  in  like  manner  have 
reached  the  island  of  Britain,  whose  shores  were  so  much  more 
accessible  to  the  natives  of  the  south  than  the  inhospitable  wilds 
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of  the  Hercynian  forest.  The  wish  to  flatter  the  prejudices  of 
the  Romans  might  even  have  induced  the  Britons  to  favour  a 
legend  which  proved  their  relationship  to  their  masters. 

William  of  Newburgh's  criticism  was  rendered  more  venomous 
by  national  feeling.  The  Cambro-Britons  maintain  that  the 
' *  Saxon"  was  also  incited  by  personal  pique.  "  It  appears,"  saith 
Dr.  Powell,  "that  this  William  put  in  for  the  bishopric  of  St.  Asaph 
' '  upon  the  death  of  the  said  Geoffrey,  and  being  disappointed,  fell 
"into  a  mad  humour  of  decrying  the  whole  principality  of  Wales, 
"its  history,  antiquity  and  all  that  belongs  to  it."  But  without 
determining  how  far  the  disappointed  hope  of  preferment  urged 
his  attacks  upon  the  British  worthies,  it  appears  doubtful  whether 
he  was  fully  qualified  to  pronounce  his  stern  anathema.  His 
acquaintance  with  the  work  of  Gildas  was  the  result  of  accident, 
not  of  research.  The  book  was  very  rare;  the  style  of  the  British 
author  was  so  rude  and  insipid  that  few  persons  cared  to  keep  the 
composition  in  their  libraries,  or  to  bestow  on  it  the  labour  of 
transcription.  British  antiquities  being  thus  neglected,  the  English 
writer  could  not  easily  obtain  the  information  which  was  necessary 
to  enable  him  to  pronounce  on  the  textual  authenticity  of  a 
British  history. 

Geoffrey's  history  may  be  divided  into  three  distinct  portions 
— the  succession  of  the  British  kings  from  Brutus  to  Vortigern — 
the  wars  with  the  Saxons  and  the  adventures  of  Arthur — and  the 
events  from  the  reign  of  Arthur  until  the  death  of  Cad  wall  ader, 
the  Saxon  Cead walla1,  who  is  claimed  by  the  Britons  as  a  British 
king.  Geoffrey,  though  guilty  of  many  gross  anachronisms, 
affords  a  plausible,  if  not  convincing  mode  of  reconciling  the 
conflicting  statements.  Ceadwalla,  or  Cadwallader,  the  son  of 
Cadwallon,  was  descended,  by  the  mother's  side,  from  the  kings 
of  Wessex,  and  he  united  in  himself  the  rights  of  two  hostile  racesa. 
In  the  Saxon  authorities,  there  is  a  remarkable  obscurity  about 
the  early  history  of  Ceadwalla.  He  acquired  the  kingdom  by 
force,  and  the  details  of  his  actions  seem  to  be  studiously  avoided. 
Nor  is  the  British  origin  of  Ceadwalla  disproved  by  the  genealogy 
given  in  the  Saxon  Chronicle.  The  Saxon  genealogies  are  deduced 
through  males  only,  omitting  any  intermediate  descent  of  females ; 
no  female  name  ever  appears  in  them,  and  according  to  their 
genealogic  phraseology,  which  is  expressed  only  by  patronymics, 
Ceadwalla  might  be  truly  called  the  descendant  of  Coenbryht, 

a  "Mater  ejus  fuerat  soror  Pendae:  patre  tantum  eodem:  matre  vero  diversa, 
"ex  nobili  genere  Gewisseorum  edita  fuerat."   Galf.  Mon.  lib.  xii.  c.  14. 

P.  ix.  27 
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though  two  generations  of  females  were  interposeda.  Great 
obscurity  prevails  respecting  the  mode  and  manner  of  the  English 
conquests  of  the  British  territory;  and  we  may  suspect  that  the 
progress  of  the  Anglo-Saxon  dominion  was  facilitated  by  alliances 
with  the  British  sovereigns,  for  we  cannot  otherwise  explain  the 
appearance  of  British  names  in  the  family  of  Penda  the  Mercian 
sovereign. 

It  has  not  been  remarked  that  Geoffrey,  besides  preserving 
the  British  fables,  contributes  his  share  of  English  romance. 
Nennius  relates  the  loves  of  Vortigern  and  the  fair  deluder ;  but 
Geoffrey  is  the  first  writer  who  records  the  name  of  Ronix,  nor 
is  there  any  other  chronicler  who  notices  the  well-known  salutation 
of  the  maiden — ' '  Liever  King  Wacht  heil " — the  origin  of  the  joyous 
wassail  cup.  From  whence  did  Geoffrey  derive  this  incident? 
The  tale  bears  the  character  of  poetry ;  it  might  be  suspected  that 
his  authority  is  some  Anglo-Saxon  ballad.  But  Nennius,  though 
less  diffuse,  has  equally  the  outlines  of  the  story. 

There  is,  perhaps,  no  English  author  who  appears  at  first  with 
greater  claims  of  authenticity  than  Ingulphus,  the  venerable  abbot 
of  Croyland.  "II  avoit  tout  vu,  en  bon  connoisseur,"  say  the 
learned  editors  of  the  French  historians,  "  et  ce  qu'il  rapporte  il 
"ecrit  en  homme  lettre,  judicieux  et  vrai."  He  does  not  veil  him- 
self in  the  uncertainty  of  anonymous  composition;  but,  address- 
ing the  reader  in  his  proper  person,  he  relates  the  fortunes  of  hi& 
house,  adducing  the  best  authorities.  His  materials  are  collected 
from  the  monastic  archives.  And  whilst  these  facts  were  trans- 
mitted to  him  from  his  predecessors,  he  indites  his  own  memoirs 
with  every  appearance  of  candour  and  sincerity.  From  the 
foundation  of  the  monastery  in  616  to  the  34th  year  of  Edgar,  he 
abridges  or  transcribes  the  monastic  chronicle  which  was  compiled 
under  the  direction  and  authority  of  Abbot  Turketul — of  whom 
more  hereafter — by  Brother  Sweetman,  from  the  relation  of  the 
oldest  members  of  the  monastery.  Abbot  Egelric,  the  younger, 
the  kinsman  of  Turketul,  composed  the  life  of  that  abbot,  which 
constitutes  the  most  important  episode  in  the  history  of  the 
monastery ;  and  Ingulphus  himself  continued  the  work  from  thence 
to  his  own  time. 

Let  us  now  briefly  analyse  these  component  portions;  and 

a  Ceadwalla  was  Coenbyrhting ;  Coenbyrht  Cading;  Cadda  Cu>aing;  CuJ>a 
Ceawlining;  Ceawlin  Cynricing;  Cynric  Cerdicing — Saxon  Chronicle,  p.  55.  Florence 
omits  the  genealogy,  and  calls  him,  "Ceadwalla,  juvenis  strenuissimus  de  regio 
"genere  Gewissorum,"  following  Bede,  who  employs  the  same  expression. 
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first,  with  every  possible  respect  for  Brother  Sweetman's  care 
and  industry,  it  must  be  recollected  that  he  depended  principally 
upon  oral  information.  Croyland  had  been  entirely  subverted 
by  the  Danes  in  the  year  870.  After  profaning  the  relics  and 
rifling  the  tombs  of  saints  and  kings,  the  robbers  burnt  the  "immense 
library"  of  sacred  volumes;  innumerable  charters  shared  the  same 
fate,  and  the  buildings  were  reduced  to  a  heap  of  ruins a.  Nothing 
was  saved  except  some  articles  of  value,  and  the  charters  of 
Ethelbald,  and  the  confirmations  by  subsequent  kings,  which  the 
monks  bore  away  with  them  in  their  flight.  The  few  members  of 
the  monastery,  who  returned  to  their  old  home,  constructed  an 
humble  oratory  amidst  the  fire-scathed  walls  of  the  church,  but 
Beorred,  King  of  Mercia,  seized  their  landsb,  some  of  which  he 
retained,  and  others  he  granted  to  his  knights,  and,  until  the 
restoration  of  the  abbey  under  Edgar,  the  community  struggled 
for  existence  in  a  state  of  the  greatest  poverty  and  depression. 
The  new  foundation  was  effected  by  the  exertions  and  piety  of 
Abbot  Turketul  in  966 ;  and  in  the  last  years  of  his  life  (his  death 
happened  in  975)  he  directed  the  history  to  be  compiled  by 
Brother  Sweetman  from  the  testimony  of  the  five  sempectae, 
who  had  witnessed  the  destruction  and  rejoiced  at  the  restoration 
of  the  monastery0.  Clarembaldus,  the  oldest  of  these  patriarchs, 
attained  the  age  of  one  hundred  and  sixty-eight  years.  Swarlingus 
dies  in  974,  "aged  one  hundred  and  forty- two  years."  And  in 
the  same  year  died  Brunne  and  Aio;  their  exact  ages  are  not 
recorded,  but  Aio  was  "learned  in  the  law,"  and  had  been  well 
acquainted  with  the  charters  of  the  ancient  monastery;  assuming, 
therefore,  that  his  legal  education  could  not  have  been  perfected 
before  his  majority,  the  salubrious  air  of  the  fens  must  have 
prolonged  his  life  at  least  to  the  age  of  one  hundred  and  twenty- 
five  years.  Last  and  least,  died  Father  Thurgar,  who,  a  child  of 
ten  years  of  age  when  he  was  rescued  from  the  Danish  murderers, 
was  only  one  hundred  and  fifteen  years  old  when  he  died  in  the 
fifteenth  of  King  Edgar d.  All  the  facts  were  thus  derived  from 
the  information  which  the  five  venerable  elders  afforded  to  their 
secretary.  And  although  the  extraordinary  prolongation  of  the 
lives  of  five  contemporary  members  of  one  small  community  is 
not  ascribed  to  the  intercession  of  St.  Guthlac,  yet  it  is  difficult, 
without  a  miracle,  to  believe  in  longevity  so  much  exceeding  the 
average  duration  of  sublunary  existence. 

Turketul,  the  son  of  Ethelward,  or  Ailward,  the  youngest  child 
a  Ingulph.  22,  23.         b  Ingulph.  25.         c  Ingulph.  48.         d  Ingulph.  51. 

27—2 
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of  Alfred,  was  born,  as  Ingulphus  relates,  in  the  year  907 a.  On 
the  death  of  his  father,  he  obtained  livery  of  his  inheritance  from 
King  Edward  his  uncle,  who  used  every  endeavour  to  persuade 
him  to  select  a  wife  from  the  noble  and  youthful  beauties  of  the 
kingdom.  But  Turketul  would  not  be  seduced  by  their  charms: 
he  had  resolved  upon  celibacy,  and  Edward,  prudently  yielding 
to  his  pious  inclinations,  allowed  him  to  take  holy  orders,  and 
repeatedly  offered  to  him  the  most  splendid  preferment.  Turketul 
disclaimed  the  mitre  with  as  much  constancy  as  he  had  refused 
a  consort.  It  is  mentioned  in  particular  that  the  bishopric  of 
Winchester,  proffered  on  the  death  of  Dinewulf,  was  strenuously 
rejected.  Plegmund,  Archbishop  of  Canterbury,  then  instantly 
suggested  that  the  bishopric  of  Dorchester  should  be  bestowed 
upon  the  reluctant  Turketul,  but  he  continued  his  denial  with 
unabated  pertinacity.  The  king  was  now  thoroughly  convinced 
that  Turketul  was  sincere  in  contemning  all  worldly  riches  and 
vanities ;  and,  as  a  reward  for  his  disinterestedness,  appointed  him 
to  the  office  of  Chancellor,  an  office,  it  seems,  equivalent  to  that 
of  prime-minister.  All  the  temporal  and  spiritual  affairs  of  the 
kingdom  were  guided  by  the  advice  and  counsel  of  this  high  officer, 
and  the  first  act  of  the  administration  of  Turketul  was  to  advise  the 
selection  of  seven  bishops  to  fill  the  seven  vacant  sees  of  Wessex 
and  Mercia.  Frithestane,  the  foster-brother  of  Turketul,  and  Ceol- 
wulph,  his  chaplain  and  clerk,  respectively  obtained  the  sees  of 
Winchester  and  Dorchester;  and  Werstan,  Athelstan,  Athelm, 
Adulph  and  Bernek,  were  respectively  assigned  to  the  dioceses  of 
Sherborne,  Cornwall,  Wells,  Crediton  and  Selseyb. 

A  much  fuller  account  of  this  election  of  the  seven  bishops 
may  be  found  in  Malmesbury  and  Florilegus.  By  them  no  mention 
is  made  of  Turketul,  in  their  narrative  of  the  transaction,  neither 
could  he  well  be  introduced  in  it,  as  the  date  of  the  synod  or  council 
itself  in  which  the  bishoprics  were  conferred  is  905,  just  two  years 
before  Turketul  was  bornc.  There  are  such  difficulties  in  the 
history  of  the  promotion  of  the  seven  bishops,  as  to  throw  great 
doubt  on  the  narrative  altogether.  Ingulphus  therefore  merely 
engrafts  an  impossibility  upon  an  improbability.  But  the  Saxon 
Chronicle  places  the  death  of  Dinewulf  in  909,  and  the  succession 
of  Frithestane  in  910,  and  these  dates  alone  are  sufficient  to  falsify 
the  whole  legend  of  the  early  life  of  Turketul  the  Chancellor,  who, 
according  to  the  legend  of  Ingulphus,  must  have  solicited  the 

a  He  died  in  the  year  975,  aged  sixty-eight  years.     Ingulph.  51,  52. 
b  Ingulph.  36.  c  Malm.  26.   Matt.  West.  181. 
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bishopric  for   his   foster-brother,  when  they  were  both  in  the 
nurse's  arms. 

The  account  of  TurketuTs  life  does  not  increase  in  probability 
as  we  proceed.  We  shall  not  stop,  on  this  occasion,  to  inquire 
into  the  history  of  the  Chancery.  It  is  sufficient  to  observe,  that, 
if  a  "Cancellarius"  existed  amongst  the  officers  of  the  Anglo-Saxon 
court,  he  was  nothing  more  than  a  notary  or  scribe,  entirely  desti- 
tute of  the  high  authority  which  Ingulphus  bestows  upon  him. 

Turketul  is  afterwards  introduced  as  a  warrior,  leading  the 
Londoners  and  the  host  of  Mercia  at  the  battle  of  Brunnaburgh. 
Though  he  mainly  contributed  to  the  victory,  his  exploits  were 
bloodless — he  was  so  fortunate  as  to  avoid  killing  or  wounding 
any  of  the  enemies  whom  he  defeated31.  Lastly,  he  appears  as 
the  restorer  of  the  ruined  monastery  at  Croyland,  of  which  he 
became  the  abbot.  His  regulations  for  the  government  of  the 
monastery  are  given  at  full  length.  He  divided  the  community 
into  three  classes.  Until  the  monks  had  been  professed  for 
twenty-four  years,  they  shared  in  every  labour  of  the  cloister, 
and  in  all  the  duties  of  the  choir.  During  the  next  sixteen  years, 
they  were  relieved  from  some  of  the  minor  devotions,  but  still 
they  were  considered  as  "juniors,"  and  forty  years'  profession 
elapsed  before  they  attained  the  "senior"  degree,  in  which  they 
were  excused  from  participating  in  all  offices  of  bodily  fatigue  and 
responsibility.  After  fifty  years'  profession,  the  monk  became 
a  sempecta,  he  obtained  a  separate  chamber,  an  attendant  was 
assigned  to  him,  and  every  privilege  was  allowed  which  could 
ensure  the  enjoyment  of  bodily  and  mental  ease,  until  the  termin- 
ation of  his  lifeb.  These  curious  details  are  unluckily  destitute  of 
extrinsic  confirmation.  The  monastic  degree  of  the  sempectae 
cannot  be  traced  in  the  history  or  records  of  Croyland,  or  of  any 
other  monastery  in  Christendom.  The  name  barely  occurs  in 
Palladius,  a  Greek  writer  of  the  fifth  century.  But  by  Palladius 
it  is  used  in  a  sense  diametrically  opposite:  not  as  signifying  the 
monk  or  solitary;  but  the  young  disciple  who  attended  upon  him. 
And  the  employment  of  the  term  in  Ingulphus  may  induce  the 
suspicion  that  the  writer  stumbled  upon  the  strange  sounding 
word  without  apprehending  its  proper  application6. 

In  the  portion  of  the  work  which  Ingulphus  claims  as  his  own, 
many  long  and  important  charters  of  Edgar  and  his  successors 

»  Ingulph.  37.  b  Ingulph.  48,  49. 

c  The  discussions  respecting  the  term  may  be  consulted   in  Mr.  Gough's 
Additions  to  the  History  of  Croyland,  p.  173,  to  which  we  refer  the  curious  reader. 
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are  incorporated  in  the  narrative.  A  second  conflagration,  the 
effect  of  accident,  destroyed  the  ill-fated  monastery,  which  was 
built  almost  entirely  of  timber,  in  the  year  1091;  and,  although 
the  charter-room  was  strongly  vaulted  with  stone,  still  the  intense 
heat  of  the  fire  reduced  its  contents  to  ashes.  Ingulphus,  however, 
easily  accounts  for  the  preservation  of  the  documents  which  he 
sets  forth.  The  monks  had  not  only  duplicates,  but  even  tripli- 
cates of  many  charters.  These  had  been  separated  from  the  rest 
by  Ingulphus,  they  were  delivered  by  him  to  Fulmar  the  chaunter, 
in  order  that  the  younger  monks  might  become  acquainted  with 
the  Saxon  character;  and,  having  been  secured  in  a  coffer  which 
was  deposited  in  the  cloister,  they  were  fortunately  preserved8-. 
This  statement,  however,  derives  no  support  from  the  charters 
which  the  author  has  used.  The  Norman  phraseology  in  which 
they  are  clothed,  though  it  shows  at  once  that  Ingulphus  only 
presents  the  reader  with  modernized  paraphrases,  is  not  entirely 
inconsistent  with  the  existence  of  Saxon  originals ;  but  this  admis- 
sion cannot  be  extended  to  charters  entirely  founded  upon  Norman 
customs  of  which  no  traces  are  found  in  Saxon  times.  We  may 
quote  the  grant  made  by  the  convent,  and  which  purchased  the 
protection  of  Norman,  the  son  of  Earl  Leofwine.  At  his  demand 
a  demise  was  made  to  him  of  the  manor  of  Baddeley,  for  the  term 
of  one  hundred  years,  to  be  holden  of  St.  Guthlac,  by  the  rent  of 
a  peppercorn,  payable  on  the  feast  of  St.  Bartholomew  in  every 
yearb.  No  other  instance  was  ever  found  of  a  demise  for  a  term 
of  years  before  the  Conquest ;  and  it  does  not  appear  possible  that 
the  charter  recited  by  Ingulphus  could  have  even  been  grounded 
upon  any  Saxon  grant0. 

Towards  the  conclusion  of  the  work,  the  adventures  of  the 
writer  form  a  considerable  and  amusing  portion  of  the  history. 
Ingulphus  was  born  of  English  parents,  in  the  city  of  London. 
From  his  earliest  years,  he  received  a  learned  education.  Begin- 
ning his  studies  at  Westminster,  he  continued  his  labours  in 
Oxford.  Surpassing  his  contemporaries  in  his  knowledge  of  the 
philosophy  of  Aristotle,  he  was  equally  versed  in  the  rhetoric  of 
Cicero.  When  he  approached  towards  the  age  of  manhood,  he 
began  to  despise  the  humble  home  of  his  father,  and,  haunting 

»  Ingulph.  96,  97.  »>  Ingulph.  57. 

c  Grants  for  one  or  more  life  or  lives  were  not  uncommon,  and  there  are 
instances  of  conventions  for  the  occupation  of  land  for  an  indefinite  term,  which 
in  practice  were  equivalent  to  grants  for  life.  But  demises  for  long  terms  of  years 
are  of  subsequent  introduction.  The  earliest  demise  given  by  Maddox  (Formulare 
Anglicanum,  p.  180)  is  of  the  7  Ric.  I.  and  that  is  for  a  term  of  thirty  years. 
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the  palaces  of  the  great,  he  affected  the  dress  and  imitated  the 
manners  of  a  courtier.  At  this  juncture,  1051,  William,  "Earl" 
of  Normandy,  visited  his  cousin  of  England  with  a  splendid  train 
of  followers.  Ingulphus  gained  the  favour  of  the  future  conqueror, 
and  being  retained  in  the  service  of  the  Earl,  he  returned  with  him 
to  Normandy.  There  he  rose  most  rapidly  in  power  and  dignity. 
Appointed  secretary  to  William,  he  governed  the  court  with 
unlimited  power.  Fortune  depended  upon  the  smiles  or  frowns 
of  Ingulphus,  the  English  favourite.  It  being  announced  in 
Normandy,  that  many  of  the  prelates  and  barons  of  the  empire 
intended  to  proceed  to  the  Holy  Land,  Ingulphus  and  thirty 
others  of  the  Norman  court,  determined  to  join  the  pilgrims. 
Seven  thousand  were  assembled  under  the  archbishop  of  Mainz, 
who,  after  a  long  yet  prosperous  journey,  arrived  at  Constantinople, 
where,  according  to  the  ceremonial  of  the  Byzantine  court,  they 
"  adored  "  the  Emperor  Alexius.  At  Jerusalem  they  were  received 
with  great  kindness  by  the  Patriarch  Sophroniusa.  We  have  not 
space  to  pursue  our  recital  of  the  adventures  of  Ingulphus,  and 
it  is  only  necessary  to  mention,  that  in  the  year  1075,  he  was 
instituted  as  abbot  of  Croyland,  where  he  continued  till  his  death. 

Anachronisms  which  merely  impeach  the  accuracy  of  the  his- 
torian are  entirely  fatal  to  autobiography.  The  passage  respecting 
the  education  of  Ingulphus  long  since  roused  the  suspicion  of 
Gibbon;  and  it  still  remains  to  be  proved,  that  Aristotle  formed 
part  of  the  course  of  education  at  the  university  of  Oxford,  at  a 
time  when  his  works  were  studied  in  no  other  part  of  Christendom. 
An  admission  that  some  of  the  treatises  of  the  Stagyrite  were 
known  to  the  curious  few  in  imperfect  translations  or  meagre 
abstracts,  will  not  by  any  means  confirm  the  assertions  of  Ingulphus. 
Language  like  his  plainly  implies  that  a  proficiency  in  Aristotelian 
lore  excited  the  emulation  and  rewarded  the  exertions  of  the 
Oxonian  students. 

But  a  more  serious  and  insuperable  error  yet  remains.  The 
pseudo-Ingulphus,  for  we  can  no  longer  give  any  other  name  to 
the  writer,  does  not  state  the  exact  year  of  his  journey  to  Jeru- 
salem. It  took  place,  however,  not  long  after  his  official  promotion, 
and  the  mention  made  of  the  Patriarch  Sophronius  fixes  the  event 
between  the  years  1053  and  1059b.  But  the  accession  of  Alexius  I. 
did  not  happen  till  1081C,  long  after  Ingulphus  was  settled  at 
Croyland.  There  is  no  possibility  of  explaining  away  this  proof 

a  Ingulph.  73,  74.  *>  V Art  de  Verifier  lea  Dates  (1818),  vol.  iv.  p.  52. 

c  Gibbon,  Decline  and  Fall,  vol.  ix.  c.  48. 
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of  falsification,  unless  by  supposing  that  the  name  of  Alexius  is 
an  erroneous  reading  for  Michael  or  Isaac,  but  if  this  solution  be 
adopted  what  reliance  can  be  placed  on  manuscripts  which  are 
so  depraved? 

Do  we  then  bonafide.  consider  the  history  of  Ingulphus  as  being 
little  better  than  an  "historical  novel" ?  We  must  decidedly  give 
an  affirmative  answer  to  the  question.  We  believe  it  to  be  a 
mere  monkish  invention;  and  the  object  of  the  compilation  may 
perhaps  be  guessed.  It  was  intended  to  support  St.  Guthlac's 
title  to  the  lands  and  possessions  of  which  the  deeds  were  lost, 
and  to  give  a  sterling  value  to  the  base  metal  of  the  "golden 
charter."  After  the  dissolution,  the  manuscript  which  had  the 
reputation  of  being  the  autograph  of  Ingulphus,  continued  in  the 
church  of  Croyland,  where  it  was  preserved  with  great  care  in  a 
chest,  locked  with  three  keys,  which  were  entrusted  to  the  church- 
wardens of  the  parish.  Selden  endeavoured,  but  in  vain,  to  obtain 
access  to  the  treasure;  and  when  Fulman  made  inquiries,  he 
ascertained  that  it  could  no  longer  be  found.  Three  ancient 
copies  of  this  manuscript  are  known  to  have  existed.  One,  in 
the  possession  of  Marsham,  was  the  basis  of  Fulman's  edition, 
and  appears  to  have  been  the  most  complete a.  Another,  from 
whence  Selden  published  the  laws  of  the  Conqueror,  existed  in 
the  Cottonian  library,  but  it  was  burnt  with  the  other  manuscripts ; 
and  let  it  be  observed,  that  the  presses  which  contained  the  most 
valuable  historical  documents,  were  those  which  suffered  most 
from  the  spiteful  flames.  A  third  manuscript  was  used  by  Sir 
Henry  Savileb.  We  have  no  account  of  this  codex,  but  it  was 
imperfect,  ending  with  the  passage  where  the  French  text  of  the 
laws  of  the  Conqueror  is  introduced;  and,  together  with  Marsham's 
copy,  it  has  long  since  disappeared0.  Whilst  the  documents  thus 

a  Scriptores  Rerum  Anglicarum,  Oxon.  1684.  This  volume  is  quoted  as  the 
second  volume  of  Gale  and  Fell's  collection. 

b  Scriptores  Rerum  Anglicarum,  post  Bedam,  Lond.  1596. 

c  The  fate  of  Marsham's  manuscript  has  not  been  ascertained.  Bishop  Gibson, 
writing  July,  1695,  to  Dr.  Arthur  Charlett,  Master  of  University  College,  says 
"Sir  John  Marsham's  collection  must  be  considerable.  There  is  a  curious 
"  Ingulphus  in  your  library,  which,  as  his  family  says,  Obadiah  Walker  stole  from 
"him.  I  told  him  what  they  Jay  to  his  charge;  his  answer  was,  that  Sir  John  gave 
"it  to  him;  and  that  as  an  acknowledgement  he  presented  him  with  some  copies 
"  of  the  Ingulphus  printed  at  Oxford.  It  is  very  probable,  though  Sir  John  did  not 
"design  to  part  with  the  books — nay,  he  used  to  be  complaining  of  Mr.  Walker  for 
"using  him  so  unkindly.  But  the  old  gentleman  has  too  much  of  the  spirit  of  an 
"antiquarie  and  a  great  scholar  to  think  stealing  a  manuscript  any  sin.  He  has 
*'  ordered  me  not  to  discover  where  it  is  lodged."  (Gough's  Additions  to  Croyland, 
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evade  our  inquiries,  a  curious  accident  enables  us  to  pronounce 
upon  the  age  of  the  Croyland  "  autograph  "  with  tolerable  certainty. 
Spelman  states,  that  he  consulted  the  "autograph"  manuscript, 
from  whence  he  has  transcribed  the  first  five  chapters  of  the 
Norman  lawsa.  Now,  in  his  transcript,  this  eminent  antiquary 
has  fallen  into  an  error  which  renders  his  misprint  equivalent  to 
a  fac-simile  of  the  characters  of  the  manuscript.  For  the  word 
Euesqes,  he  reads  Euestres.  The  cause  of  this  mistake  will  be 
readily  understood  when  it  is  observed  that  in  the  current  hand- 
writing which  prevailed  during  the  reigns  of  Edward  I.  and  II. 
the  syllables  "esqes"  bear  so  near  a  resemblance  to  the  syllables 
"estres"  as  scarcely  to  be  distinguishable  from  each  other,  as  may 
be  seen  by  inspection  of  the  following  examples,  which  are  faith- 
fully traced  from  a  manuscript  of  that  age : 


(Euesqes)  V&tAClQGZ/        (Auncestres) 


But  the  mistake  could  hardly  have  been  made  by  the  tran- 
scriber, if  the  original  manuscript  had  been  written  in  the  hands 
which  prevailed  in  the  age  of  Ingulphus,  and  we  doubt  whether 
the  compilation  was  of  much  older  date  than  the  manuscript, 
that  is  to  say,  about  the  end  of  the  thirteenth,  or  the  first  half  of 
the  fourteenth,  century.  In  none  of  the  chronicles  anterior  to 
that  age  can  we  trace  a  single  line  that  is  borrowed  from  Ingulphus. 
If  the  work  had  existed,  it  could  scarcely  have  been  neglected  by 
these  inveterate  compilers.  And  subsequently  to  that  period,  the 
only  work  which  exhibits  a  paragraph  agreeing  in  substance  with 
Ingulphus,  is  the  Chronicle  of  Peterborough,  compiled  or  inter- 
polated by  Robert  of  Boston,  in  the  reign  of  Edward  III.  It  is 

283.)  Though  it  has  often  been  suspected  that  collectors  do  not  consider  them- 
selves under  a  strict  obligation  of  obeying  the  eighth  Commandment,  yet  we 
never  heard  this  doctrine  so  plainly  expressed  and  confessed.  We  are  informed 
that  the  most  diligent  search  has  been  made  in  the  library  of  University  College 
for  the  manuscript,  but  without  success.  Some  other  "antiquarie  and  great 
"scholar"  may  have  followed  the  example  of  Obadiah,  and  acted  with  equal 
"spirit." 

a  "Adjiciendurn  censeo  aliud  specimen  quarundam  praedictarum  legum,  ut 
"Normannico  habentur  idiomate  inter  caeteras  Confessoris  leges  ab  Ingulpho, 
"  Abbate  Croylandiae,  datae,  et  post  excidium  illius  monasterii,  in  veterrimo  MS. 
"  ab  aedituis  superstitis  illic  ecclesiae,  sub  tertia  clave  conservatae.  Posuit  has  in 
"lucem  V.  C.  Johannes  Selden  in  suis  ad  Eadmerum  notis,  versionemque  adjecit, 
"quam  jam  accuratiorem  exhibemus;  sed  leges  ipsas,  ex  ipso  designavimus  arche- 
"typo,  castigatiores  paululum,  quam  in  impresso  codice."  Concilia,  vol.  i.  p.  313. 


426 


Anglo-Saxon  History 


extremely  probable  that  some  history  of  Croyland  existed  in  the 
archives  of  the  abbey.  Ordericus  Vitalis,  in  his  Ecclesiastical 
History,  has  given  an  abstract  of  the  history  of  Croyland,  perhaps 
deduced  from  genuine  materials.  Turketul  is  simply  described 
as  "  a  certain  clerk  of  London,  of  royal  descent,  a  relative  of  Orketel 
"Archbishop  of  York."  Had  the  biography  consulted  by  Ordericus 
mentioned  the  name  of  Ethelward,  he  would  scarcely  have  identi- 
fied the  "clerk"  by  noticing  the  remoter  and  more  obscure  con- 
sanguinity; nor  is  it  likely  that  the  dignity  of  the  chancellorship 
would  have  been  omitted  from  the  narrative.  The  deposition  of 
Abbot  Ulfketel,  and  the  promotion  of  Ingulphus,  are  briefly  told. 
Either  Ordericus,  or  the  documents  used  by  him,  may  have 
furnished  the  outline  of  the  romance  published  under  the  name  of 
the  reverend  abbot.  But  to  separate  the  gloss  from  the  text,  and 
the  embellishment  from  the  fact,  is  a  task  almost  impracticable. 
The  pseudo-Ingulphus,  if  quoted,  must  be  quoted  only  in  those 
passages  where  relations,  not  improbable  in  themselves,  are  un- 
contradicted  by  surer  authorities.  "Ingulphus,"  saith  Dr.  Henry, 
"published  an  excellent  history  of  the  abbey  of  Croyland,  from 
"its  foundation,  A. D.  664  to  A. D.  1091,  into  which  he  had  introduced 
"much  of  the  general  history  of  the  kingdom,  with  a  variety  of 
"curious  anecdotes  that  are  nowhere  else  to  be  found" — but  it  is 
exactly  these  curious  anecdotes  which  must  be  unsparingly  rejected. 
Much  might  be  added  respecting  the  treatment  and  interpre- 
tation of  these  ancient  authorities.  Their  chronology1  in  particular 
requires  great  attention.  Years,  amongst  the  heathen  Anglo- 
Saxons,  were  reckoned  by  winters,  and  diurnal  revolutions  by 
nights.  The  winter  began  on  the  "mother-night,"  the  festival  of 
Yule.  Their  lunar  calendar  required  the  correction  of  an  inter- 
calary month,  which  was  inserted  in  the  summer  season.  The 
Roman  missionaries  certainly  introduced  the  Roman  calendar, 
but  the  period  when  it  came  into  general  use  is  unknown;  and  it 
is  possible  that  the  old  national  calendar  may  have  been  long 
retained  for  civil  purposes  and  in  popular  computation.  All  the 
Anglo-Saxon  charters  express  their  dates;  the  year  of  the  king, 
of  the  Incarnation  and  the  Indiction,  are  generally  specified.  But 
it  is  frequently  difficult  to  reconcile  the  dates  of  these  instruments 
with  the  chronicles,  and  the  dates  given  by  the  chronicles  as  fre- 
quently offer  discrepancies  and  varieties.  Obvious  as  the  con- 
venience of  denoting  dates  by  a  consecutive  series  of  numbers 
may  appear  to  us,  this  practice  was  by  no  means  universal. 
Ethelweard  reckons  from  event  to  event,  and  this  rude  and  insecure 
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chronology  was  probably  the  only  mode  of  computation  prevailing 
among  the  Anglo-Saxons  before  their  conversion.  There  are  even 
monastic  chronicles  in  which  the  dates  are  entirely  omitted. 
Instead  of  expressing  the  year,  some  scribes  contented  themselves 
with  repeating  the  word  "annus"  without  note,  numeral,  or  par- 
ticular of  any  description,  and  the  date  can  only  be  supplied  by 
conjecture.  When  the  year  of  the  Incarnation  is  distinctly  stated 
in  an  ancient  chronicle,  many  perplexing  difficulties  still  remain. 
On  what  day  does  the  year  begin?  The  year  may  begin  either 
from  the  fixed  feasts  and  days  of  Christmas,  the  kalends  of  January, 
the  Annunciation,  or  Michaelmas — or  else  from  the  moveable 
feast  of  Easter.  All  these  modes  of  computation  prevailed.  To 
increase  the  confusion,  some  chroniclers  advanced  upon  their  con- 
temporaries by  an  entire  year.  If  the  year  of  the  reign  is  to  be 
calculated,  our  task  will  hardly  be  easier.  It  may  have  been 
reckoned  from  the  king's  accession,  or  from  his  consecration,  and 
the  date  may  change,  not  on  the  anniversary  of  the  event  from 
which  it  is  reckoned,  but  with  the  beginning  of  the  calendar  year, 
whenever  that  beginning  may  have  been  reckoned* . 

a  In  all  regal  tables  and  histories  of  England,  the  years  of  the  reign  of  John 
are  made  to  begin  with  the  6th  of  April,  1199,  the  day  of  the  death  of  Richard  I. 
But  John,  notwithstanding  the  acknowledgement  of  his  inchoate  right,  was  only 
duke  of  Normandy  until  he  was  crowned  king  of  England,  with  the  assent  of 
the  baronage.  In  the  period  which  elapsed  between  the  death  of  Richard  and 
the  coronation,  John  had  not  the  style  of  king,  he  exercised  no  acts  of  royal 
authority,  nor  did  he  become  entitled  to  receive  the  royal  revenue.  His  reign 
began  with  his  coronation,  which  took  place  on  the  Ascension  day  (27th  May,  1199), 
and  he  was  then  let  into  the  receipt  of  the  revenue.  The  years  of  his  reign  are 
calculated  from  Ascension  day  to  Ascension  day ;  and,  as  the  date  changes  with 
the  moveable  feast,  each  year  of  his  reign  is  of  different  length,  and  begins  on  a 
different  day.  Consequently,  all  the  documents  whose  dates  fall  between  the 
6th  of  April  and  Ascension  day  in  each  year,  have  been  referred  to  the  wrong  year 
of  the  reign,  by  those  writers  who  have  not  noticed  the  ancient  mode  of  calcula- 
tion. A  mistake  of  the  same  description  has  been  made  with  respect  to  the  reign 
of  Edward  I.  which  is  usually  calculated  from  the  16th  November  1272,  the  day 
of  the  death  of  Henry  III.  Edward's  reign  really  commenced  from  the  20th 
November  1272  when  he  was  proclaimed  at  the  New  Temple,  and  upon  that  day 
the  date  of  the  year  of  his  reign  was  changed.  Full  proof  is  afforded  of  this 
assertion  by  the  date  of  the  charter  of  homage  executed  by  John  Balliol  "apud 
*'Norham  die  Jovis  in  festo  Sancti  Eadmundi  Regis  et  Martiris  (20th  November) 
"anno  Incarnationis  Dominic^e  millesimo  ducentesimo  nonagesimo  secundo  et 
"regni  ipsius  domini  nostri  Edwardi  vicesimo  finiente  etvicesimo  primo  incipiente." 
Fcedera,  N.E.  vol.  i.  p.  781.  Although  there  is  not  the  slightest  pretence  for 
asserting  that  the  English  monarchy  was  elective,  still  this  practice  shows  that, 
according  to  the  theory  of  the  constitution,  the  title  of  the  heir  required  the 
recognition  of  the  baronage. 
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The  Indiction  also,  which  ought  to  change  on  the  24th  of 
September,  is  sometimes  ascribed  to  the  whole  of  the  current  year. 
In  addition  to  these  sources  of  error,  the  historian  must  contend 
with  the  corruptions  of  manuscripts,  the  blunders  of  transcribers 
and  of  printers,  the  drowsiness  of  editors ;  and  oftentimes  the  only 
result  of  his  anxious  labours  will  be  a  greater  conviction  of  their 
unprofitableness  and  uncertainty. 

The  bulk  of  the  massy  folios,  both  in  print  and  in  manuscript, 
on  paper  and  on  vellum,  in  which  the  chronicles  are  comprised, 
may  seem  appalling,  but,  on  examination  of  their  contents,  our 
annals  anterior  to  the  Conquest  will  shrink  into  a  narrow  compass. 

The  information  which  has  been  transmitted  to  us  respecting 
the  kingdoms  of  the  Heptarchy,  will  be  found  to  be  distributed 
very  unequally.  Of  the  acts  of  the  early  kings  of  Northumbria, 
the  inestimable  history  of  Bede  furnishes  us  with  details  which 
are  equally  authentic  and  interesting.  But,  after  the  termination 
of  his  narrative,  the  history  of  that  state  becomes  extremely 
broken  and  obscure.  With  respect  to  Bernicia,  and  the  states 
which  it  included,  only  a  few  details  are  preserved,  and  until  we 
arrive  at  the  cession,  as  it  is  termed,  of  the  Lothians  to  the  Scottish 
king,  we  have  not  a  single  notice  concerning  that  extensive 
territory  which  then  became  finally  separated  from  the  English 
crown.  Nor  are  the  chronicles  more  ample  with  respect  to  the 
northern  and  western  portions  of  the  dominion  subjected  to 
Northumbria.  Occasionally,  we  have  notices  of  the  Britons  of 
Strathclyde,  and  the  Cumbrian  kingdom,  but  before  the  reign  of 
Edgar,  we  cannot  give  the  name  of  any  burgh,  river  or  mountain 
in  the  modern  counties  of  Cumberland,  Westmoreland  or  Lancaster. 
These  tracts  are  blank  spaces  in  the  Saxon  map  as  well  as  in  the 
Saxon  history.  Legends  and  fables  constitute  the  East  Anglian 
annals.  Of  Essex  some  few  events  are  mentioned :  but  the  extent 
of  the  chronicles  will  be  estimated  by  remarking  that  the  period 
of  the  conquest  of  London  by  the  Anglo-Saxons  is  entirely  un- 
known; and  from  their  silence  on  so  important  an  event  we  may 
judge  of  their  deficiencies.  The  earlier  annals  of  Mercia  do  not 
form  any  connected  series.  Kent  and  Wessex  offer  the  most 
complete  succession.  But  even  here  we  are  interrupted  by  lament- 
able chasms;  and  a  chronicle  composed  by  the  juxtaposition  of 
all  the  facts  which  we  possess  and  collected  from  every  source 
would  show  that,  in  truth,  mere  wrecks  and  fragments  of  Anglo- 
Saxon  history  have  been  preserved1. 
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1.  ANCIENT  LAWS  AND  INSTITUTES  OF  ENGLAND;  COMPRISING  LAWS 

ENACTED  UNDER  THE  ANGLO-SAXON  KlNGS  FROM  ^ETHELBIRHT  TO 

CNUT,  WITH  AN  ENGLISH  TRANSLATION  OF  THE  SAXON;  THE  LAWS 
CALLED  EDWARD  THE  CONFESSOR'S,  &c.  Edited  and  translated  by 
BENJAMIN  THORPE,  Esq.,  F.S.A.,  &c.  (Printed  under  the  direction 
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SUNT  OMNIA,  NUNC  PRIMUM  IN  ANGLIA,  OPE  CODICUM  MANUSCRIPT  - 
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THE  COMPLETE  WORKS  OF  VENERABLE  BEDE  IN  THE  ORIGINAL 
LATIN,  COLLATED  WITH  THE  MANUSCRIPTS,  AND  VARIOUS  PRINTED 
EDITIONS,  ACCOMPANIED  BY  A  NEW  ENGLISH  TRANSLATION.  By 
the  Rev.  J.  A.  GILES,  &c.  Vol.  v.  Homilies. 

3.  THE  HOMILIES  OF  THE  ANGLO-SAXON  CHURCH: — THE  HOMILIES  OF 

^ELFRIC,  WITH  AN  ENGLISH  TRANSLATION.  By  BENJAMIN  THORPE, 
Esq.,  F.S.A.,  &c.  (Printed  for  the  ^Ifric  Society.)  London,  1843. 

4.  MAGNI  ROTULI  SCACCARH  NORMANNLE  SUB   REGIBUS  ANGLLE. 

Opera  THOM^B  STAPLETON.  2  vols.  (Published  by  the  Society  of 
Antiquaries.  London,  1840-44.) 

THE  several  important  works  now  named,  testify  the  increasing 
diffusion  of  Anglo-Saxon  literature.  Perhaps  no  single  publication 
has  given  a  more  useful  and  a  more  lasting  impulse  to  this  truly 
national  study  than  Dr.  Ingram's  edition  of  the  "Anglo-Saxon 
"Chronicle."1  By  presenting  to  the  public  in  our  own  mother 
tongue  the  earliest  of  our  consecutive  annals,  until  then  only 
accessible — if  they  can  be  said  to  have  been  accessible — in  the  ugly 
quarto  and  crabbed  Latin  of  Gibson,  he  created  a  new  class  of 
readers.  Long  may  the  President  of  Trinity  rejoice  in  the  disciples 
taught  by  his  labours,  and  who  are  emulating  him  in  the  same 
career. 

Mr.  Thorpe's  edition  of  the  "Ancient  Laws  and  Institutes  of 
"England"  renders  the  Anglo-Saxon  code  for  the  first  time 
intelligible.  Lambarde  and  Wilkins,  his  predecessors,  had  in- 
dustriously collated  the  Anglo-Saxon  texts;  yet,  as  interpreters, 
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they  were  singularly  deficient.  Lambarde  attempted  to  render  the 
Dooms  of  Alfred  and  Ina  into  the  phraseology  of  the  Twelve  Tables. 
Wilkins  betrays  the  most  whimsical  somnolence  and  want  of 
familiarity  with  the  Anglo-Saxon  language.  He  mistakes  a  hare 
for  a  herring,  and  quietly  proceeds  to  speak  of  the  herring's  gall ! 
An  ecclesiastical  canon  imposes  a  penance  upon  the  woman  who 
swinges  or  flogs  her  female  slave  to  death  out  of  wicked  spite.  This 
canon  occurs  twice.  In  the  first  instance,  Wilkins  supposes  the 
crime  consists  of  the  lady's  swinging  or  hanging  her  maid-servant; 
and  in  the  second  instance,  in  swinging  or  hanging  her  husband » 
King  Ethelred  directs  that  no  ox  or  sheep  shall  be  killed  except  in 
the  presence  of  two  credible  witnesses,  and  that  the  hide  and  the 
head  shall  be  kept  for  three  days — a  regulation,  intended,  like 
those  in  our  modern  horse-slaughtering  Acts,  to  prevent  the  making 
away  with  stolen  cattle.  Wilkins  directs  that  no  man  shall  be  slain 
unless  with  such  authentication.  "Et  nemo  occidatur  nisi  adsit 
"  duorum  fidelium  hominum  testimonium," — thus  converting  a 
market-regulation  into  an  American  duel.  Mr.  Thorpe's  version  is 
sound  and  critical,  his  knowledge  of  the  Gothic  and  Teutonic 
dialects  very  extensive.  He  shares  with  Mr.  Kemble  the  honour  of 
standing  at  the  very  head  of  Northern  philologists.  His  learning 
is  not  rendered  unpractical  by  any  fanciful  or  overstrained  theory. 
Very  valuable  glossarial  indexes  are  added  by  him.  This  collection 
contains  the  whole  body  of  the  civil  and  ecclesiastical  laws  before 
the  Conquest.  Merely  as  a  matter  of  legislation,  it  is  remarkable 
to  observe  how  few  are  the  canons  or  enactments  relating  to  the 
payment  of  tithes  or  dues  to  the  clergy,  represented  by  Hume  as 
their  sole  object,  and  which,  considering  their  vast  and  prepon- 
derating influence  in  the  Anglo-Saxon  commonwealth,  the  clergy 
had  so  much  authority  to  enforce. 

JSlfric's  Homilies,  brought  to  light  by  the  exertions  of  Mr. 
Thorpe,  under  the  patronage  of  the  ^EHric  Society,  are  equally 
valuable  to  the  philologer  and  the  theologian.  They  are  written 
in  that  English  dialect  which,  having  been  adopted  as  the  language 
of  literature,  was  intelligible  and  familiar  throughout  the  realm, 
and  contain  the  doctrines  enforced  upon  the  common  people. 
"The  book  of  Catholic  Sermons,  in  English,  to  be  recited  in  church 
"during  the  year  " — for  this  is  the  title  prefixed  by  the  Anglo-Saxon 
author — comprises  a  complete  course  of  expositions  of  Scripture 
and  Scripture  History,  and  will  remove  the  doubts  of  those  who  still 
continue  sceptical  as  to  the  diffusion  of  biblical  knowledge  during 
some  at  least  of  the  "dark  ages."  Our  assertions  upon  this  subject 
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(Article  upon  Hume,  see  below,  p.  570)  have  been  contradicted, 
somewhat  peremptorily,  in  a  speech  of  three  hours'  dimensions.  We 
therefore  request  our  respected  assailant,  who  differs  from  us  much 
less  than  he  supposes,  to  make  himself  master  of  ^Elfric,  and  to 
read  to  his  own  family  one  entire  Homily,  e.g.  that  for  Christmas 
Day,  before  he  next  appears  upon  the  platform. 

The  "Great  Rolls  of  the  Norman  Exchequer"  edited  by 
Mr.  Stapleton  for  the  Society  of  Antiquaries  from  the  originals  of 
the  Chapter-House  and  the  late  Pell- Office  (all  now  in  the  custody 
of  the  Master  of  the  Rolls)  afford  a  remarkable  instance  of  zeal 
and  learning.  The  text  supplies  a  complete  development  of  the 
Anglo-Norman  territorial  administration  in  Normandy,  showing 
its  identity,  except  in  some  minor  particulars,  with  that  of  England. 
An  excellent  treatise  upon  the  ancient  geography  of  Normandy 
adds  to  the  general  utility  of  the  work. 

It  is  little  to  the  credit  of  England,  that,  whilst  the  literary 
remains  of  Greece  and  Rome  have  been  multiplied  by  us  in  every 
shape,  and  illustrated  with  all  the  devotion  of  intellect  and  learn- 
ing, the  productions  of  Venerable  Bede,  the  great  Father  of  our 
own  ancient  Church,  should,  except  in  one  portion,  namely,  his 
historical  works,  have  been  hitherto  entirely  neglected.  The 
unaided  diligence  of  Dr.  Giles  has  accomplished  an  undertaking 
from  which  opulent  foundations  and  flourishing  societies  have 
shrunk,  when  proposed  to  them,  as  involving  too  great  a  pecuniary 
responsibility.  Upwards  of  two  hundred  homilies  are  ascribed  to 
Bede  in  the  earlier  editions,  all  of  which  are  continental;  but  whilst 
they  represent  the  general  doctrine  of  the  period,  their  great  in- 
equality, both  in  manner  and  matter,  long  since  suggested  doubts 
whether  the  whole  were  his  composition.  Mabillon  discovered  in 
the  Colbertine  library  two  manuscripts  of  great  antiquity,  one 
containing  forty-eight,  and  the  other  thirty-eight  homilies,  but 
which,  by  comparison,  gave  only  the  sum  total  of  forty-nine.  From 
internal  evidence,  the  Benedictine  critic  conjectured  that  these 
were  Bede's  undoubted  productions.  Martene  followed  up  the 
investigation ;  but  the  data,  furnished  by  these  excellent  men,  were 
not  sufficiently  decisive  to  enable  Dr.  Giles  to  see  his  way  with 
adequate  clearness  in  preparing  his  new  edition.  Therefore,  after 
examining  several  of  our  own  public  libraries  without  success,  he 
determined  to  explore  the  continental  collections.  Singularly 
enough,  he  found  the  best  materials  close  at  hand.  Immediately 
opposite  to  our  own  shores,  in  the  public  library  of  Boulogne-sur- 
Mer,  he  discovered  the  earliest  copy  known  of  the  Homilies  of 
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Venerable  Bede,  formerly  belonging  to  the  monastery  of  St.  Bertin, 
at  St.  Omer.  This  monastery  was  very  closely  connected  by  inti- 
macy with  the  sister-foundations  in  England.  St.  Bertin  was  the 
usual  hospice  to  which  our  monks  and  prelates  first  resorted,  when, 
landing  at  Whitsant,  a  small  port  now  nearly  blocked  up,  they 
visited  the  firm  land  of  Europe.  The  Boulogne  manuscript  forms 
the  basis  of  the  new  edition,  which  contains  fifty-nine  homilies — 
eight,  however,  of  which  are  taken  from  an  early  edition ;  the  notes 
and  various  readings  are  to  follow  in  another  volume.  We  trust 
that  Dr.  Giles  will  be  encouraged  to  continue  his  exertions,  in  thus 
diffusing  a  sound  knowledge  of  mediaeval  divinity  and  ecclesias- 
tical history,  and  that  his  success  may  excite  others  to  do  the  like, 
and  particularly  by  means  of  translations a. 

We  alluded  in  our  last1,  to  M.  Thierry's  Histoire  de  la  Conquete 
de  I'Angleterre2.  This  work,  by  which  he  acquired  his  constantly 
increasing  celebrity,  has  been  so  long  before  the  public,  now,  we 
believe,  more  than  twenty  years,  that  no  review  of  so  popular  a 
production  can  be  needed.  Thierry  is  an  author  of  rare  merit. 
His  productions  have  acquired  an  European  reputation,  and,  in  the 
phrase  of  the  day,  have  exercised  a  powerful  influence  upon  the 
"science  of  history."  He  displays  singular  genius;  genius  fed 
and  sustained  by  sedulous  industry.  Flame  needs  fuel;  unless 

a  For  the  publication  of  texts,  a  society  is  now  forming 3  under  the  presidentship 
of  the  Bishops  of  Lincoln,  Salisbury,  Exeter,  Norwich,  Bangor,  and  Saint  Davids — 
Dr  Jelf,  President  of  King's  College,  London,  being  the  Chairman  of  the  Editorial 
Committee,  which  includes  Mr  Brewer,  Mr  Maurice,  etc.    The  prospectus,  which 
has  been  privately  circulated,  states  that  the  Society  contemplates  the  publication 
of — 1.   The  complete  works  of  Giraldus  Cambrensis,  the  most  important  writer 
upon  the  history  of  the  Welsh  Church.  2.  The  Letters  of  Eadmer,  the  friend  and 
confidant  of  Archbishop  Anselm,  from  the  only  existing  manuscript     3.    The 
Theological  Dictionary  of  Dr.  Gascoigne,  Chancellor  of  the  University  of  Oxford, 
ob.  1457,  a  Wycliffite,  and  the  only  ecclesiastical  historian  of  his  period.  This  work, 
which  exists  in  a  single  manuscript,  probably  holograph,  in  the  library  of  Lincoln 
College,  has  never  been  used  since  the  time  of  Bale,  who  made  some  extracts  from 
it  which  are  now  in  the  British  Museum.   Gascoigne,  besides  affording  a  popular 
view  of  the  canon  law  as  then  expounded,  abounds  in  curious  anecdotes.    4.  The 
Life,  Letters  and  Rule  of  Saint  Columbanus,  ob.  615.  The  author  of  the  earliest 
monastic  rule  in  this  country.   5.   The  Letters  of  Alcuin,  the  friend  and  protege 
of  Charlemagne,  with  additional  letters  hitherto  unpublished.   6.   The  Life  and 
Letters  and  Rule  of  Archbishop  Lanfranc.    7.  A  collection  of  chronicles  and  docu- 
ments illustrative  of  the  history  of  the  See  of  Canterbury,  arranged  in  chronological 
order  according  to  the  plan  already  laid  down  by  Wharton  in  his  Anglia  Sacra. 
This  extensive  plan  will  require  extensive  support,  which  it  is  hoped  will  be  found, 
amongst  all  who  are  desirous  of  promoting  more  useful  studies  than  the  ephemeral 
literature,  by  which  time,  money,  and  opportunity  are  wasted  and  devoured. 
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constantly  supplied,  either  by  observation  or  by  reading,  the  blaze 
of  idle,  unlaborious  talent  soon  burns  out  and  expires.  The  pupil 
of  Chateaubriand  in  historical  literature,  though  not  participating 
in  Chateaubriand's  political  and  religious  sentiments;  nay,  being 
entirely — shall  we  say  fortunately  or  unfortunately? — averse  to 
them ;  he  rivals  the  poetic  fancy,  and  shares  in  the  narrative  powers 
of  the  author  acknowledged  by  him  as  his  guide.  To  these  intel- 
lectual gifts,  Thierry  joins,  by  a  rare  combination,  the  steady  dili- 
gence of  the  archaeologist.  Hardly  could  a  Benedictine  monk  have 
delved  more  diligently  in  the  deep  mines  of  mediaeval  antiquity. 
Animated,  and  yet  steadily  laborious,  his  invention  is  constantly 
stimulated  by  the  monotonous  chronicle  and  the  mouldering  charter. 

But  those  who  wish  to  appreciate  Thierry's  powers  must  judge 
him,  not  by  the  Conquete,  but  by  his  recent  Recits  des  Temps 
Merovingiens,  in  which  we  have  a  narrative  uniting  Walter  Scott's 
liveliness  of  detail  and  dramatic  effect  with  the  observance  of 
historical  truth.  In  the  Considerations  sur  VHistoire  de  France, 
an  essay  prefixed  to  the  Recits,  he  furnishes  the  best  general  ground- 
work of  French  constitutional  history  which  has  yet  appeared. 
This  last-mentioned  essay,  which  every  historical  student  should 
consult,  is  a  history  of  historians  as  well  as  a  history  of  history. 
Whilst  delineating  the  literary  and  political  character  of  the 
French  writers,  he,  at  the  same  time,  marks  out  the  progress  of 
opinion,  the  phases  of  policy,  and  the  revolutions  of  the  State.  The 
character  and  worth  of  this  book  have  been  acknowledged  in  a 
singular  manner.  A  few  years  since,  the  Baron  Gobat  left  large 
funds  to  the  French  Institute,  the  annual  proceeds  whereof  are 
to  be  applied,  as  a  reward,  to  the  author  whom  the  Institute  shall 
have  declared  to  be  the  best  writer  upon  French  history,  and  the 
Laureate  is  to  receive  the  income  until  some  superior  work  is  pro- 
duced. The  champion  wears  the  garland  until  tilted  out  of  the 
saddle  in  the  tournament  of  literature,  by  a  more  gallant  adven- 
turer. Thierry,  the  first  person  who  was  honoured  by  the  prize, 
still  continues  to  retain  his  pre-eminence,  no  work  having  yet 
appeared  possessing  higher  claims. 

An  examination  of  these  last-mentioned  compositions,  impor- 
tant as  they  may  be  in  mediaeval  history,  would  carry  us  too  far 
away  from  our  present  object;  and  the  task,  so  far  as  relates  to  the 
Considerations,  has  been  already  performed  (Edinburgh  Review, 
No.  147,  Art.  5)a,  but  it  is  needful  to  say  thus  much,  lest  we 
should  be  blamed,  and  justly,  for  neglecting  to  pay  the  tribute 
a  "  Progress  of  Historical  Enquiry  in  France,"  vol.  x.  p.  1. 
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due  to  the  talents,  and  acquirements,  and,  let  us  also  add,  the 
amiable  disposition  and  virtues  of  the  author,  heavily  oppressed 
with  bodily  infirmity.  But  we  must  now  be  permitted  to  speak  with 
equal  freedom  of  the  imperfections  incident  to  the  Histoire  de  la 
Conquete.  We  cannot  abstain  from  this  discussion;  so  able  and 
influential  a  writer  must  not  be  allowed  to  mislead  us.  Details  we 
will  not  cavil  at.  We  might  charge  M.  Thierry  with  a  deficiency  in 
the  due  appreciation  of  the  comparative  value  of  the  historical 
sources  which  he  has  employed.  Many  grave  errors  may  be  pointed 
out — many  passages  in  which  he  has  not  seized  either  the  sense  or 
the  spirit  of  his  originals;  but  the  important,  the  misleading  faults, 
lie  deeper.  Taking  the  work  as  a  whole,  we  should  say  that, 
although  Thierry  furnishes  lively  and  graphic  descriptions  of 
particular  incidents,  and  that  some  of  the  historical  deductions  are 
both  novel  and  accurate,  still  whoever  follows  Thierry's  guidance, 
will  never  understand  the  true  course  of  our  English  policy.  Thierry 
does  not  give  you  English  history,  but  the  opinions  which  he 
chooses  to  engraft  upon  English  history;  always  glancing,  with 
more  or  less  obliquity,  upon  the  political  feelings  of  the  then 
mouvement  party.  It  is  this  perverseness,  of  which  he  himself 
complains  as  the  besetting  sin  of  French  constitutional  writers, 
which  gives  to  his  work  the  character  of  a  political  romance;  for 
although  much  is  told  by  him  with  truth  and  accuracy,  so  far  as  the 
skeleton  of  facts  is  concerned,  yet  the  whole  impression  which 
remains  in  the  reader's  mind,  is  as  far  away  from  the  real  doctrine  of 
the  age  as  Brambletye  House  is  from  Clarendon.  Thierry  gains 
mastery  over  the  general  reader  by  his  vigour,  and  by  the  absence 
of  the  conventionality  which  has  usually  deadened  historical  lite- 
rature. Partly  from  his  researches,  but  far  more  from  the  spirit  in 
which  he  employs  those  researches,  the  tale,  an  hundred  times  told, 
presents  itself  with  the  freshness  of  an  unexpected  discovery.  This 
is  a  great  merit,  because  the  history  of  the  Conquest  is  at  once  trite 
and  obscure.  There  is  hardly  any  other  historical  subject  in  which 
it  is  so  difficult  to  determine  what  to  say  and  what  to  leave  unsaid. 
The  theme  is  so  familiarly  known  that  at  first  it  appears  superfluous 
to  multiply  details,  and  yet  whoever  now  attempts  to  investigate 
the  period,  so  as  to  realise  events  and  institutions,  men  and  motives 
and  things,  will  find  himself  often  under  the  necessity  of  abridging 
what  others  have  considered  as  the  leading  features  of  the  history, 
and  at  the  same  time  of  investing,  with  apparently  disproportionate 
importance,  many  subjects  which  his  predecessors  have  neglected. 
Some  portions  of  Thierry's  book  are  certainly  executed  with 
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remarkable  ability.  Often  as  the  history  of  the  Conquest  has  been 
discussed  amongst  us,  our  most  celebrated  writers  had  failed  to 
discern  the  process  by  which  the  immediate  subjugation  of  England 
was  effected;  still  less  had  our  historians  sufficiently  adverted  to 
the  existence  of  the  antagonism  of  races,  united  under  one  govern- 
ment, professing  one  religion,  but  severed  by  sentiments  and 
interests.  May  it  not  even  be  asserted,  that,  from  Thierry,  we  have 
learnt  to  appreciate  the  importance  of  investigating  the  internal 
stratification  of  society?  We  had,  previously,  been  contented  to 
walk  upon  the  surface  of  history,  unconscious  of  the  successive 
formations  of  the  moral  world.  Great  acuteness  also  appears  in  his 
early  chapters  of  Anglo-Norman  history.  He  seizes  the  true 
import  of  the  battle  of  Hastings.  The  conflict  is  not  the  catastrophe 
upon  which  the  curtain  drops,  and  closes  the  Anglo-Saxon  tragedy, 
but  the  first  scene  in  a  new  act  of  the  continuous  drama.  Other 
writers  had  some  perception  that  the  Conquest  was  not  perfected 
by  the  death  of  Harold ;  still  they  did  not,  as  Thierry  has  done, 
trace  the  Conqueror's  progress,  step  by  step,  from  the  Channel  to 
the  furthest  verge  of  the  Northumbrian  realms.  Thierry  gives 
us  the  geographical  chronology  of  the  Norman  settlement.  He 
metes  and  measures  the  expansion  of  Norman  power — Anglo-Saxon 
England  diminishing  as  the  flood  of  conquest  rises  higher  and 
higher,  till  the  last  summit  disappears. 

Thus  far,  well — but  in  spite  of  these  conceptions  of  truth, 
Thierry's  history  is  not  true ;  truth  escapes  him.  He  places  himself 
in  a  position  by  which  the  Englishman  ought  to  be  gratified.  He 
speaks  as  if  he  wishes  to  identify  himself  with  the  Anglo-Saxon 
nation.  Of  the  conquered  race,  he  presents  himself,  not  merely, 
as  the  historian,  but  the  earnest  defender.  In  his  impassioned 
narrative,  he  represents  his  sympathies  as  being  entirely  with  the 
Anglo-Saxons.  Their  merits  are  exalted,  their  sufferings  deplored, 
the  loss  of  their  national  independence  lamented  with  anguish.  He 
puts  on  the  garb  of  a  Varangian,  weeping  his  exile  from  the  downs 
of  Kent,  amidst  the  porphyry  columns  and  gilded  mosaics  of  the 
Byzantine  palace.  In  this  assumed  character  of  an  Englishman, 
Thierry  wages  an  implacable  guerilla  against  the  Norman  enemy. 
Hence  the  merits,  the  charm,  the  defects  of  the  work.  Thierry 
acquires  poetical  unity  at  the  expense  of  the  historical  verity.  He 
aims  at  interesting  the  feelings,  rather  than  satisfying  the  critical 
inquirer.  Grievous  indeed  are  the  miseries  resulting  from  national 
subjugation ;  but  he  so  overcharges  the  oppressions  sustained  by 
the  English,  that  we  fail  to  discern  the  compensations  mercifully 
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provided  for  such  evils.  His  Anglo-Saxonism  constantly  tempts 
him  to  pass  an  unfair  judgment  upon  individual  characters- 
amongst  the  conquerors.  In  his  page  they  all  assume  the  same 
grim  aspect.  Bad  enough  were  many  of  the  invaders,  yet  we  cannot 
agree  with  him  in  denying  them  any  possibility  of  possessing 
humanity  or  sincerity.  This  exaggeration,  constantly  inclining  the 
balance,  destroys  that  due  equilibrium  between  fact  and  theory, 
upon  which  the  merits  of  historical  composition  depend.  Without 
theory,  you  may  have  an  accurate  historical  chronicle  of  facts,, 
which  nobody  can  recollect;  with  a  small  proportion  of  fact,  you 
may  have  a  clever  philosophical  romance,  containing  nothing 
worth  recollecting ;  but  you  must  have  both,  wisely  compounded, 
to  produce  philosophical  history.  If  there  be  such  a  thing  as 
"historical  science"  it  mainly  subsists  in  this  equilibrium. 

Neither  does  Thierry's  philosophical  romance  produce  con- 
viction; a  suspicion  always  arises  in  your  mind  that  he  espouses 
the  Anglo-Saxon  party  for  some  purpose  of  his  own — possibly  a 
good  purpose,  or  an  honourable  one,  but  not  what  it  professes  to  be. 
Powerfully  as  he  depicts  the  sufferings  of  the  conquered  races,, 
however  picturesque  his  delineations  of  their  struggles  and 
conflicts,  he  fails,  hard  as  he  tries,  to  excite  any  real  concern  on 
their  behalf.  And  why?  The  si  vis  me  flere  is  wholly  wanting. 
He  is  not  congenial  to  the  Anglo-Saxons;  he  pleads  their  cause,  but 
he  does  not  think  with  them.  An  advocate  for  the  Anglo-Saxons, 
he  is  not  an  Anglo-Saxon  advocate;  their  griefs  are  not  his  griefs. 
What  they  most  valued,  is  by  him  despised.  Somehow  or  other, 
you  do  not  mind  him.  He  produces  no  more  conviction  than  an 
American  orator,  patting  his  bloodhound,  whilst  he  laments  the 
extinction  of  his  "red  brethren."  He  is  essentially  a  Parisian 
savant  of  the  nineteenth  century,  and  places  the  entire  happiness 
of  nations  in  the  "civilization "  of  modern  society.  We  shall  abstain 
from  entering  into  any  comparison  between  the  different  conditions 
to  which  human  kind  is  subjected,  either  in  mercy  or  judgment; 
yet  thus  much  must  be  observed,  that  Thierry's  French  "civiliza- 
tion" is  not  compatible  with  any  heartfelt  support  of  nationality. 

All  the  elements  which  are  really  beneficial  in  nationality  are 
directly  at  variance  with  the  French  idea  of  civilization.  Can  we 
appeal  to  any  higher  authority  than  Guizot?  What  do  we  collect 
from  his  terse  and  philosophical  development  of  this  most  impor- 
tant subject,  beyond  the  proposition,  that  Paris,  whether  in  policy 
or  in  intellect,  in  physique  or  morale,  one  and  indivisible,  is  the  acme 
of  European  civilization?  It  is  through  France  only  that  the  world 
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is  to  become  civilized. — "Les  idees,  les  institutions  civilisantes,  si 
*'  je  puis  ainsi  parler,  qui  ont  pris  naissance  dans  d'autres  terri- 
'"  toires,  quand  elles  ont  voulu  se  transplanter,  devenir  fecondes, 
'"  et  generates,  agir  au  profit  commun  de  la  civilisation  europeenne, 
"  on  les  a  vues,  en  quelque  sorte,  obligees  de  subir  en  France  une 
""  nouvelle  preparation;  et  c'est  de  la  France,  comme  d'une  seconde 
"  patrie,  plus  feconde,  plus  riche,  qu'elles  se  sont  elancees  a  la 
"  conquete  de  1'Europe.  II  n'est  presque  aucune  grande  idee,  aucun 
41  grand  principe  de  civilisation,  qui,  pour  se  repandre  partout,  n'ait 
"passe  d'abord  par  la  France"  French  civilization  cannot  amal- 
gamate with  Dr.  Arnold's  great  distinguishing  elements  of  nation- 
ality— national  language,  national  institutions,  national  religion. 
All  these  are  abominated  by  French  civilization a.  French  civiliza- 
tion is  fiercely  hostile  against  national  language.  Had  French 
dominion  continued  a  quarter  of  a  century  longer  in  Italy,  the  "bel 
"  parlar  gentile"  of  Dante  would  have  been  completely  supplanted 
by  the  nasals  of  Voltaire.  French  civilization  totally  suppresses 
all  national  institutions.  Burgomaster  and  Podesta  must  disappear, 
and  give  way  to  a  Prefet  at  Amsterdam,  and  a  Prefet  at  Pistoia. 
The  German  is  to  be  governed  by  the  five  codes ;  the  waters  of  the 
Seine  are  to  flow  into  the  Elbe  and  the  Tiber.  Above  all,  French 
civilization  hates  religion;  a  grudging  acknowledgment  of  the 
statistical  fact  that  a  given  religion  is  professed  by  the  majority 
of  the  people  is  all  it  can  obtain.  National  faith  may  be  tolerated 
out  of  policy,  or  spared  out  of  contempt;  but  active  faith,  in  every 
shape,  is  discouraged  as  a  nuisance — a  stain,  to  be  obliterated, 
as  the  badge  of  intellectual  degradation  and  barbarity. 

Thierry  is  constantly  at  strife  with  himself.  Can  the  historian 
of  the  Conquest  be  otherwise  than  in  opposition  to  the  Member 
of  the  Parisian  Institute?  Does  not  the  philanthropist,  who 
sorrows  so  eloquently  for  the  solitary  Razzia  of  Northumbria, 
exult  in  the  monthly  repetition  of  the  Raid  in  Algeria?1  Can  he 
glory  in  the  achievements  of  the  Marechal,  exterminating  the 
swarthy  Kabyles,  and  really  lament  the  subjugation  of  the  fair- 

a  Our  questions  respecting  the  meaning  of  the  word  "civilization"  (see  vol.  x. 
of  this  series,  p.  99)  have  received  an  able  philological  answer  from  Mr.  G.  C.  Lewis 
(Classical  Journal,  No.  3,  Art.  30);  but  his  examination  of  the  moral  import  of 
the  term  is  slight  and  perfunctory,  and  the  main  points  which  we  had  attempted 
to  raise,  remain  open  to  discussion.  So  far,  indeed,  as  concerns  a  large,  perhaps  the 
largest  portion  of  the  human  race,  our  second  question  "What  are  the  benefits 
"  secured  to  the  people,  and  particularly  the  'masses,'  by  civilization?"  receives 
a  reply  from  Mr.  Monckton  Milnes  who  tells  us,  that  in  the  East,  European 
civilization  has  produced  nothing  but  unmixed  evil. 
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haired  Anglo-Saxon  by  the  Conqueror  ?  Are  the  tears  which  over- 
flow for  the  contemporaries  of  Gurth  and  Harold  compatible  with 
the  sympathizer's  cry  of  implacable  vengeance  against  the  Haga- 
renes  who  dare  to  defend  the  chastity  of  their  wives,  the  freedom 
of  their  children,  the  sanctity  of  their  homes,  the  graves  of  their 
ancestors?  Therefore  you  feel  that  M.  Thierry  does  not  wish  to 
make  any  practical  application  of  his  doctrines,  and  there  is  no 
reason  why  they  should  be  urged.  That  they  should  make  any 
impression  upon  his  public,  is  the  last  thing  he  wishes.  His  lessons 
of  humanity  and  justice  adorn  the  story.  If  the  book  were  a 
professed  work  of  fiction,  the  sentiments  might  impress  us  as  real. 
Because  it  is  a  professed  history,  we  reject  them  as  the  unreal 
fictions  of  a  declaimer;  they  never  were  intended  to  reach  the 
reader's  heart.  We  look  upon  the  history  with  suspicion  from 
beginning  to  end. 

Another  defect  in  Thierry  arises  from  the  constant  endeavour 
to  produce  effect  by  bold  and  startling  force  of  sentiment  and 
expression.  He  endeavours  to  bring  out  the  moral  sentiment  of  the 
middle  ages  with  bravura  energy.  Every  action  is  converted  into 
something  new  and  strange ;  and  the  fable,  for  thus  we  must  term 
the  narrative,  is  sustained  by  a  constant  feverish  excitement. 
Unquestionably,  M.  Thierry  has  been  signally  instructive  in 
enabling  his  contemporaries  to  disengage  themselves  from  the 
conventional  common-places  and  established  formulae  of  history. 
For,  with  not  many  exceptions,  history  has  been  written  upon  a 
plan  bearing  a  tolerably  close  analogy  to  the  systematic  classifica- 
tions of  the  French  drama,  in  which  every  father  of  a  certain  grade 
is  a  pere  noble,  with  a  jeune  ingenue  for  his  daughter.  In  such 
books  every  baron  is  chivalrous,  every  priest  crafty,  and  above  all, 
every  action  judged  according  to  the  standard  of  our  own  times. 
From  this  thraldom  Thierry  is  free.  But  although  he  has  avoided 
the  unreality  of  such  theoretical  abstractions  as  are  found  in  Vol- 
taire or  Montesquieu,  and  has  thoroughly  put  out  of  fashion  the 
modern  lacquer  and  varnish  of  Velly  and  Villaret,  yet,  dwelling  too 
fondly  upon  peculiar  characteristics  of  Anglo-Norman  individuality 
he  denaturalizes  them  by  partial  fidelity ;  and  the  more  so,  because 
he  gains  credit  for  accuracy  among  those  who  can  in  some  degree 
judge  of  this  partial  fidelity,  thus  acquiring  such  a  character  as  to 
lead  them  to  trust  him  for  the  rest. 

"What  could  have  induced  you"  said  a  friend  to  Wilkie,  when 
he  was  painting  his  well-known  picture  of  old  John  Knox  "dinging 
"  the  pulpit  to  blads,"  "to  deck  your  bishops  with  such  a  profusion 
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* '  of  sacred  finery  ?  Your  bishops  here  merely  sit  as  a  part  of  the  con- 
"  gregation,  submitting  to  the  infliction  of  the  preacher ;  but  bishops 
"  were  never  clad  in  copes  and  mitres,  except  when  officiating 
"  pontifically  in  the  choir,  or  at  the  altar;  and  such  metallic 
"  mitres  as  you  have  placed  upon  their  heads  never  existed  at  all, 
"  except  upon  the  panel  of  a  carriage."  "  Weel,  weel,  that  may  be 
"  vera  true,"  said  Wilkie,  "but  I  wanted  to  carry  out  the  effect 
"  into  that  corner";  and  by  the  temptation  of  carrying  out  the 
Anglo-Norman  effect,  Thierry  has  been  far  too  often  assailed. 

Lastly,  Thierry  is  constantly  swerved  out  of  his  right  course 
by  over-confidence  in  his  theory,  when  estimating  the  effects 
produced  by  the  permanent  influence  of  race.  Thierry  is  one  of 
those  who,  as  we  lately  observed,  in  our  article  upon  Sismondi 
(Quarterly  Review,  vol.  LXXII.  p.  337)aareprecursorsof  an  impending 
revolution  in  mediaeval  history.  He  has  broken  some  of  our  mental 
shackles,  and  helped  to  remove  impediments  in  the  way  of  historical 
free  thinking  and  free  inquiry.  But  we  also  had  Thierry  particularly 
in  view,  when  we  spoke  of  the  great  peril  attending  the  conscious- 
ness of  being  able  to  exert  the  mighty  power,  resulting  from  the 
possession  of  a  truth  hitherto  forgotten  or  concealed.  He  drives 
his  principle  over  much.  He  persuades  himself  that  it  is  an 
alcahest,  by  which  all  difficulties  are  to  be  solved.  He  falls  into 
the  delusion  arising  from  considering  his  theory  as  universal.  He 
discerns  it  equally  in  the  most  minute  or  doubtful  incidents,  and 
in  the  greatest  results.  Thierry's  system  reduces  the  dynamics  of 
history  to  the  two  mechanical  forces  of  oppression  and  resistance. 
He  concentrates  all  social  duties  in  the  virtue  of  opposition  to  civil 
and  ecclesiastical  authority. 

His  theory  of  races,  over- worked,  conceals  the  real  effect  and 
operation  of  the  Norman  Conquest.  The  influences  introduced  by 
the  sword,  upon  the  accession  of  the  Norman  dynasty,  are  com- 
paratively of  far  less  import  than  those  which  result  from  the  events 
which  received  their  impulse  from  the  Conquest.  The  Normans 
settled  here  at  an  era  when  the  preceding  state  of  society  in  the 
whole  Christian  commonwealth  was  about  to  sustain  a  mighty 
change,  and  the  subjugation  of  the  country  by  the  new  race  only 
accelerated  the  process  in  England. 

It  appears  to  be  the  natural  course  of  things,  that  William  the 
Conqueror  should  have  bestowed  his  paternal  institutions  upon 
the  vanquished;  but,  if  le  vrai  n'estpas  toujours  le  vraisemblable,  the 
apophthegm  must  often  be  controlled  by  another,  which  we  will 

a  See  vol.  x.  p.  82. 
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coin  for  the  nonce  (provided  nobody  has  done  so  before) — Le 
vraisemblable  n'est  pas  toujours  le  vrai.  However  probable  the 
supposition  that  William  the  Conqueror  introduced  Norman 
jurisprudence,  Norman  forms  of  government,  and  Norman  tenures 
into  this  country,  yet — we  borrowed  far  less  than  we  gave;  and 
we  are  compelled  to  believe  that  the  laws  imposed  by  the  Norman 
dynasty  upon  the  English  were  reflected  back  to  the  victors.  Eng- 
land was  the  more  powerful  and  the  more  opulent  territory. 
Institutions  which  arose  from  the  combination  of  the  English  law 
with  the  measures  needful  for  the  government  of  a  newly-subju- 
gated country,  imparted  new  vigour  to  the  sovereign  authority; 
the  duke  practised  in  Normandy  the  stern  and  orderly  jurisprudence 
of  the  English  king.  The  Grand  Coutumier  of  Normandy  professes 
to  be  Anglo-Saxon.  The  Normans  were  willing  to  believe  that  their 
"wise  usages"  were  grounded  upon  the  laws  of  the  Confessor. 
Even  Magna  Charta  was  claimed  by  them,  after  they  had  become 
the  immediate  subjects  of  the  Capetians,  as  the  foundation  of 
their  franchises,  and  their  safeguard  against  arbitrary  power. 

The  remarkable  fact  in  English  history  is  the  practical  union 
of  interests.  After  the  great  Charter  was  granted,  we  find  hostile 
ranks  and  orders,  yet  but  one  people  in  England.  Nobody  thought 
of  the  genealogy  of  Simon  de  Montfort1.  London  citizens  loved 
Simon  as  much  as  if  he  and  all  his  ancestors  had  been  born,  like 
Thomas  a  Becket,  in  the  ward  of  Cheap,  within  the  sound  of 
Bow-bell.  It  was  in  Norman  rhyme  that  the  lament  was  raised, 
when  Montfort  dies  in  defence  of  England's  freedom : 

"  Or  est  occis  la  fleur  de  pris,  que  tant  savoit  de  guerre, 
T*|         Le  Conte  Montfort,  sa  dure  mort,  moult  en  plorra  la  terre." 

The  continuity  of  English  national  life  never  was  broken  by  the 
Normans:  hence  the  vigorous  and  uninterrupted  progress  of 
national  power. 

William  and  his  army,  when  they  spread  themselves  over  this 
fertile  and  much-coveted  realm,  beheld  a  country  whose  aspect 
differed  strangely  from  the  prospects  which  hill  and  stream  and 
plain  offer  at  the  present  day.  What  did  England  possess  ?  riches — 
yet  not  such  as  ours.  Theirs  was  not  the  age  of  great  cities ;  none 
of  those  centres  of  civilization  and  corruption,  then  existed  in 
portentous  magnitude,  huge  agglomerations,  ramifying  into  the 
meads  and  pastures,  where  the  green  grass,  and  the  sweet  cowslip, 
and  the  bright  ox-eyed  daisy,  shrink  away  from  hard  pavement 
and  smoky  sky.  The  landscape  was  not  adorned  and  varied,  as 
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now,  by  the  villa,  the  workhouse,  the  manufactory,  the  gaol ;  nor 
were  there  existing  then  any  of  the  signs  and  wonders  produced 
by  modern  science  and  art,  the  viaducts,  the  railroads,  the  canals, 
at  once  the  causes  and  the  effects  of  our  activity  and  opulence.  But 
were  the  differences  confined  to  the  works  of  man?  Not  so.  They 
extended  to  the  features  and  the  characters,  affecting  the  whole 
climate  and  region  of  the  land.  It  was  no  natural  law,  no  cyclical 
revolution,  but  the  wrath  of  the  Almighty,  which  brought  the 
overwhelming  deluge  upon  the  whole  earth,  and  the  bow  placed 
in  the  cloud  is  the  token  that  the  waters  will  never  again  destroy 
all  flesh,  and  that,  until  the  final  consummation  of  this  lower 
world,  winter  and  summer,  seed  time  and  harvest,  will  continue 
their  appointed  course.  All  this  we  know  by  the  revealed  word  of 
Him  from  whose  continued  sustaining  power  these  blessings 
proceed.  Nevertheless  we  have  remarkable  evidence  that,  within 
such  limits  as  are  consistent  with  the  fulfilment  of  the  covenant 
made  by  the  Creator,  the  face  of  the  globe,  in  so  far  as  it  depends 
upon  the  distribution  of  moist  and  dry,  heat  and  cold,  nay,  even 
hill  and  dale,  and  land  and  sea,  has  sustained  extensive,  and,  in 
many  cases,  inexplicable  change — inexplicable,  except  upon  the 
assumption  that  the  laws  imposed  by  the  will  of  the  Almighty 
upon  His  works,  so  delusively  called  the  "laws  of  nature,"  acted 
with  far  more  rapidity,  intensity  and  vigour,  in  the  first  creative 
and  nascent  stages  of  organic  life  and  of  inorganic  existence,  than 
in  the  present  advanced  era  of  the  world.  And  this  is  agreeable 
to  the  analogies  which  all  nature  still  affords. 

"A  great  work,"  says  Dr.  Arnold,  "might  be  written  on  the 
"  connection  between  the  revolutions  of  nature  and  those  of 
"  mankind:  how  they  act  upon  the  other;  how  man  is  affected  by 
"  climate,  and  how  climate  is  again  altered  by  the  labours  of  man; 
"  how  diseases  are  generated;  how  different  states  of  society  are 
"  exposed  to  different  disorders  and  require  different  sorts  of  diet; 
"  how,  as  all  earthly  things  are  exhaustible,  the  increased  command 
"  over  external  nature  given  by  increased  knowledge,  seems  to  have 
"  a  tendency  to  shorten  the  period  of  the  existing  creation,  by 
"  calling  at  once  into  action  those  resources  of  the  earth  which 
"  else  might  have  supplied  the  wants  of  centuries  to  come:  how,  in 
"  short,  nature,  no  less  than  human  society,  contains  tokens  that 
"  it  had  a  beginning,  and  will  as  surely  have  its  end.  But,  un- 
"  fortunately,  the  physical  history  of  ancient  times  is  even  more 
"  imperfect  than  the  political  history;  and  in  the  place  of  those 
"  exact  and  uninterrupted  records  of  natural  phenomena  from 


442  The  Conquest  and  the  Conqueror 

"  which  alone  any  safe  conclusions  can  be  drawn,  we  have  only  a 
"  few  scattered  notices;  nor  can  we  be  sure  that  even  these  have 
1 '  recorded  what  was  most  worthy  of  our  knowledge." 

Arnold,  in  this  noble  passage,  which,  beautiful  as  it  is,  evidently 
contains  only  a  partial  and  reverential  development  of  his  secret 
thoughts,  has  forcibly  indicated  the  interest  as  well  as  the  diffi- 
culties attending  the  inquiry.  Consider  how  many  elements  must 
combine  in  harmony  for  the  preservation  of  such  branches  of 
knowledge.  So  far  as  human  observation  and  human  power  are 
permitted  to  extend,  the  record  or  transmission  of  the  past  requires 
a  fourfold  contingency.  The  opportunity  afforded  to  an  observer 
— an  observer  able  to  describe  the  facts — willing  to  describe  them 
— and  whose  writings  shall  escape  the  chances  of  destruction,  and 
thus  descend  to  posterity.  No  preparation,  no  forethought,  no 
foresight,  no  contrivance,  can  provide  these  requisites  or  bring 
them  together.  How  rarely  do  they  coincide  or  co-exist ! 

Quenched,  perhaps,  before  the  soil  of  Italy  had  been  trod  by 
the  sons  of  Japheth,  the  fires  of  Vesuvius  again  burst  forth,  and  a 
Pliny  is  present  to  bear  testimony  to  the  wondrous  renewal  of  the 
dormant  energy.  Gifted  with  fine  talent,  correct  in  taste,  accurate 
and  yet  picturesque,  possessing  the  faculty  of  seizing  the  details 
needed  for  truth,  and  of  grouping  them  without  confusion,  he 
narrates  the  facts,  in  the  epistle  which  subsists  amidst  the  general 
wreck  of  ancient  literature.  It  seems  as  if  the  writer  laboured  to 
improve  the  opportunity  for  the  purpose  of  satisfying  our  curiosity ; 
but  when  Pliny  has  all  but  completed  the  task,  the  style  stops  on 
the  tablet.  He  can  go  no  further.  He  tells  every  particular  which 
can  interest  us  except  one,  and  that  the  most  important.  There  is 
one  incident  which  he  has  not  the  will  to  describe.  He  contemplates 
the  awful  spectacle,  and  denies  us  even  the  slightest  allusion  to 
its  most  significant,  most  terrific  catastrophe.  Concerning  the 
destruction  of  Herculaneum  and  Pompeii,  Pliny  says  nothing; 
an  omission  so  singular  that,  as  Mr.  Lyell  truly  says,  it  baffles  all 
explanation.  Nor  is  the  void  of  Pliny's  information1  otherwise  than 
most  scantily  supplied  by  the  sources  which  might  have  been 
expected  to  afford  us  aid.  Amongst  the  whole  body  of  Greek  and 
Roman  writers,  three  only  notice  the  entombment  of  these 
polluted  communities.  Our  knowledge  of  a  visitation,  such  as  no 
human  being  had  beheld  since  the  destruction  of  the  cities  of  the 
plain,  is  derived  merely  from  the  casual  allusion  of  the  epigram- 
matist,— the  confused  hint  of  Tacitus,  "Haustae  aut  obrutse  urbes 
"  fecundissima  Campanise  ora" — and  the  tradition  reported  by 
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Dion  Cassius.  Had  Herculaneum  and  Pompeii  never  been  dis- 
covered, the  accounts  transmitted  to  us  of  their  tragical  end, 
would,  therefore,  have  been  discredited  by  the  majority  of  critical 
inquirers,  so  vague  and  general  are  the  narratives,  or  so  long 
subsequent  to  the  event.  Mr.  Lyell  thereupon  wisely  observes, 
"this  case  may  often  serve  as  a  caution  to  the  geologist,  who  has 
"  frequent  occasion  to  weigh  in  like  manner  negative  evidence 
"  derived  from  the  silence  of  eminent  writers,  against  the  obscure 
"  but  positive  testimony  of  popular  tradition." 

Perhaps  even  more  remarkable  than  the  record  of  the  first 
outbreak,  within  the  historical  period,  of  volcanic  activity  in  the 
Italian  peninsula,  are  the  circumstances  attending  the  memorials 
of  the  last  known  occurrence  of  such  phenomena  in  central  France. 
During  three  years  (458-460)  Auvergne  and  Dauphine  were 
convulsed  by  violent  and  continued  volcanic  eruptions — streams 
of  lava,  bursting  forth  from  the  summits  of  the  mountains,  broke 
down  the  cones  which  ejected  continuous  ignited  showers,  attended 
by  earthquakes  shaking,  as  it  were,  the  foundations  of  the  earth. 
Thunders  rolled  through  the  subterraneous  caverns ;  so  awful  were 
the  concussions,  the  sounds,  the  fires,  that  the  beasts  of  the  forest, 
driven  from  their  haunts,  sought  refuge  in  the  abodes  of  mankind. 
Strange  as  it  may  seem,  these  phenomena  are  commemorated  by 
the  usages  of  the  Church,  and  inscribed  in  the  pages  of  our  Liturgy. 

An  impending  invasion  of  the  Goths  added  to  the  terror  of  the 
threatenings  of  nature.  Instructed  and  profiting  by  the  example 
of  the  Ninevites,  Mamertus,  Bishop  of  Vienne,  assembled  his  people 
in  prayer  and  humiliation.  To  avert  the  evil,  he  instituted  the 
solemn  Litanies  or  Rogations  on  the  three  days  immediately  pre- 
ceding the  feast  of  the  Ascension,  and  which  three  days  acquired 
distinctively  the  appellation  of  Rogation  days,  because  they  were 
the  only  days  of  the  year  then  annually  set  apart  for  the  purpose 
of  such  solemn  supplications.  These  forms  of  prayer,  rendered  more 
impressive  by  the  awful  character  of  the  calamities  and  portents 
which  had  suggested  them,  corresponding  so  nearly  with  the  signs 
and  judgments  of  Scripture,  were  speedily  adopted  throughout 
Gaul  and  England.  Here,  they  were  continued  by  usage  and  tradi- 
tion, until  finally  established  as  a  portion  of  the  national  ritual, 
in  the  council  held  at  Clovesho  (A.D.  749)  which  appointed  that 
these  three  days  should  be  kept  holy,  after  the  manner  of  former 
times ;  and  it  is  hardly  needful  to  observe  that  the  Rogation  days 
retain  their  station  in  the  rubric  of  the  Church  of  England  at  the 
present  day. 
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A  remarkable  epistle  of  Sidonius  Apollinaris,  Bishop  of  Cler- 
mont  (consecrated  A.D.  471),  who  resided  on  the  borders  of  the  Lake 
Aidat,  which  owed  its  existence  to  the  damming  up  of  a  river  by 
a  lava  current,  addressed  to  Mamertus  himself,  within  fourteen, 
or  at  most  sixteen,  years  after  the  event  (Mamertus  died  A.D.  474), 
preserves  a  full  notice  of  the  earthquakes  and  the  volcanic  erup- 
tions, the  crumbling  of  the  cones,  and  the  heaping  of  the  showers 
of  ashes  and  scoria  cast  forth  amidst  their  fires.  Alcimus  Avitus, 
the  successor  of  Mamertus,  carries  on  the  chain  of  testimony.  This 
prelate,  who  was  promoted  to  the  see  of  Vienne  about  thirty  years 
after  the  eruptions  (A.D.  490)  composed  an  ample  series  of  Roga- 
tion Homilies;  and,  in  addressing  his  people,  he  recalls  to  their 
memory  the  events  which  a  great  portion  of  them  must  have 
witnessed,  and  exhorts  them  to  gratitude  for  the  deliverance  they 
had  received.  These  homilies  appear  to  have  been  numerous,  but, 
with  the  exception  of  some  fragments,  all  have  been  lost  except 
two ;  and  amongst  the  strange  examples  of  the  oblivion  attending 
written  evidence,  not  merely  when  lurking  in  archives  or  concealed 
in  manuscripts,  but  when  amply  diffused  by  means  of  the  printing- 
press,  we  may  remark  that  this  is  perhaps  the  first  time  that  Avitus 
has  been  quoted  as  elucidating  either  Sidonius,  or  Gregory  of 
Tours,  the  latter  of  whom  also  notices  the  events,  though  with  more 
brevity. 

An  eminent  geologist,  forgetting  Mr.  LyelTs  sensible  prohibition 
against  entertaining  arguments  deduced  from  the  silence  of  his- 
torical authorities,  and  zealously  anxious  to  assert  the  wholesome 
doctrine  of  the  indefinite  antiquity  of  the  Auvergne  volcanoes, 
apparently  contradicted  by  the  freshness  of  their  aspect,  exhorts 
us  to  reject  the  evidence  of  our  senses,  in  order  to  support  a 
theory  sustained  only  by  negative  proof.  He  desires  us  to  remark 
that  Julius  Caesar,  when  encamped  in  their  vicinity  could  scarcely 
have  failed  to  notice  them.  Yet,  has  not  the  writer's  enthusiasm 
caused  him  to  forget  that  the  Mont  d'Or  may  have  been,  like 
Vesuvius,  in  a  state  of  temporary  quiescence ;  and,  in  the  case  of 
a  military  commander,  whose  main  object  was  the  narrative  of  his 
operations,  should  not  the  inquirer  peculiarly  avail  himself  of 
Mr.  LyelFs  caution  against  drawing  inferences  from  silence  ?  Again, 
the  geologist  appeals  to  the  absence  of  any  mention  of  these  vol- 
canoes in  the  great  work  of  the  Roman  naturalist;  yet  here  again 
is  not  the  deduction  overstrained?  In  one  short  chapter  of  fifteen 
lines,  the  elder  Pliny  enumerates  the  cities  of  Aquitaine,  and  does 
nothing  more.  Had  he  possessed  a  full  record  of  the  eruptions 
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would  his  omission  of  facts  known  to  him  only  by  report,  have  been 
more  remarkable  than  the  neglect  of  the  younger  Pliny  to  notice 
the  fiery  burial  of  the  cities  which  took  place  in  his  immediate 
presence  ?  And  if  the  last  Gaulish  eruptions,  occurring  during  the 
most  calamitous  and  distracted  era  of  the  declining  empire,  when 
in  Gaul,  we  have  literally  no  historians  or  chroniclers  at  all,  had 
been  utterly  uncommemorated  in  the  written  page,  we  could  not 
have  been  surprised  at  the  absence  of  the  information  required. 

Yet  the  testimony  has  been  given  to  us.  In  this  dark  and 
obscure  era  two  witnesses  rise  from  the  tomb,  not  men  of  obscure 
station  or  humble  authority,  but  individuals  of  the  highest  rank, 
concerning  whose  character  and  respectability,  if  such  a  term  can 
be  employed,  we  are  as  fully  convinced  as  if  they  were  living  at 
the  present  day.  Sidonius,  the  poet,  the  prefect,  the  patrician,  the 
senator,  the  bishop ;  Alcimus  Avitus,  equally  high  in  the  church, 
nephew  of  an  emperor,  counsellor  and  friend  of  Clovis  the  founder 
of  the  Frankish  monarchy.  These,  not  recording  the  events  in  the 
studied  chronicle,  or  in  the  technical  description  of  the  naturalist, 
or  the  exaggeration  of  the  poet,  but  in  the  language  of  friendship 
and  devotion.  Briefly  and  emphatically  they  advert  to  transient 
calamities  as  the  reason  for  lasting  gratitude  and  repentance ; 
speaking  not  to  strangers  who  would  need  any  elaborate  explana- 
tions of  localities,  nor  preserving  details  to  satisfy  the  curiosity 
of  posterity ;  but  seeking  the  comfort  and  edification  of  the  friends 
and  contemporaries  whom  they  addressed,  men  who  had  seen 
the  incandescent  streams  and  showers,  heard  the  subterranean 
thunder,  felt  the  earth  shake  beneath  their  feet,  knelt  before  the 
same  altar,  uttered  the  same  prayers — the  people  to  whom  every 
word  and  every  expression  of  the  preacher  brought  up  in  their 
minds  the  whole  spectacle  of  the  desolation  which  had  mercifully 
passed  awaya. 

a  The  observations  in  our  text  respecting  the  claim  to  "indefinite  antiquity'* 
possessed  by  the  Auvergne  volcanoes,  as  evidenced  by  the  silence  of  Caesar  and 
Pliny,  are  those  of  Dr.  Daubeny  (Daubeny  on  Volcanoes,  p.  14,  quoted  by  Mr. 
Lyell,  Elements  of  Geology,  n.  305)  but  Dr.  Daubeny  mistakingly  ascribes  the 
same  silence  to  Sidonius  Apollinaris ;  whilst,  singularly  enough,  the  very  witness 
upon  whose  omissions  the  geologist  lays  most  stress,  is  the  one  who  is  the  most 
explicit.  We  add  as  large  extracts  from  the  epistle  of  Sidonius,  and  the  homily  of 
Avitus,  as  we  can  find  room  for.  But  those  who  are  interested  in  the  subject, 
will  do  well  to  consult  the  originals.  In  considering  the  words  of  these  speakers, 
rather  than  writers,  it  must  be  recollected  that  though  their  notices  of  the  pheno- 
mena are  merely  incidental,  and  not  purposely  descriptive  or  historical,  yet  that 
they  are  far  more  ample,  intelligible,  precise  and  correct,  than  Tacitus,  who  omits 
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With  respect  to  Britain,  our  information,  though  less  striking, 
is  not  less  important.  We  are  warranted  in  asserting,  from  various 
incidental  notices,  too  minute  to  be  suspected  of  inaccuracy,  too 

all  notice  of  Vesuvius  or  the  eruption,  in  his  account  of  the  destruction  of  the 
Campanian  cities. 

"  Sidonius  domino  Papae  Mamerto  salutem : — 

"Kumor  est  Gothos  in  Komanum  solum  castra  movisse.  Huic  semper  irruptioni 
"  nos  miseri  Arvenii  janua  sumus.  Namque  odiis  inimicorum  hinc  peculiaria  fomenta 
"  subministramus,  quia  quod  necdum  terminos  suos  ab  oceano  in  Ehodanum  Ligeris 
' '  alveo  limitaverunt,  solam  sub  ope  Christi  moram  de  nostra  tantum  obice  patiuntur. 
"  Circumjeetarum  vero  spatia  tractumque  regionum  jam  pridem  regni  minacis  im- 
"portuna  devoravit  impressio.  Sed  animositati  nostrae  tarn  temerariae,  tamque 
"  periculosae,  non  nos  aut  ambustam  murorum  faciem,  aut  putrem  sudium  cratem, 
"aut  propugnacula  vigilum  trita  pectoribus  confidimus  opitulatura:  solo  tamen  in- 
' '  vectarum  te  auctore  rogationum  palpamur  auxilio :  quibus  inchoandis  instituendisque 
"  populus  Arvernus,  et  si  non  effectu  pari,  affectu  certe  non  impari  coepit  initiari,  et  ob 
"  hoc  circumfusis  necdum  dat  terga  terroribus.  Non  enim  latet  nostram  sciscitationem, 
"  primis  temporibus  harumce  supplicationum  institutarum,  civitas  tibi  caelitus  credita 
"per  cujusmodi  prodigiorum  terriculamenta  vacuabatur.  Nam  modo  scenae  moenium 
"publicorum  crebris  terrae  motibus  concutiebantur ;  nunc  ignes  saepe  flammati  caducas 
"  culminum  cristas  superjecto  favillarum  monte  tumulabant;  nunc  stupenda  foro  cubilia 
"collocabat  audacium  pavenda  mansuetudo  cervorum :  cum  tu  inter  ista  discessu 
"  primorum  populariumque  statu  urbis  exinanito,  ad  nova  celer  veterum  Ninivitarum 
"exempla  decurristi,  ne  divinae  admonition!  tua  quoque  desperatio  convitiaretur. " 
Sid.  Apollinaris,  Ep.  vn.  i.  Ed.  Sirmond.  i.  586. 

The  title  of  pope  is  given  to  Mamertus  by  the  early  writers,  and  perhaps  the 
style  of  pope  was  assumed  by  or  given  to  the  see  of  Vienne,  so  venerable  for  its 
antiquity.  We  must  now  take  Avitus: — 

"Currit  quidem  tramite  vitali,  non  per  Gallias  tantummodo,  sed  pene  per  orbem 
"totum  Kogationalis  observantiae  flumen  irriguum,  et  infectam  vitiis  terrain  uberi 
"  fluxuannuae  satisfactionis  expurgat.  Peculiarior  tamen  nobis  in  hac  ipsa  institutione 
"  servitii  et  gaudii  causa  est,  quia  quod  hinc  modo  ad  cunctorum  utilitatem  defluit,  ex 
"nostro  primitus  fonte  manavit:  et  forte  nunc  pertineat  ad  cujuscumque  privilegii 
"  ornatum  sumptae  primitus  institutionis  exordium. 

"Ceterum  cum  ad  hujusmodi  humilitatem  ineffabilis  necessitas  rigida  Viennensium 
"corda  perdomuit,  sentiens  Ecclesia  nostra  causam  aegritudinis  suae,  non  sibi  quasi 
"  maxime  prae  omnibus,  sed  quasi  soli  ex  omnibus,  existimans  opus  ante  esse  institu- 
"  enda  observatione  praesenti,  sollicitius  captavit  remedium,  quam  primatum. 

"Et  quidem  terrorum  temporis  illius  causas  multos  nostrum  recolere  scio.  Siquidem 
"incendia  crebra,  terrae  motus  assidui,  nocturni  sonitus,  cuidam  totius  orbis  funeri 
"  prodigiosum  quoddam  bustuale  minitabantur.  Nam  populosis  hominum  concursibus 
"  domestica  silvestrium  ferarum  species  observabatur,  Deus  viderit  an  ludificans  oculis, 
"an  adducta  portentis.  Quicquid  tamen  ex  iis  duobus  foret,  perinde  monstruosum 
"  intelligebatur,  seu  sic  veraciter  immania  bestiarum  corda  mansuefieri,  seu  tarn 
"  horribiliter  conspectibus  territorum  falsae  visionis  phantasmata  posse  confingi.  Inter 
' '  haec  diversa  vulgi  sententia,  dispariumque  ordinum  variae  opiniones.  Alii  quod 
"  sentiebant  dissimulando,  quae  fletui  nolebant  dare,  casui  dabant;  alii  spiritu  salubri- 
' '  ore,  abominabilia  nova  quoque  congruis  malorum  proprietatis  significationibus  in- 
"  terpretabantur.  Quis  enim  in  crebris  ignibus  imbres  Sodomiticos  non  timer  et?  Quis 
"  trementibus  elementis,  aut  decidua  culminum,  aut  disrupta  terrarum  imminere  non 
11  crederet?  Quis  videns,  certe  videre  se  putans,  pavidos  naturaliter  cervos  per  angusta 
"  portarum  usque  ad  fori  lata  penetrantes,  non  imminentem  solitudinis  sententiam 
"  formidaret?  "  Alcimi  Aviti  Homilia  de  Eogationibus.  Ed.  Sirmond.  n.  90. 
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simple  to  be  the  result  of  exaggeration,  that,  even  as  late  as  the 
twelfth  century,  the  general  temperature  of  the  midland  and 
southern  parts  of  the  island  was  not  very  unlike  that  of  Canada  at 
the  present  day.  Enter  the  vineyards  flourishing  at  Glastonbury, 
whose  fruit  produces  a  sweet  and  grateful  wine ;  ascend  the  moun- 
tains of  Craig-Eyriri,  covered  with  unmelting  snows,  which  then 
might  have  been  called  perpetual,  from  whence  they  derive  their 
English  or  Saxon  name,  and  you  thus  may  mark  the  extremes  of 
temperature  prevailing  within  a  comparatively  narrow  zone. 

Probably  one  third  of  the  face  of  the  island  was  covered  with 
wood;  another  third,  uncultivated  heath  and  moor.  Marshlands 
were  very  extensive.  Towards  the  German  Ocean,  East  Anglia  was 
almost  separated  from  the  Mercian  shires  by  the  fen  country, 
extending  more  than  a  hundred  miles  in  length,  a  waste  of  waters 
interspersed  with  sedgy  shelves  and  islands,  spreading  its  bleakness 
far  around.  On  the  same  coast,  the  driftings  of  sand  and  accumu- 
lations of  earth  have  since  converted  many  an  estuary  into  fertile 
fields,  and  filled  up  many  a  channel,  by  which  the  broads,  as  they  are 
aptly  called,  communicated  with  the  salt  sea  waves.  The  iron  rings 
have  shown  how  the  vessels  were  moored  against  the  walls  of  the 
Roman  Caister  near  Norwich;  whilst,  much  further  inland,  the 
flint  arrow-heads  lying  beneath  the  strata  imbedding  organic 
remains,  may  perplex,  or  perhaps  confute,  all  calculations  as  to 
the  age  of  the  deposit  in  which  they  are  contained. 

In  other  places  within  the  limits  of  the  Northfolk  and  the 
Southfolk,  the  recession  of  the  waters — which  seems  to  have  taken 
place  much  about  the  time  that  the  ocean,  bursting  over  the 
Belgian  lowlands,  formed  the  Zuyder  Zee — though  less  extensive, 
is  very  remarkable.  In  the  quiet  village  of  Reedham,  on  the 
banks  of  the  sluggish  Yare,  we  could  hardly  recognize  the  coast 
where,  in  the  tenth  century,  Bruern  Brocard,  the  Scandinavian, 
was  cast  ashore  by  the  tempest.  Did  we  not  possess  the  united 
testimony  of  charters  and  parliamentary  proceedings,  and  of 
historians,  we  might  doubt  that,  in  the  reign  of  Richard  II., 
Lake  Lothing  was  the  Kirkley  Road — the  haven  in  which  the 
navies  of  England  assembled  in  days  of  yore;  and  the  ineffectual 
attempt  which  has  been  made  to  re-open  the  navigation  from  the 
Lowestoffe  mouth  to  the  capital  of  the  county,  is  a  remarkable 
proof  of  the  continued  existence  of  the  agency  which  occasioned 
the  change.  More  or  less,  the  same  oscillations  of  land  and  water 
have  characterized  the  whole  of  this  eastern  side  of  the  island. 
Thanet,  which,  when  occupied  by  Hengist  and  Horsa,  was  sepa- 
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rated  from  the  mainland  of  Kent  by  a  wide  channel,  is  now  entirely 
joined  to  the  continent;  but  Ravenspur,  the  landing-place  of 
Henry  IV. ,  is  submerged  in  the  waves. 

Considering  the  globe  as  a  whole,  it  cannot  be  doubted  but  that 
the  great,  though  limited,  powers  which  man  possesses,  do  produce 
correspondent  effects,  both  in  organic  and  inorganic  nature.  Many 
plants  indigenous  to  Britain  have  disappeared:  some  within  the 
last  quarter  of  a  century.  You  find  them  in  Gerard's  Herbal,  but 
not  in  the  fields.  Amongst  animals1,  there  has  been  a  more  evident 
and  more  remarkable  process  of  destruction.  Like  the  dodos  in 
the  Mauritius,  whole  races  have  become  extinct  within  a  recent 
historical  period.  The  beaver  built  his  house  on  the  banks  of  the 
stream  beneath  that  summit  where  the  eagle  reared  her  young; 
and  the  British  names  of  stream  and  of  rock  still  remain,  the  wit- 
nesses of  the  former  existence  of  the  inhabitants  which  have  passed 
away ;  whilst  the  egret  and  the  crane,  the  bittern  and  the  bustard 
have  been  lost  within  living  memory.  The  bear  and  the  wild  boar 
ranged  the  forests  at  the  era  of  the  Conquest,  the  latter  in  the 
immediate  vicinity  of  London.  The  wolf  continued  to  infest  the 
fold  long  after  the  supposed  extirpation  of  the  foe  by  the  tribute 
which  the  Basileus  of  Britain  imposed  upon  his  British  vassals; 
but  in  the  loose  nomenclature  of  popular  speech,  it  is  very  probable 
that  thehysena  of  Yorkshire  may  also  have  been  included  among  the 
animals  to  which  the  name  of  "wolf"  was  assigned,  thus  bringing 
the  ossuary  of  the  Kirkdale  cave  within  the  period  even  of  the  last 
population  of  the  wolds. 

In  connexion  with  this  subject,  it  is  not  unimportant  to  remark 
that  other  notices  may  be  found  of  the  existence,  within  our 
historical  period,  in  Britain  in  particular,  and  in  Europe  in  general^ 
of  other  species  either  banished  from  our  regions,  or  wholly  lost, 
as  far  as  we  can  ascertain,  to  animated  nature.  The  elk  reared  his 
tall  antlers  in  Ireland,  and  probably  in  Scotland,  until  after  the 
invasion  of  the  island  by  our  Anglo-Normans.  In  the  thick  and 
damp  forests  of  Gaul,  the  urus  or  buffalo  ranged.  We  learn  this 
fact  by  the  relation  of  the  cruel  revenge  with  which  Gunthrum 
punished  the  wretch,  suspected  as  the  slaughterer  of  the  royal 
beast  of  chase.  This  was  not  far  distant  from  the  period,  when, 
according  to  the  testimony  of  Alcimus  Avitus  and  Sidonius  Apol- 
linaris,  the  volcanoes  of  Central  France  were  yet  in  activity.  The 
sarris,  a  fierce,  gigantic,  and  now  wholly  extinct  species  of  chamois, 
was  commonly  found  in  the  forests  of  the  Pyrenees  as  late  as  the 
fifteenth  century,  being  minutely  described  by  Gaston  de  Foix. 
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And,  since  the  tiger  is  even  now  in  full  vigour  amidst  the  forests 
of  Siberia,  we  may  consider  this  fact  as  affording  support  to  the 
narrative  of  the  lion-hunts  in  the  Niebelungen  laya. 

More  perplexing  are  the  numerous  legends  of  huge  dragons, 
inhabiting  rivers  and  lakes.  Fabulous  as  they  may  appear  in  some 
instances,  and  strange  in  all,  they  yet  raise  a  suspicion  that  there 
might  exist  some  few  surviving  gigantic  reptiles  of  the  Saurian1 
class,  such  as  those  whose  bones  are  now  found  imbedded  in  the 
strata,  individuals,  the  last,  in  each  locality,  of  their  species,  like 
the  boa  by  which  the  army  of  Regulus  was  assailed.  Unquestion- 
ably, such  relations  were  deeply  tinged  with  credulity.  The  human 
mind  was  open  to  every  kind  of  evidence,  without  examining  the 
different  degrees  of  confidence  which  each  ought  to  receive. 
Making,  however,  every  degree  of  allowance  for  the  absence  of 
correct  observation,  as  well  as  for  involuntary  inaccuracies,  and 
the  tendency  to  seek  pleasure  by  the  marvellous,  yet  there  will 
always  remain  a  residuum,  which,  if  we  honestly  endeavour  to 
ascertain  the  truth,  cannot  be  rejected  consistently  with  right 
reason.  Scepticism  is  as  great  a  foe  to  profitable  knowledge  as 
credulity;  if  investigation  is  troublesome  or  disagreeable,  or  goes 
against  our  received  opinions,  we  then  are  very  apt  to  take 
refuge  in  a  flat  denial,  and  thus  to  discharge  ourselves  from  the 
responsibility  of  inquiry,  and  the  still  greater  trouble  of  having 
our  preconceived  opinions  disturbed. 

To  no  portion  of  the  "marvellous  legends"  related  by  our 
ancient  chroniclers  are  such  observations  more  applicable  than  to 
those  relating  to  the  aspect  of  the  heavens.  It  is  scarcely  sixty 
years  since,  when  tales  of  stones  falling  from  the  clouds  were 
ranked  with  the  ghost  story;  and  the  tourist  (we  quote  from  memory, 
but  believe  it  was  Arthur  Young)  who,  in  the  church  of  Ensisheim, 
beheld  the  metallic  mass  recorded  to  have  dropped  from  the  sphere 
above,  anticipated  with  delight,  as  he  described  it  in  his  note-book, 
the  universal  applause  which  would  be  excited  by  deriding  the 
dreams  of  monkish  superstition.  "A  stone  has  fallen  from  the 
"  clouds  at  Luce,  in  Maine,"  is  the  intelligence  received  (1768)  by 
the  Academy  of  Sciences  at  Paris.  Can  anyone  believe  such  a  fable  ? 
No,  say  the  Academicians,  it  must  not  be  believed.  So  they  dis- 
patch a  committee — M.  Lavoisier,  M.  Fougeroux,  and  M.  Cadet — 

»  In  this  celebrated  chase,  Sigfried  encounters  the  following  animals; — the 
halpfwul,  or  hah*- wolf,  perhaps  a  specimen  of  hysena;  the  leu,  or  lion;  the  wisent, 
the  urus,  or  buffalo ;  the  elch,  or  elk ;  and  the  schelch,  or  chamois.  Niebelungenlied, 
3755-3762. 
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to  dispel  the  delusion.  The  three  savants  proceed  to  the  spot. 
There  is  the  stone.  What  is  the  testimony  of  the  witnesses?  A 
loud  noise  has  been  heard  in  the  air ;  they  look  up,  and  behold  an 
opaque  body  descending  in  a  curve,  which  falls  on  the  soft  turf, 
the  lisiere,  dividing  the  field  in  which  they  are  at  work  reaping  the 
harvest,  from  the  road.  They  hasten  to  the  spot,  and  find  the 
stone  half  buried  in  the  earth,  but  so  hot  that  it  could  not  be 
touched.  Away  they  flee,  but  returning,  when  their  panic  was 
diminished,  they  find  the  mass  where  they  had  left  it,  and  cool. 
Now,  what  was  the  verdict  of  the  three  savants,  M.  Lavoisier, 
M.  Fougeroux,  and  M.  Cadet?  Why,  simply,  that  inasmuch  as 
facts  oppose  theory,  therefore  theory  must  prevail  over  facts; 
and  the  Academy  decrees  that  this  stone,  having  been  merely 
uncovered  by  the  electric  flash,  had  been  pre-existent  in  the  ground. 
Matters  thus  continued  in  the  creed  of  science.  No  one  was  called 
to  assent  to  the  existence  of  an  aerolithe  until  the  13th  December > 
1795,  when  the  one  meteoric  stone  which  fell  in  Yorkshire,  within 
"three  fields'  distance"  of  Major  Topham's  mansion,  at  once 
compelled  belief.  Now,  the  aerolithe  excites  no  more  surprise  than 
the  hail-storm;  and  the  meteoric  iron  deposited  in  the  museum 
demands  nothing  beyond  the  passing  glance. 

The  period  beginning  with  the  partition a  of  the  Western 
Empire  amongst  the  Barbaric  kingdoms  and  powers,  and  ending 
about  the  twelfth  century,  exhibited  peculiar  meteoric  and  atmo- 
spheric activity.  The  glaring  parhelion,  the  pallid  sun  doubly 
reflected  in  the  snow-fraught  cloud,  now  a  phenomenon  of  rare 
occurrence,  so  that  perhaps  few  persons  here  living  have  seen  it, 
was  repeatedly  beheld  in  portentous  aspect.  Flaming  lances  and 
fiery  squadrons — the  flickering  streams  of  the  aurora,  which,  so 
long  intermitted,  appeared  as  a  novelty  to  Newton  and  to  Halley — 
beamed  across  the  welkin,  blazing  in  blood-red  gleams.  Astral 
showers  covered  the  heavens,  as  if  the  stars  were  driven  like  chaff 
before  a  furious  wind ;  being  evidently  the  same  stream  of  wander- 
ing fires,  now  again  intersecting  our  sphere,  and  watched  or  sought 
from  the  observatory;  but  then  indicating,  as  it  was  deemed,  the 
changes  and  the  going  forth  of  nations — the  immediate  harbingers 
of  the  Crusades.  But  no  appearance  excited  so  much  awe  in 
England  as  the  Great  Comet  of  1066,  such  as  never  had  been  seen 
before.  Pilgrim  and  merchant,  monk  and  layman,  had  brought  the 

a  We  use  this  term,  because  the  Roman  Empire  in  the  West  did  not  fall  by  the 
extinction  of  the  imperial  authority  in  the  person  of  Augustulus — it  was  placed 
in  commission  under  the  Barbarians  until  Charlemagne  arose. 
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frequent  and  dread  report  that  Duke  William  of  Normandy, 
Edward's  cousin  and  appointed  heir,  was  mustering  his  forces  to 
gain  and  divide  the  land.  Night  after  night,  did  the  appalled 
multitude  gaze  at  the  messenger  of  evil,  the  "long-haired  star," 
darting  its  awful  splendour  from  horizon  to  zenith ;  crowds,  young 
and  old,  watched  the  token  far  beyond  the  midnight  hour;  and 
when  they  retired  to  their  broken  rest,  its  bright  image,  floating 
before  the  eye,  disturbed  their  slumbers.  Even  if  this  were  but  an 
idle  opinion,  yet  it  was  an  opinion  which  became  a  reality  as  the 
moral  world  was  then  constituted.  The  conviction  that  the  pheno- 
mena of  nature  and  the  destiny  of  mankind  were  bound  up  in 
mystic  unity,  gave  more  boldness  to  the  fortunate,  increased  the 
anxieties  of  the  desponding.  And  the  English,  throughout  the 
whole  of  the  Anglo-Norman  period,  acknowledged  their  sub- 
jugation to  be  a  national  punishment. 

Had  William  never  held  his  great  council  at  Lillebonne,  never 
been  encouraged  by  the  eager  boldness  and  rapacity  of  his  Norman 
barons,  never  been  favoured  by  the  wind,  never  landed  in  safety, 
never  been  assisted  by  the  cowardice  and  treachery  of  the  northern 
Thanes,  never  overthrown  the  whole  force  of  England  in  the 
one  decisive  battle,  still  it  is  fully  evident  to  us  now,  that  the 
appointed  time  had  arrived  for  the  extinction  of  the  Anglo-Saxon 
monarchy.  In  our  age — the  old  age  of  the  world — we  are  privileged 
to  discern,  more  clearly  than  those  who  lived  in  its  youth,  the 
evidence  how  each  successive  incident  is  induced  and  led  on  by 
that  incomprehensible  union  of  free  will  on  the  part  of  man,  and 
the  foreknowledge  of  the  Almighty,  which  equally  guides  the 
actions  of  each  individual,  and  the  collective  fortunes  of  mankind. 
The  more  the  successive  facts  accumulate  upon  us,  the  more  clearly 
we  obtain  a  knowledge,  imperfect  and  limited  though  it  may  be, 
of  the  certain  tokens  which  precede  the  decline  and  fall  of  empires. 
In  this  sunset  of  the  life  of  the  world,  we  more  than  ever  distinctly 
observe  how  coming  events  cast  their  shadows  before.  When  the 
corpse  is  borne  to  the  grave,  we  then  know  the  secret  progress  of 
death  in  life,  the  inward  extinction  of  the  vital  fire,  the  wasting 
of  the  organs,  the  irretrievable  decays,  the  causes  of  the  slight 
ailments,  the  transient  pains,  the  momentary  depression,  the 
languor,  unaccountable  at  the  time,  but  now  proving  to  us  that 
the  term  never  could  have  been  prolonged.  The  gust  blows  down 
the  tree ;  you  examine  the  fallen  trunk,  and  then  discover  that  its 
roots  were  so  rotted  in  the  soil,  that  though  the  winds  might  have 
been  hushed,  the  weight  of  its  own  boughs  would  have  laid  it  low. 

29—2 
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The  English  clergy  were  grievously  corrupted.  The  reforms  so 
zealously  and  honestly  attempted  by  Popes  and  Councils  in  other 
portions  of  the  Catholic  Church  in  the  west  had  not  reached  them. 
Very  many  of  the  bishops  and  abbots  had  obtained  their  dignities 
by  simony.  Sinful  as  this  bartering  of  holy  things  is  under  any 
circumstances,  we  hardly  feel  its  full  import  in  the  middle  ages, 
nor  understand  why  the  Church,  collectively,  was  so  exceedingly 
earnest  in  labouring  to  repress  the  evil,  as  existing  in  individual 
members.  We  are  accustomed  to  view  simony  merely  as  a  spiritual 
offence — and  as  a  violation  of  the  sacred  functions  of  the  priesthood ; 
but,  in  the  middle  ages  it  was  also  a  grievous  offence  against  the 
civil  relations  of  society.  It  was  introducing  base  motives  into 
all  the  various  functions  which  were  attached  to  the  prelatic 
character.  What  people  buy,  they  sell ;  the  bishop  who  bought  his 
bishopric  would  sell  any  ecclesiastical  preferment  within  his  gift. 
He  was  a  trustee  for  the  poor:  but  he  had  bought  his  trusteeship, 
and  therefore  he  would  sell  their  rights  for  his  own  advantage.  The 
bishop  was  a  member  of  parliament,  and  he  had  bought  his  seat 
in  the  legislature  from  the  king,  and  therefore  he  would  sell  his 
vote  to  the  king,  his  patron  in  every  sense  of  the  term.  Ecclesias- 
tical historians  have  obscured  the  real  bearing  of  the  conflicts 
between  crown  and  clergy,  and  exceedingly  damaged  their  own 
cause,  by  using  language  which  obliterates  the  most  important 
truth,  that  the  contest  for  the  liberty  of  the  Church  was,  in  the 
main,  a  contest  for  the  liberties  of  the  people.  The  open  and 
shameless  barter  and  sale  of  ecclesiastical  dignities,  throughout 
this  period,  is  scarcely  conceivable  to  us,  amongst  whom  this  abuse 
at  least  has  ceased.  "Give  you  a  nomination  to  a  prebend," 
exclaimed  Philip  I.  to  an  applicant.  "I  have  sold  them  all  already." 
The  bishop  was  a  judge,  bound  to  attend  to  the  reformation  of 
manners,  but  he  had  bought  his  office,  and  therefore  would  sell 
impunity  to  the  opulent  transgressor ;  hence  the  universal  relaxation 
of  all  discipline,  and  the  prevalence,  throughout  England,  of  the 
lowest  immorality.  In  all  these  transactions,  the  clergy  were  the 
most  guilty.  Every  simoniacal  promotion  they  obtained  was 
accompanied  by  perjury;  the  higher  the  standard  of  morality 
which  the  priesthood  were  bound  to  assert,  the  greater  was  their 
guilt,  the  more  deleterious  their  example  upon  the  rest  of  the 
community.  Never  does  any  neglect  of  duty  in  one  class  fail  to 
extend  its  evil  influence  to  the  other  orders  of  society.  The  foul 
marsh  beneath  the  palace  walls  will  diffuse  its  contagion  to  the 
presence-chamber.  Vices  fostered  or  tolerated  by  ruling  powers 
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in  the  subject  classes,  work  out  their  retribution  by  including 
governors  and  governed  in  the  avenging  punishment.  Lust,  luxury, 
and  sloth  defiled  and  enervated  the  aristocracy.  The  lower  orders 
were  heavily  oppressed.  Slavery  was  exceedingly  extended.  Hard 
as  the  situation  of  the  Theowe  had  been  in  earlier  periods,  it  had 
now  become  infinitely  worse.  The  provision,  merciful  to  a  certain 
extent,  which  prohibited  the  sale  of  the  slave  out  of  his  native 
country,  was  entirely  violated;  and  it  was  the  common  practice 
to  sell  these  miserable  creatures  to  the  pagan  Danes  in  Ireland; 
so  that  Bristol  was  the  regular  slave-market;  and  the  English 
connected  their  slave  dealings  with  the  same  disgusting  profligacy 
which  is  now  exhibited  amongst  their  descendants,  so  proud  of 
claiming  their  connexion  with  the  Anglo-Saxon  race,  on  the 
opposite  shores  of  the  Atlantic a.  There  were,  of  course,  many  to 
whom  these  censures  did  not  apply ;  many  holy  men  amongst  the 
clergy,  many  servants  of  God  amongst  the  laity,  but  not  sufficient 
to  avert  the  destiny  of  the  people — and  in  one  common  ruin  they 
were  involved. 

Although  the  empire  of  Britain  appeared  to  subsist  under 
Edward  the  Confessor,  it  was  really  on  the  verge  of  dissolution.  As 
an  ancient  building  is  kept  together  by  the  roughnesses  of  the  sur- 
face, and  the  ivy  which  has  eaten  out  the  mortar,  and  yet  binds  the 
stones  by  its  frail  tendrils,  and  the  iron  clamps  giving  a  temporary 
support  to  the  walls  which  they  have  split  and  rifted,  till  the  blow 
comes  which  beats  them  down — so  are  ancient  States  sustained  by 
dull  habit,  by  usages  which  have  lost  their  original  principle,  by 
institutions  which  have  ceased  to  command  respect,  and  by  the 
convulsive  energies  of  rash  innovation,  affording  a  temporary 
vigour,  though  they  exhaust  vitality,  till  the  appointed  season  of 
destruction.  In  the  case  of  Britain,  some  additional  duration  had 
perhaps  been  imparted  by  the  personal  character  of  the  Confessor, 
his  virtues  and  even  his  failings.  Yet  let  it  be  recollected  that  many 
of  his  failings  resulted  from  his  great  love  of  peace.  His  pas- 
sive and  tranquil  disposition,  which  prevented  his  exerting  his 
authority  against  those  who  were  usurping  his  rights,  also  rendered 
these  usurpers  less  inclined  to  disturb  an  authority  which  they 
scarcely  felt,  and  which  they  knew  must,  at  no  distant  period, 
expire. 

The  Danish  invasions,  had  entirely  dislocated  the  kingdom. 

a  "Ulud  erat  a  natura  abhorrens,  quod  multi  ancillas  suas  ex  se  gravidas,  ubi 
"libidini  satisfecissent,  aut  ad  publicum  prostibulum  aut  ad  externum  obsequium 
"venditabant."  W.  Malm.  n.  418.  (Ed.  Hardy.) 
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Force  and  violence,  as  employed  by  those  barbarian  invaders,  had 
occasioned  much  evil ;  but  even  more  harm  ensued  from  the  moral 
deterioration  occasioned  by  their  conquests.  In  their  own  country, 
and  amongst  their  own  people,  they  appear  to  have  been  deficient 
even  in  what  are  usually  considered  as  the  virtues  of  the  savage. 
The  Danelaw  was  filled  with  a  new  population,  who  had  dis- 
possessed a  great  portion  of  the  original  inhabitants.  The  names 
of  places,  as  is  well  known,  afford  the  most  cogent  proofs  how  the 
population  had  been  changed;  and  full  as  harshly  as  was  subse- 
quently effected  by  the  Romanized  Danes  whom  we  call  Normans. 
We  do  not  know,  for  example,  the  Englishman  expelled  from  the 
Norfolk  village  now  called  Ormsby,  by  the  Serpent,  for  such  is 
the  meaning  of  orm,  or  worm ;  but  we  cannot  doubt  that  he  went 
out  full  as  unwillingly  as  if  he  had  been  chased  away  by  a  Norman 
Trussebot,  or  a  Breton  Botevilian,  in  the  subsequent  age.  We  shall 
shortly  have  occasion  to  mention  a  very  remarkable  fact,  proving 
the  subsisting  and  secret  influence  of  the  Danish  kings.  Under  the 
Danish  influence  also — for  though  the  system  had  been  perfected 
under  Canute,  it  had  begun  at  an  earlier  period — the  old  English 
policy  had  been  altered  by  the  parcelling  of  the  empire  into  Earl- 
doms1. Mr.  Hallam  has  well  observed  that  these  Earldoms  had  much 
similarity  to  the  Duchies  and  Counties  of  the  Carlovingian  Empire ; 
and  important  considerations  arise  from  this  fact,  which  his  great 
sagacity  first  discovered. 

These  governments  were  portioned  out  with  some  relation 
to  the  boundaries  of  the  ancient  kingdoms;  most  closely  so  in 
Northumbria.  The  Earldom  had  not  absolutely  settled  into  a  defi- 
nite hereditary  right,  but  the  claims  of  blood  and  lineage  in  the 
same  family  seem  generally  to  have  been  respected.  Towards  the 
conclusion  of  the  Confessor's  reign,  the  fortunes  of  the  house  of 
Godwin  prevailed.  If,  as  it  was  said,  he  was  really  the  son  of  a 
cow-herd,  such  an  ancestry  would  have  as  good  traditionary 
repute  as  that  ascribed  to  the  first  of  the  Capets — "figliofu'  io  d'  un 
"  beccaio  di  Parigi."  Harold,  with  his  earldoms,  extending  from 
the  Land's  End  to  the  German  Sea — West  Wales  and  Wessex, 
Sussex,  Kent  and  his  portions  of  the  Danelaw,  and  Mercia  along 
the  Thames,  and  beyond,  Essex  and  Hertford,  Middlesex,  Oxford 
and  Berks — was  more  of  a  king  in  reality  than  Edward  himself ; 
and,  upon  the  peaceful  death  of  the  Confessor,  Earl  Harold  became 
the  King  of  the  English,  just  as  the  Duke  of  Paris  became  King  of 
the  French,  though  with  most  unequal  fortune;  for  whilst  the 
dominion  of  Harold  passed  away  like  a  shadow,  the  power  of 
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Hugh  Capet  has  been  transmitted  from  man  to  man,  by  a  special 
providence  unparalleled  in  the  annals  of  mankind. 

Besides  the  Earldoms,  the  greater  burghs  formed  a  very  im- 
portant portion  of  the  Anglo-Saxon  Empire,  communities  standing 
as  it  were  midway  between  dependent  and  independent  authority ; 
and  it  should  seem  that  many  were  enclavures,  surrounded  by 
the  Earldoms,  yet,  nominally  at  least,  dependent  only  upon  the 
sovereign.  Such  a  state  of  things  was  not  uncommon  upon  the 
continent.  Take  one  example  of  many.  Tournai,  in  the  midst  of 
Flanders,  owed  no  obedience  to  the  Count.  Baldwin  could  make 
no  joyeuse  entree  within  the  walls.  Saving  its  own  rights  and 
privileges,  it  acknowledged  only  the  king  of  the  Franks,  but  that 
saving  was  a  very  large  one;  his  sovereignty  did  not  amount  to 
much  more,  than  that  they  acknowledged  him  when  his  protection 
was  desired. 

Winchester  was  the  proper  constitutional  capital  of  the  Empire. 
Far  more  extensive  was  the  city  than  at  the  present  day,  being  one 
of  the  few  localities  which  not  only  have  escaped  the  general  ple- 
thora, but  have  even  fallen  away.  Caer-Guent,  for  the  Saxons  fully 
recollected  its  British  name,  retained  the  insignia  of  government. 
There  was  the  royal  treasury,  and  many  a  tradition  was  attached 
to  the  ancient  castle  in  which  Arthur  had  held  his  court — traditions 
fully  living  in  mind  and  memory,  before  they  became  the  subjects 
of  written  romance  or  history.  We  are  not  unwilling  to  believe  that 
the  round  table1  suspended  in  the  hall — until  recently  taken  for 
the  chapel — of  the  castle,  may  have  existed  before  Geoffrey  of 
Monmouth  gave  that  form  to  the  British  legends  which  diffused 
them  amongst  so  many  distant  nations  and  tongues.  A  learned 
friend,  who  has  discovered  some  very  curious  accounts,  which  we 
trust  he  will  publish,  of  the  "  Rota  fortunse "  on  the  gable  of  the 
Winchester  hall  in  the  reign  of  Henry  III.  supposes  that  the  round 
table  is  the  ancient  wheel  of  fortune,  repainted  with  the  grim 
worthies  we  now  behold  upon  it,  in  the  sixteenth  century.  But  we 
would  rather  suppose  that  the  "wheel  of  fortune"  was  depicted 
upon  the  gable  of  the  wall  itself.  The  symbol  seems  to  have  been 
very  common.  San  Zeno  at  Verona a,  Saint  Martin  at  Basle,  and 
St.  Stephen  at  Beauvais,  all  of  the  Romanesque  period,  exhibit  the 
wheel  as  the  origin  of  the  Rose  or  Marygold  windows.  It  is  equally 
found  in  the  marble  intarsiated  pavement  of  the  Duomo  of  Sienna, 
and  among  the  half-obliterated  frescoes  of  Catfield  in  Norfolk, 

a  See  an  excellent  view  of  this  remarkable  building  in  the  second  volume  which 
has  just  appeared  of  Mr.  Gaily  Knight's  magnificent  work. 
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giving  a  remarkable  example  of  the  conformity  possessed  in  dif- 
ferent countries  by  the  aesthetic  symbolism  of  the  middle  ages. 

Winchester  was  the  capital,  but,  under  Edward  the  Confessor, 
the  palace  of  Westminster  had  become  the  residence.  The  walls, 
which  at  this  very  moment  are  falling  beneath  the  mallet  of  the 
workman,  constituted  the  favoured  abode  of  the  last  of  the  legiti- 
mate Anglo-Saxon  kings.  Vessels  are  dispatched  with  diplomatic 
importance  to  remove  friezes  and  tombs  from  the  shores  of  the 
Mediterranean,  but  not  the  slightest  exertion  has  been  made  to 
preserve  the  scanty  relics  of  the  structure,  perhaps,  of  all  others, 
most  intimately  connected  with  our  constitutional  history. 

London  possessed  the  character  of  a  free  city.  Its  constitution 
had,  however,  sustained  some  alteration  in  the  days  of  Canute. 
It  should  seem  that  the  Danes  had  engrafted  a  colony  of  their  own 
upon  the  English  community.  So  large  a  number  of  the  Liihsmen, 
or  Danish  soldiers,  established  themselves  there,  that  one  of  the 
municipal  courts  acquired  the  Danish  name  of  the  Husting ;  a  term, 
which  in  the  devious  course  of  language  has  been  so  entirely 
diverted  from  its  primitive  signification  as  to  mean,  not  the  court, 
but  any  scaffold  or  dais  where  elections  are  held.  Of  the  interior 
government  of  London  city,  we  can  only  say  that  the  distinctions 
between  the  rectores  or  aldermen,  and  the  commonalty,  are  dis- 
tinctly marked.  Proud  and  warlike,  and  defended  by  the  Roman 
wall,  of  which  the  last  fragment  has  just  been  saved  from  des- 
truction, the  citizens  rejoiced  in  their  privileges,  rendering  them 
a  species  of  independent,  though  subordinate,  community. 
Amongst  other  rights,  London  acted  apart  from  Wessex  or  Mercia 
in  electing  or  recognizing  a  king.  Of  this  right  an  exceedingly 
curious  vestige  remains  in  force  to  the  present  day,  the  Lord  Mayor 
and  Aldermen  being  always  required  to  concur,  as  essential  parties, 
in  the  act  of  recognizing  and  proclaiming  the  accession  of  the  new 
monarch. 

Exeter  enjoyed  privileges  nearly  equal  to  London;  it  appears 
that  others  of  the  cities  were  scarcely  inferior,  and  that  no  taxation 
could  be  levied  upon  them,  unless  they  jointly  assented  to  the 
grant.  Perhaps  the  burghs  of  Wessex  and  others  formed  a  league. 
In  the  north,  there  was  certainly  a  powerful  association,  called  the 
five  or  the  seven  burghs — Lincoln,  Nottingham,  Derby,  Leicester 
and  Stamford — to  which  York  and  Chester  were  afterwards  added. 
It  seems,  as  before  noticed,  that  this  federation  originally  consisted 
of  five;  but  when  two  others  were  conjoined,  they  were  generally 
called  by  their  nominal  number  of  Five  Boroughs,  and  sometimes 


The  Conquest  and  the  Conqueror  457 

Seven  Boroughs  according  to  their  real  one.  The  Cinque  Ports  afford 
a  familiar  example  of  the  retention  of  an  appellation  derived  from 
number,  after  it  has  ceased  to  be  strictly  appropriate.  Lincoln,  the 
chief  of  the  five  burghs,  was  governed  by  twelve  hereditary 
Lawmen.  This  is  a  Danish  term,  and  shows  a  Danish  local  govern- 
ment, which  subsisted  throughout  the  whole  of  the  reign  of  the 
Conqueror.  It  is  more  remarkable,  that,  notwithstanding  the 
political  cessation  of  the  Danish  authority,  and  in  spite  of  the 
Conquest,  the  inhabitants  of  Lincoln  continued  in  alliance  with  the 
Danish  kings,  so  much  so  that  a  treasure  belonging  to  the  Scan- 
dinavian monarch  was  permanently  deposited  there — either 
concealed  from  the  Norman,  or  so  well  guarded  that  the  Normans 
dared  not  attack  the  hoard. 

Let  us  now  endeavour  to  gain  some  idea  of  the  events  by  which, 
after  the  battle  of  Hastings,  William  became  settled  in  the  pos- 
session of  the  English  crown.  Beyond  the  facts  that  Sussex  was 
fearfully  ravaged1,  we  know  little  from  books  or  chronicles;  the 
map  will  perhaps  tell  us  more.  If  the  reader  will  take  the  map 
before  him — and  what  student  should  read  history  otherwise? — 
he  will  observe  in  Sussex  a  territorial  division  whose  aspect  differs 
altogether  from  that  which  prevails  in  other  portions  of  England. 
Look,  for  example,  at  the  eastern  counties,  Norfolk  and  Suffolk. 
Here  you  will  observe  the  Hundreds  are  compact  divisions, 
generally  marked  by  the  natural  boundaries  of  the  streams  and 
broads — the  expanses  of  marsh  and  shallow  water — which  wind 
along  and  intersect  the  level  land.  In  Kent,  the  Hundreds  are 
much  smaller  in  proportion  than  in  East  Anglia,  but  they  are  bound 
up,  as  it  were,  into  the  larger  divisions  of  Lathes2  or  Lastes,  with 
a  reference  to  natural  boundaries,  though  less  distinctly  marked; 
and  in  the  west  of  England,  for  instance  Somerset  or  Dorset,  the 
Hundreds  will  be  seen  small,  irregular,  and  often  strangely  broken 
up  in  different  parts  of  the  shire.  We  may  be  tolerably  certain  that 
the  Hundred  and  the  Lathe  rose  from  two  main  causes — the  first, 
the  natural  dispersion  of  the  tribes  and  races  over  the  country; 
the  other,  the  consolidation  of  various  tracts  or  townships  under 
one  authority  or  lord ;  but  nowhere  is  any  trace  of  system,  apparent 
to  the  eye,  except  in  Sussex,  where  we  find  a  territorial  division 
bearing  a  name  peculiar  to  the  county,  and  showing  an  evident 
scheme  of  partition. 

The  Normans  were  a  hard  people ;  whenever  they  conquered, 
and  did  conquer  outright,  they  went  to  work  like  plunderers, 
dividing  the  country  by  measurement — by  the  Rope,  as  it  was 
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termed — measuring  the  land  amongst  themselves ;  a  process  which 
singularly  marks  the  original  violence  of  their  character,  for  in  such 
allotments  they  neglected  all  the  natural  relations  which  might 
previously  exist  amongst  the  people  whom  they  conquered.  Now 
this  is  the  process  they  carried  into  effect  in  Sussex,  which,  as  the 
reader  will  observe,  is  divided  into  six  portions,  extending  right 
down  from  the  northern  border  of  the  county,  and  each  having 
a  frontage  towards  the  sea,  with  an  accessible  harbour  affording 
a  ready  communication  with  Normandy,  and  forming  as  it  were 
six  high  roads  to  Normandy;  each  of  these  Rapes1,  or  hreppar,  as 
they  are  termed  in  Icelandic,  had  also  within  its  bounds  some  one 
castle  or  other  important  station  for  defence  and  protection.  In 
Domesday,  each  Rape  appears  under  a  military  commander.  All 
the  original  Anglo-Saxon  divisions  are  noticed  in  the  Anglo-Saxon 
laws,  and  possessed  an  Anglo-Saxon  tribunal.  The  Rape  is  not 
noticed  in  any  Anglo-Saxon  law,  and  does  not  possess  any  Anglo- 
Saxon  tribunal.  We  therefore  have  good  reason  to  conjecture  that 
this  district  more  particularly  occupied  the  attention  of  the  wise 
and  wary  general,  and  that  Sussex  alone  was  dealt  with  entirely 
as  a  conquered  territory a. 

Kent,  according  to  traditions  which  have  more  poetry  than 
truth,  is  reported  to  have  awed  the  conqueror  into  an  unwilling 
pacification ;  the  stratagem  of  Birnam  wood  is  said  to  have  been 
repeated.  Advancing  under  cover  of  the  moving  shade  the  men  of 
Kent  opposed  such  a  front  to  William  as  compelled  or  persuaded 
him  to  confirm  to  their  land  the  territorial  privileges  or  immuni- 
ties which  in  some  measure  it  still  enjoys.  It  is  very  certain 
that  the  people,  "forgetful  of  all  Anglo-Saxon  patriotism,"  as 
Mr.  Turner  says,  proffered  him  their  fealty  and  gave  hostages  for 
their  good  faith;  but,  for  any  peculiar  concession  made  to  them 
by  which  the  gavel-kind  tenure  was  preserved,  we  can  find  no 
foundation  except  in  the  romance  of  history.  There  are  two  prin- 
cipal peculiarities  in  this  Kentish  custom ;  the  immunity  which 
protects  the  land  from  forfeiture,  or  according  to  the  old  rhyme, 
"the  father  to  the  bough,  the  son  to  the  plough,"  the  other  is  the 
equal  division  among  the  male  issue.  The  first  of  these  privileges 
appears  always  to  have  been  peculiar  to  Kent,  but  the  latter 

a  We  owe  this  suggestion  of  the  maritime  division  of  Sussex  to  our  late  and 
much-regretted  friend  Mr.  Rickman,  who  was  constantly  applying  his  practical 
experience  to  those  branches  of  literature  which  he  could  cultivate  in  his  few 
moments  of  leisure,  and  whose  greatest  satisfaction  consisted  in  imparting  the  know- 
ledge which  he  thus  acquired. 
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prevailed  to  a  very  large  extent  in  other  parts  of  England,  in 
different  customary  tenures.  The  custom  of  partition,  according 
to  the  Kentish  tenure,  exists  in  the  immediate  vicinity  of  London, 
giving  its  name  to  the  manor  or  township  of  Kentish  town1.  The 
history  of  gavelkind  is  one  of  the  most  vexed  questions  amongst 
our  legal  antiquaries,  and  we  shall  therefore  let  it  alone;  only 
remarking  that  we  believe  the  subsistence  of  the  custom  in  Kent 
does  not  imply  any  special  favour  on  the  part  of  the  Conqueror, 
but  being  a  forcible  proof  of  the  manner  in  which  the  Anglo-Saxon 
laws  and  usages  remained  undisturbed,  it  is  therefore  a  fact  possess- 
ing great  importance  in  general  history. 

With  respect  to  the  submission  of  London2,  some  curious 
information,  hitherto  absent  from  our  histories,  has  been  obtained 
from  a  poem  composed  by  Wido,  Bishop  of  Amiens  between  1058 
and  1076,  published  for  the  first  time  entire  by  M.  Michel,  in  his 
Chroniques  Anglo-Normandes — a  very  valuable  work,  which  we 
owe  to  the  enlightened  patronage  of  M.  Guizot;  a  patronage 
continued  by  M.  Villemain,  to  his  great  credit,  though  in  some 
degree  to  our  own  shame.  That  such  a  poem  existed,  was  known 
in  consequence  of  the  praise  bestowed  upon  it  by  Ordericus 
Vitalis;  but  no  copy  could  be  found.  How  the  "Carmen  Widonis" 
was  discovered,  or  recovered,  is  a  question  which,  we  doubt  not, 
will  be  fiercely  investigated  by  future  collectors  of  antiquarian 
curiosities;  and  they  will  have  to  solve  the  difficulties  why  there 
exist  at  this  moment  three  complete  exemplars  of  this  curious 
manuscript,  only  one  of  which  has  been  published.  As  far,  however, 
as  our  information  extends,  we  believe  that  the  discovery  of  the 
nature  and  value  of  the  MS.  was  entirely  due  to  the  late  Mr.  Petrie ; 
this  gentleman  had  made  long  and  extensive  search  for  the  poem, 
but  had  never  been  able  to  find  a  copy,  until  M.  Pertz,  the  learned 
editor  of  the  German  historians,  informed  him  that  he  believed 
it  existed  in  the  library  at  Brussels,  but  that  it  was  not  noticed  in 
the  catalogue.  He  could  give  him  no  other  renseignements ,  except 
that  it  was  in  a  small  red-backed  quarto  which  included  other 
matter.  Upon  this  very  slight  indication  Mr.  Petrie  went  to  work, 
by  taking  down  all  the  small  red-backed  quartos  one  by  one,  and 
turning  them  over  leaf  by  leaf,  until  the  long-lost  poem  appeared. 
It  is  addressed  to  Archbishop  Lanfranc ;  at  least,  so  the  first  couplet 
must  be  filled  up  and  construed : 

"  Quern  probitas  celebrat,  sapientia  munit  et  ornat, 
Erigit  et  decorat,  L.  W.  salutat." 

Wido  was  very  successful  in  his  own  time.   Ordericus  wonders  at 
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his  talent  and  poetical  power;  he  was  another  Virgil  in  the  opinion 
of  his  contemporaries.  If  the  bishop  had  given  us  the  narrative 
in  plain  prose,  we  should  have  been  under  greater  obligations 
to  his  memory;  it  is  often  difficult  to  extract  a  definite  meaning 
from  his  grandiloquent  verse;  yet,  as  a  literary  monument,  and 
as  showing  the  current  and  course  of  opinion,  it  is  very  interesting 
and  instructive.  Rome  was  the  real  source  of  romance  and  chivalry 
— Rome  was  contemplated  as  the  great  model  of  wisdom  and 
military  prowess ;  and  it  was  in  the  example  of  her  sovereigns  and 
heroes,  that  the  instructor  sought  to  form  the  character  of  the 
Norman  warrior  and  to  exalt  his  praise. 

Amidst  the  general  dissensions  and  disturbances  which  arose 
amongst  the  English,  our  attention  is  in  the  first  instance  directed 
to  the  Earls  Edwin  and  Morkar.  The  details  of  their  conduct  are 
involved  in  perplexity;  the  accounts  are  contradictory;  but  there 
is  no  obscurity  respecting  their  sentiments  and  intentions.  It 
seems  that  they  had  fled  from  Harold,  and  reached  London  even 
before  the  battle  of  Hastings;  for,  according  to  Malmesbury,  as. 
soon  as  the  intelligence  of  Harold's  death  arrived,  they,  being 
present  in  the  city,  urged  and  canvassed  the  citizens  to  raise  either 
of  them  to  the  throne.  Claims  to  the  royal  authority,  as  held  by 
the  line  of  Cerdic,  these  Mercian  earls  had  none.  No:  they  like 
Harold,  would  have  been  usurpers,  and  yet  usurpers  from  necessity f 
but  Edwin  and  Morkar  were  wise  and  valiant,  fair  to  behold,  and 
pleasant  in  speech,  possessing  the  strong  arm  and  the  liberal  hand,, 
with  some  of  the  good,  and  many  of  the  specious  qualities  which 
reap  the  immediate  harvest  of  popularity. 

They  tried  their  chance,  but  failed.  Edgar  Atheling  was  safe 
within  the  city.  What  the  age  of  the  child  was,  we  have  no  exact 
account.  We  can  ascertain,  however,  from  authentic  records  that 
Edgar1,  still  distinguished  and  recognized  by  the  Normans  as  the 
Atheling,  was  alive,  and  able  to  render  his  accounts  in  the  Ex- 
chequer, in  the  fifth  year  of  Henry  II.  ninety- three  years  after  the 
date  of  the  Conquest.  The  extreme  old  age  which  he  attained  is 
noticed  by  William  of  Malmesbury,  who,  let  it  be  here  remarked, 
was  wholly  unable  to  appreciate  his  pure  and  simple  character. 
We  can  hardly  suppose  that,  at  this  period,  he  could  be  more  than 
ten  years  of  age.  This  infant  was  proclaimed  King  of  the  English 
by  the  electors,  whom  Wido  terms  the  rectores  and  potentes  of  the 
city — an  obscure  hint,  indicating,  when  compared  with  other  con- 
flicting accounts,  the  great  difference  of  opinion  which  subsisted. 
The  Proceres,  properly  so  called,  in  whose  ranks  Edwin  and  Morkar 
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were  included,  would  have  supported  the  Atheling's  claims,  had 
not  the  bishops  dissented  from  the  choice.  In  after  life,  Edgar 
exhibited  a  singular  combination  of  courage  and  humility,  boldness 
and  submission,  but  now,  what  was  he  other  than,  as  Wido  terms 
him,  an  effigy,  a  shadow  of  a  king?  His  name,  however,  afforded 
the  means  of  embodying  the  sentiments  of  hope  and  expectation. 
The  fragment  of  the  old  ballad  calls  him  England's  darling.  "He 
"  will  assuredly  win  the  land"  was  the  common  outcry.  And  why 
should  one  conflict  decide  the  cause  of  England?  Trust  and  truth 
might,  after  the  great  battle,  have,  humanly  speaking,  averted 
the  subjugation  of  the  English,  but  they  had  begun  by  abandoning 
their  own  cause,  and  now,  with  equal  rashness,  they  strove  to 
oppose  the  foe,  so  unwisely,  so  foolishly,  that  even  the  black  monks 
of  Peterborough,  the  great  stronghold  of  old  English  feeling,  have 
recorded  with  sorrow,  that  the  spirit  of  opposition  against  William 
was  a  visitation  for  their  sins.  Every  effort  they  made  to  extricate 
themselves  from  the  meshes  of  the  net,  only  entangled  them  the 
more. 

William  continued  advancing,  spreading  his  forces  as  well  on 
the  south  of  the  river,  as  in  the  shires  round  about  the  stubborn 
city.  From  the  walls  of  London,  the  burghers  might  see  the  circling 
horizon  glowing  with  red  flame.  The  Norman  forthwith  occupied 
the  palace  of  Westminster.  Here  the  last  King  of  the  English 
had  been  accustomed  to  wear  his  crown;  William,  by  placing  court 
and  camp  in  the  royal  residence,  made  a  species  of  assertion  of  his 
legitimate  rights ;  and  the  rebels,  as  the  invaders  called  them,  were 
hard  pressed  by  the  Norman  army.  Instant  siege  was  laid  to  the 
perverse  city.  Roman  tactics  and  ordnance  assailed  the  Roman 
walls,  they  shook  before  the  repeated  blows  of  battering-rams. 
Foundations  were  undermined;  catapult  and  balista  cast  their 
shower.  Singleness  of  counsel  might  perhaps  yet  have  availed, 
but  the  Normans  had  lurking  friends.  There  was  a  citizen  of  note, 
one  Ansgard,  who  in  former  battles  had  received  so  many  wounds 
that  he  was  unable  to  walk,  and  was  borne  about  the  narrow  streets 
in  a  litter.  Now  this  Ansgard,  having  received  a  message  from 
William,  conveyed  by  a  trusty  messenger,  readily  lent  his  aid  to 
the  foreign  cause;  and  whilst  the  Norman  was  secretly  conveyed 
from  the  house  of  Ansgard,  the  crippled  Alderman  called  together 
the  rulers  of  the  city,  and  addressed  them,  expatiating  upon  the 
dangers  which  threatened  them  in  the  siege,  and  exhorting  them 
to  submit  to  William's  authority.  They  immediately  assented  to 
the  proposal  on  their  side,  and  Ansgard  repaired  to  the  presence 
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of  the  Conqueror.  With  fair  words  and  fairer  promises  was  he 
received;  and  he  came  back,  and  addressed  the  full  folkmoot  of 
aldermen  and  citizens — senatus  and  vulgus,  for  the  two  orders  are 
distinctly  marked — expatiating  upon  the  magnificence  and  glory 
of  their  expected  king,  wiser  than  Solomon,  more  bountiful  than 
Charlemagne,  ready  in  fight  like  the  great  Alexander.  The 
Londoners  renounced  Edgar  as  lightly  as  they  had  accepted  him ; 
throwing  open  their  gates,  they  proceeded  as  suppliants  to  the 
presence  of  the  Norman,  bearing  with  them  the  keys  of  the  city, 
and  delivering  to  him  the  person  of  his  infant  competitor.  Cour- 
teously did  William  greet  the  Atheling ;  he  kissed  the  child.  Harsh 
as  his  character  may  have  been,  he  never  deviated  from  kindness 
towards  the  descendant  of  Cerdic,  often  as  he  was  provoked,  often 
as  Edgar  disdained  his  protection,  or  rose  against  his  power. 

We  now  arrive  at  the  coronation  of  William  as  king  of  England. 
It  is  an  uncouth  simile  which  we  are  about  to  use,  but  we  should 
call  this  transaction  the  most  important  reach  or  bend  in  the 
continuous  stream  or  course  of  English  history.  We  employ  this 
expression,  because  the  student  should  constantly  keep  in  mind 
that  from  the  first  creation  of  man  there  is  no  resting-place  in  the 
annals  of  the  world.  All  history  depends  upon  this  truth.  Unless 
it  be  recognized,  there  is  no  "science  of  history."  No  one  genera- 
tion can  be  severed  from  the  preceding  generation.  History  is 
all  succession ;  history  is  time,  and  time  never  stands  still.  There 
is  no  such  thing  as  the  present ;  all  is  either  past  or  future,  for  while 
we  think  the  thought,  the  present  has  passed  away,  and  is  merged 
in  all  precedent  eternity. 

When  discussing  William's  assumption  of  the  royal  authority, 
we  have  to  consider,  in  this  event,  the  personal  character  of  the 
sovereign,  and  the  nature  of  the  office  which  he  assumed.  It  is  in 
the  latter  point  that  the  chief  difficulty  lies.  To  identify  William's 
accession,  to  understand  its  true  import  and  bearing,  we  must 
guard  against  the  deception,  if  we  may  use  the  term,  exercised  by 
titles  of  dignity  (Quarterly  Review  vol.  LXXHI,  p.  557)a ;  the  symbol 
continuing  the  same,  the  value  attached  to  it  has  sustained 
great  changes. 

Our  historians  consider  in  general,  that  William  acted  with 
crafty  policy;  the  English  blindly,  ignorantly,  or  influenced  by 
culpable  servility: 

"  They  requested  him,"  says  Hume,  "to  mount  their  throne,  which  they  now 
"  considered  as  vacant,  and  declared  to  him,  that,  as  they  had  always  been  ruled 

a  See  below,  p.  557. 
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"  by  regal  power,  they  desired  to  follow  in  this  particular  the  example  of  their 
"  ancestors,  and  knew  of  no  one  more  worthy  than  himself  to  hold  the  reins  of 
"  government.  Though  this  was  the  great  object  to  which  the  Duke's  enterprize 
"  tended,  he  feigned  to  deliberate  on  the  offer;  and  being  desirous,  at  first,  of 
"  preserving  the  appearance  of  a  legal  administration,  he  wished  to  obtain  a  more 
"  explicit  and  formal  consent  of  the  English  nation.  But  Aimar  of  Aquitaine,  a 
"  man  equally  respected  for  valour  in  the  field  and  for  prudence  in  council, 
"  remonstrating  with  him  on  the  danger  of  delay  in  so  critical  a  conjuncture,  he 
"  laid  aside  all  further  scruples,  and  accepted  of  the  crown  which  was  tendered 
"  him." 

Hume  furthermore  ascribes  the  change  in  popular  opinion  to 
undue  influence  of  the  ecclesiastics  and,  as  usual,  with  a  sneer,  for, 
as  he  says — 

"The  superior  learning  of  these  prelates,  many  of  whom  were  even  then 
"  Frenchmen  or  Normans,  placed  in  their  dignities  by  the  Confessor,  had  raised 
"  them  above  the  ignorant  Saxons,  and  had  made  their  opinion  be  received  with 
"  implicit  faith." 

Thierry  follows  nearly  in  the  same  spirit.  We  compress,  but  we 
have  endeavoured  to  give  a  faithful  version  of  his  sentiments : 

"The  proposition,"  says  he,  "of  assuming  the  royal  authority  was,  without 
"  doubt,  most  agreeable  to  the  Duke  of  Normandy,  but,  wary  and  wise,  he  feigned 
"  indifference.  The  royal  dignity  was  the  prize  he  sought;  yet  weighty  considera- 
"  tions  induced  him  to  conceal  his  desire  for  a  dignity  which,  by  placing  him  at 
"  the  head  of  the  conquered,  would,  at  the  same  time,  sever  his  fortunes  from  those 
"  of  his  companions  in  arms.  William  excused  himself,  and,  with  apparent 
"  humility,  prayed  that  he  might  at  least  be  permitted  to  take  time  for  considera- 
"  tion.  It  was  not  for  his  own  interest  that  he  had  conquered  England,  but  for  that 
"  of  the  whole  Norman  nation;  and  if  he  were  destined  to  become  king,  the  time 
"  had  not  yet  arrived,  because  too  many  provinces,  too  many  enemies,  yet 
"  remained  to  be  subdued.  These  arguments  are  rebutted  by  Aimery  de  Thouars. 
"  Such  of  the  Normans,  who,  after  the  feigned  excuses  of  William,  might  have 
"  dared  to  vote  as  their  Duke  had  proposed,  were  of  a  totally  different  opinion 
"  when  the  Poitevin  had  spoken,  lest  they  might  appear  less  faithful  towards  their 
"  common  chieftain.  They  therefore  unanimously  voted  that,  previously  to 
"  attempting  to  extend  his  military  conquests,  William  should  cause  himself  to  be 
"  crowned  King,  by  the  small  number  of  English  whom  he  had  succeeded  in  cor- 
"  rupting  by  his  gifts,  or  in  terrifying  by  his  power." 

Are  such  representations  correct?  Do  they  not  rather  exhibit 
the  prepossessions  of  the  writers,  than  the  facts  and  feelings  of  the 
eleventh  century?  Surely  the  influence  of  the  prelates  over  the 
people  was  legitimate ;  they  were  almost  the  only  members  of  the 
great  council — the  Parliament,  if  you  so  choose  to  call  it — who 
could  be  assembled ;  and,  with  respect  to  the  general  conduct  of  the 
English,  a  closer  examination  of  the  principles  still  existing  in  our 
constitution  will  show,  that  self-preservation  prompted  them  to 
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take  refuge  under  the  Norman  sceptre  as  their  only  protection 
against  anarchy  or  tyranny,  and  in  the  conviction  that  by  so  doing 
they  best  served  their  country's  cause. 

It  was  not  a  mere  prejudice  or  prestige  which  actuated  the 
various  ranks  and  orders  to  urge  that  William  should  be  anointed 
and  crowned,  but  a  most  cogent  feeling  of  necessity.  Unless 
William  assumed  this  supreme  authority,  they  had  no  chance, 
small  as  that  chance  might  be,  of  security  of  hearth  or  home.  We 
may  respect  the  royal  office — we  may  be  pervaded  with  sentiments 
of  loyalty — we  may  entertain  affection  for  the  person  of  our 
Sovereign ;  but  in  our  present  state  of  society,  and  still  more  under 
our  present  form  of  government,  we  do  not  at  all  appreciate  how 
an  Anglo-Saxon  was  compelled  to  be  constantly  thinking  of  the 
King,  as  much  as  every  child  thinks  of  his  parent ;  every  servant, 
of  the  head  of  the  family.  The  English  knew,  full  well,  that  lacking 
a  long,  the  body  politic  was  paralyzed.  They  required  a  king 
de  facto ;  an  active  king — one  who  could  ride  in  the  saddle,  sit  on  the 
judicial  bench,  wield  the  sword.  Edgar  Atheling,  the  "effigy  of 
v<  a  king"  was  disqualified,  not  by  the  "meanness  of  his  capa- 
city"— an  imputation,  which  in  spite  of  William  of  Malmesbury's 
partial  judgment,  is  contradicted  by  the  whole  tenor  of  his  life — 
but  by  helpless  infancy.  This  is  not  the  place  for  a  minute  exposi- 
tion of  the  English  constitution ;  it  suffices  to  observe  that,  during 
the  Anglo-Saxon  period,  there  was  a  mutual  balance  of  the  powers 
of  subject  and  sovereign,  effected,  not  so  much  by  the  means  of  any 
national  legislature  or  assembly,  as  by  the  division  of  authority 
between  the  courts  of  the  people — the  folk  courts — and  the  pre- 
rogative jurisdiction  of  the  King's  court — both  being  essential  to 
the  well-being  of  the  community. 

An  approximation  to  the  general  idea  of  the  condition  of  the 
Anglo-Saxon  commonwealth,  wanting  a  king,  may,  in  some 
measure,  be  obtained  by  considering  what  would  have  been  the 
state  of  England,  if,  upon  the  demise  of  Charles  II.  his  brother  had 
not  proceeded  to  take  possession  of  the  throne,  and  parliament 
not  daring  to  supply  his  absence  by  any  power  of  their  own  or  by 
any  fiction  of  law,  an  absolute  interregnum  had  ensued.  As  the 
law  then  stood,  what  would  have  been  the  state  of  England a? 
The  King  is  the  source  of  all  justice;  the  judges  are  merely  his 
delegates.  With  the  death  of  the  King,  all  the  powers  which  he  has 

a  It  is  unnecessary  to  remark,  that,  since  that  era,  the  law,  or  rather  the 
constitution,  has  been  so  altered  that  our  summary  of  the  stagnation  produced  by 
the  absence  of  the  royal  authority  is  no  longer  correct. 
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granted  by  his  commissions  of  every  description  expire.  Borough 
courts  and  other  municipal  courts  continue  to  subsist,  and  may 
continue  to  punish  such  offences  as  are  within  their  local  cognizance, 
but  none  of  the  offences  which  come  within  the  jurisdiction  of  the 
justices  of  the  peace,  or  the  judges  of  assize  and  oyer  and  terminer 
and  jail  delivery  can  be  redressed.  No  judgment  can  be  given  in 
Westminster  Hall.  King's  Bench,  Common  Pleas,  and  Exchequer 
are  all  defunct.  There  is  no  Lord  Chancellor  to  administer  Equity. 
None  of  the  public  revenues  can  be  lawfully  collected.  Yet  worse, 
all  the  sources  of  discretionary  grace  and  favour  are  dried  up. 
The  Recorder  has  passed  sentence;  but  my  Lord  Mayor  cannot 
pardon.  No  tenant  of  crown  lands  can  obtain  a  renewal  of  his 
lease,  none  of  the  good  "pieces  of  preferment"  in  the  gift  of  the 
crown  can  be  obtained  by  gown  or  cassock.  As  the  Irish  member 
said,  between  the  resignation  of  the  old  administration  and  the 
appointment  of  their  successors,  no  gentleman  can  tell  where  to  go 
to  get  his  promises.  In  short,  all  the  main  branches  of  adminis- 
tration and  jurisdiction,  of  which  the  germs  are  found  in  the  Anglo- 
Saxon  constitution,  and  which  we  now  possess,  notwithstanding 
the  mutations  produced  by  eight  centuries  of  war  and  revolution, 
and  thirteen  years  of  reform,  would  have  come  to  an  end. 

Had  either  Edwin  or  Morkar  been  raised  to  the  throne,  an 
English  government  might  perhaps  have  subsisted.  But  when  the 
first  burst  of  enthusiasm  excited  by  the  proclamation  of  the 
Atheling  had  subsided,  then  the  Anglo-Saxons  were  roused  to  a 
full  sense  of  the  dangers  of  impending  anarchy.  The  absence  of 
a  king  appalled  the  nation.  Rarely  delegating  his  powers  to  others, 
no  veil  of  etiquette,  no  mist  of  forms  and  ceremonies  concealed  the 
sovereign  from  the  people.  The  king  sat  in  his  own  court,  hanged 
his  own  traitors,  granted  his  own  favours,  commanded  his  own 
soldiers,  made  his  own  bishops,  opened  his  own  purse  with  his  own 
hands.  Hence  all  the  active  powers  of  the  commonwealth  sprang 
from  the  very  person  of  the  king  as  the  visible  centre  of  unity;  the 
centre  round  which  every  sphere  revolved. 

Moreover,  the  powers  of  ruling  as  the  sovereign  of  the  English 
empire  were  deemed  to  be  so  completely  inherent  in  the  king — 
the  sworn  king — the  crowned  king — the  anointed  king — as  to 
render  it  impossible  to  supply  the  royal  authority  by  any  other 
chief  magistrate,  or  by  any  other  form  of  government.  It  is  well 
known  how  strongly  the  same  sentiments  prevailed  in  England 
during  the  Commonwealth  and  Protectorate,  and  how  much  they 
contributed  towards  the  restoration  of  the  monarchy.  Men  felt 
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that  the  value,  the  efficacy,  and,  we  may  add,  the  sanctity  of  the 
title  of  king  could  not  be  transferred  or  annexed  to  any  other  name 
of  dignity — had  Cromwell  boldly  acceded  to  the  "Humble  Petition 
"  and  Advice,"  we  doubt  whether  England  would  ever  have  seen 
Charles  II.  on  the  throne.  The  lawyers,  Daniel  Axtel  himself, 
could  never  well  understand  how  it  was  possible  to  arrest  John  Doe, 
unless  by  the  King's  writ  of  capias,  or  to  duck  the  scold,  unless  the 
offence  was  duly  laid  in  the  presentment,  as  a  breach  of  the  king's 
peace  and  against  his  crown  and  dignity. 

But  the  more  we  consider  the  subject,  and  endeavour  to  cause 
our  thoughts  to  answer  the  thoughts  of  the  Anglo-Saxons,  the  more 
do  the  urgent  reasons  for  the  restoration  of  the  royal  authority 
open  upon  us.  An  English-Saxon  king  was,  as  each  of  his  successors 
still  has  been,  a  responsible  functionary.  He  holds  his  dignity  upon 
condition.  Concurrent  with  the  inauguration  of  the  Anglo-Saxon 
king,  was  his  covenant  with  his  subjects.  His  throne  was  to  be 
founded  upon  justice.  It  was  not  the  Act  of  Settlement,  or  the  Bill 
of  Bights,  nor  the  Petition  of  Right,  which  created  the  compact 
between  king  and  people;  that  doctrine  had  prevailed  long 
before.  He  engaged  to  govern  according  to  law,  and  sealed  the 
compact  before  the  altar.  Unless  William  consented  to  wear  the 
crown  like  the  descendants  of  Cerdic,  all  these  constitutional  se- 
curities would  be  lost. 

If  the  English  had  thus  good  reasons  for  seeking  to  induce  the 
Conqueror  to  acknowledge  himself  the  legitimate  successor  of  the 
Confessor,  his  own  followers  must  have  sincerely  concurred  in 
the  desire.  National  pride,  the  honour  of  the  Norman  name,  may 
have  had  some  share — self-interest,  more.  In  matters  of  law  and 
government,  the  men  of  that  age  were  as  shrewd  and  sound 
reasoners  as  their  descendants  are  at  the  present  day.  Wilh'am 
had  long  since  promised  his  barons  land  and  fee  in  England.  If  he 
made  his  grants  to  them  without  any  definition  of  his  own 
authority,  without  any  certain  law,  they  would  have  had  no  law 
to  defend  them.  The  Duke  of  Normandy  was  already  a  despot  upon 
a  small  scale ;  what  would  he  be,  if  unrestrained  in  England  ? 

With  respect  to  William's  reluctance,  upon  which  so  much 
stress  has  been  laid,  its  causes  may  be  ambiguous.  Perhaps  some 
witty  jongleur  had  even  then  put  into  jingle  the  statesman's 
apophthegm  "Tart  de  la  parole  a  ete  donne  a  I'homme  pour  couvrir 
' '  ses  pensees. ' '  Nineteen  naysays  make  half  a  grant .  Willi am  hesi- 
tated, like  Cromwell  and  Caesar;  but  his  hesitation,  unlike  theirs, 
was  the  preliminary  to  assent.  A  disclaimer  followed  by  an  accept- 


The  Conquest  and  the  Conqueror  467 

ance  claims  no  great  credit  for  its  sincerity;  yet,  after  all,  there  is 
more  truth  in  mankind  than  men  give  one  another  credit  for. 
William  may  himself  have  seen  that  his  acceptance  of  the  title 
of  king  would  limit  his  authority.  Moreover,  when  an  object 
long  and  anxiously  sought  is  obtained,  we  accept  it  with  more  fear 
than  joy,  shrinking  instinctively  from  that  which  we  have  coveted, 
and  saddened  by  the  forebodings  that  the  fulfilment  of  human 
wishes  will  never  satisfy  the  desires  of  the  human  heart. 

William  placed  his  hand  upon  the  Gospel  book,  and  was 
anointed  with  the  holy  oil,  and  clad  in  the  dalmatica — ordained, 
indeed,  as  king  before  the  tomb  of  the  Confessor.  Varying  in 
language,  yet  not  essentially  in  spirit,  the  oath  he  took  is  according 
to  the  solemn  form  transmitted  by  usage  and  confirmed  by  statute 
at  the  present  day.  William  was  sworn  within  the  edifice  where  we 
have  three  times  witnessed  the  same  awful  ceremony ;  by  his  oath 
he  concluded  the  compact,  and  gave  the  promises  prescribing  the 
duty  of  the  sovereign.  Those  who  only  know  the  name  of  Saint 
Dunstan  in  connexion  with  an  idle  legend,  or  an  exaggerated  and 
perverted  history,  or  a  poetical  distortion  of  his  character,  may 
perhaps  be  surprised  to  learn  that  this  Archbishop  was  the  indi- 
vidual who  dictated  the  pact  which  defines  the  extent  and  limits 
the  abuse  of  sovereign  power.  Saint  Dunstan  penned  the  Corona- 
tion Oath;  and  the  Coronation  Oath,  developed,  became  the 
English  Constitution. 

London  obtained  a  special  covenant:  "William,  King,  greets 
"  William  the  Bishop  and  Godfrey  the  Portreeve,  and  all  the 
"  burgesses  within  London,  French  and  English,  friendly.  Ye  shall 
"  be  worthy  to  enjoy  all  the  laws  ye  were  worth  in  King  Edward's 
"  days.  Every  child  shall  take  to  his  father's  inheritance  after  his 
"  father's  days :  no  man  shall  do  you  any  wrong."  Few  words :  the 
precious  document,  still  in  the  city  archives — still  in  the  treasury 
of  the  successors  of  the  old  Portreeve — lies  within  the  palm  of  your 
hand ;  but  within  its  brief  compass  it  contained  all  that  the  citizens 
could  require.  William  guarantees  to  them — not  this  or  that 
privilege,  nor  does  he  set  out  their  boundary,  or  measure  their 
houses  and  lands — but  he  secures  them  all.  William  the  Conqueror 
secures  to  them,  collectively  and  individually,  the  whole  of  that 
ancient  freedom  which,  amidst  every  chance  and  change,  they  alone, 
of  all  the  burgher  communities  in  England,  have  retained  to  the 
present  day.  In  each  charter  granted  by  successive  kings,  the 
grant  of  William  is  repeated  as  the  first  chapter  of  their  book  of 
civil  liberties. 
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Yet  there  was  one  to  whom  more  gratitude  was  due  from 
London,  than  to  William  the  king;  it  was  to  William  the  bishop , 
by  whose  intercession  and  influence  the  grant  was  obtained.  His 
tomb  was  "plucked  down"  probably  during  the  general  devasta- 
tion of  the  memorials  of  ancient  piety;  yet  even  as  late  as  the  reign 
of  Charles  I.  the  Lord  Mayor  and  aldermen,  when  on  the  "scarlet 
"  days"  they  resorted  to  Saint  Paul's  Cathedral,  turned  aside  as 
they  advanced  up  the  nave,  and  walked  to  the  gravestone  which 
covered  his  remains — as  some  token,  now  that  the  lamps  were 
extinguished,  and  the  obit  suppressed,  and  the  dirge  no  longer 
sung,  of  their  respect  for  Bishop  William's  memory. 

It  was  by  these  transactions,  in  which  Thierry  sees  nothing 
but  fraud  and  violence,  that  England,  about  to  split  in  fragments, 
was  knit  and  bound  together,  and  prepared  to  become  one  king- 
dom, under  one  high  Court  of  Parliament — King,  Lords  Spiritual 
and  Temporal,  and  Commons.  The  Conquest  did  not  give  us  our 
constitution,  but  prepared  the  way  for  the  Constitution  through 
many  an  age  of  turmoil  and  trouble.  And,  in  order  more  fully  to 
appreciate  and  understand  the  process,  we  would  wish  the  his- 
torical student  to  keep  in  mind  the  parallel  between  France  under 
the  Capetians,  and  the  Roman  or  German  empire,  after  the 
extinction  of  the  Carlovingian  dynasty,  which  we  have  indicated 
in  a  former  essay  (vol.  LXXH.  p.  340)a. 

We  shall  best  comprehend  our  own  history  by  carefully 
studying  the  course  assumed  by  the  constitutional  history  of  the 
Carlovingian  inheritance.  There  was  a  period  when  the  Basileus 
of  Albion  and  Charlemagne  were  the  only  sovereigns  in  Latin 
Europe  who  represented  the  Roman  authority;  and,  differing  in 
details,  the  institutions  of  Britain  and  of  the  Carlovingian  empire 
were  actuated  by  a  kindred  spirit,  though  not  exactly  invested  with 
the  same  form. 

We  consider,  therefore,  that  our  history  must  in  some  respects 
be  treated  as  a  continuous  solution  of  constitutional  problems. 
Why  did  not  the  Earl  of  Chester,  and  the  Lords  Marchers,  and  the 
Princes  of  Wales,  and  the  Earl  of  Richmond,  and  the  Bishop  of 
Durham,  attain  the  same  sovereign  independence  as  the  Dukes  of 
Bavaria  or  Saxony,  or  the  Counts  of  Mecklenburg,  or  the  Arch- 
bishop of  Cologne  ?  What  prevented  the  Cinque  Ports  from  hoisting 
a  flag  as  independent  as  that  of  the  Hanse  Towns?  Wherefore  did 
Exeter  and  London  become  integral  portions  of  the  kingdom,  while 
Augsburg  and  Frankfort  acquired  a  political  independence  which 

a  See  vol.  x.  p.  85. 
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defied  the  head  of  the  empire?  On  the  other  hand,  why  did  France 
see  the  provincial  states  of  Normandy,  and  Provence,  and  Britanny 
gradually  lose  all  their  power;  first  passing  through  a  stage  in 
which  they  were  very  influential,  and  then  waning  away  without 
giving  rise  to  any  united  Diet  or  Parliament  for  the  French 
kingdom  ? 

In  the  Germanic  portion — in  the  Empire  properly  so  called — 
the  supreme  and  transcendent  authority  of  the  Caesar  over  all 
the  subject  states,  and  nations,  and  principalities,  and  com- 
munities, was  always  acknowledged  in  theory,  and  during  a  short 
era,  or  occasionally,  exerted  with  vigour.  To  the  Reichstag, 
however  its  conformation  may  have  varied,  belonged  constitu- 
tional supremacy  over  each  member  of  the  empire.  But  in  the 
several  constituent  portions  of  the  empire,  which  were  monarchical, 
however  the  monarch  may  have  been  styled,  Herzog,  Markgraf, 
or  Graf,  there  arose  a  new  development  of  authority  which  gave 
these  subordinate  Sovereigns  more  power  as  against  the  Emperor, 
without  any  corresponding  growth  of  influence  in  the  main  body 
of  the  people.  The  provincial  states  became  in  general  very  in- 
significant; none  ever  acquired  a  definite  legislative  authority — 
Wirtemberg  and  East  Friesland,  perhaps,  excepted.  The  cities,  on 
the  contrary,  emancipated  themselves  into  absolute  republics, 
storming  against  count  and  prelate,  king  and  kaiser.  The  Diet 
became  a  great  political  confederation,  leaving  the  sovereigns  to 
govern  or  misgovern  their  people  as  they  thought  best.  The  con- 
science of  the  Diet,  both  religious  and  political,  was  directed,  as  it 
were,  to  the  whole  body  of  the  empire,  and  if  it  interfered  in  the 
relations  between  subject  and  sovereign,  of  which  interference, 
however,  we  find  few  examples  before  the  Reformation,  it  was 
principally  for  the  purpose  of  preventing  any  detriment  to  the 
interests  of  the  federation  by  such  internal  dissensions.  In  the 
meanwhile,  the  power  of  the  Emperor  gradually  waned  away; 
nor  could  he  have  exercised  the  few  branches  of  supremacy  which 
remained  to  him,  had  not  his  hereditary  or  territorial  dominions 
enabled  him  to  enforce  the  prerogatives  thus  grudgingly  allowed. 
Taken  as  a  whole,  and  using  the  word,  constitution  in  its  modern 
sense,  no  portion  of  Europe  is  so  little  constitutional  as  Germany. 

France  saw  the  great  feudatories a  rapidly  becoming  the 
virtual  sovereigns  of  the  realm,  excepting  in  the  duchy  of  Paris, 

a  We  use  the  term  feudal  like  that  of  Gothic  architecture,  as  incorrectly  and 
arbitrarily  created  and  applied,  yet  convenient  because  it  conveys  a  precise 
notion. 
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and  the  portions  which  gradually  became  immediately  subject  to 
the  king.  In  these  duchies,  counties  and  fiefs,  the  conformation 
of  the  etats  assumes  a  development  more  or  less  complete,  though 
on  the  whole  highly  influential;  but  there  is  no  diet,  no  land-tag, 
no  parliament  for  the  kingdom  of  the  French.  There  is  an  entire 
gap,  so  to  speak,  in  the  legislative  hierarchy.  In  the  meanwhile, 
even  when  the  authority  of  the  crown  is  at  the  lowest,  its  influence 
is  constant,  and  constantly  gaining  strength.  Influence  becomes 
political  power,  and  this  political  power  of  the  king  steadily 
increases,  until  a  sovereign  arises  who  determines  upon  the 
revolutionary  measure  of  assembling  the  States-General — revolu- 
tionary because  resulting  solely  from  royal  will  and  pleasure. 
Let  the  French  constitutional  antiquaries  say  what  they  please, 
such  an  assembly  as  the  HJtats-Generaux  was  not  grounded  upon 
ancient  usages,  not  taught  by  ancient  traditions,  not  warranted 
by  prerogative,  not  sanctioned  by  law;  but  the  good  sense,  the 
vigour,  the  necessity,  if  you  choose,  of  the  crown  stood  in  the  place 
of  usage,  and  tradition,  and  prerogative,  and  law.  The  ordinance 
which  convoked  the  first  States-General  was  as  much  a  coup  d'etat 
as  that  which  cost  Charles  X.  his  throne.  The  constitutional  history 
of  France  begins  with  a  revolution;  and  what  was  the  result?  The 
provincial  states  lost  their  authority;  the  States-General  became 
unmanageable  and  effete,  troublesome  to  the  crown,  unprofitable 
to  the  people,  until  the  whole  was  swept  away,  and  the  new  order 
of  things  established  which  in  all  its  waves  and  mutations  exhibits 
only  one  element,  a  central  despotic  authority,  into  which  all  others 
are  constantly  tending  to  sink  and  disappear. 

If  comparative  anatomy  be  useful  to  the  physiologist,  not  less 
instructive  to  the  historian  is  the  comparative  development  of 
constitutions.  Perhaps  due  attention  to  the  prevailing  principle 
of  our  government  will  enable  us  to  afford  something  like  an 
explanation  of  the  contrast  between  England,  and  France,  and 
Germany;  but  it  is  a  principle  which  has  never  been  appre- 
ciated by  continental  writers — except  only  Hegel — rarely  by  our 
own. 

The  English  constitution  is  not  based  upon  liberty,  but  upon 
law;  our  laws  secure  the  liberty  of  the  subject, — our  laws  know 
nothing  of  the  liberty  of  the  people; — yet  the  subject  values  his 
liberty  only  to  obtain  the  protection  of  the  law.  Our  parliament 
is  not  a  political  assembly,  but  a  tribunal ;  and  in  which,  whatever 
the  question  may  be,  the  vote  of  the  member  is  the  exercise  of  his 
functions  as  a  judge — a  judge,  if  need  be,  between  the  subject 
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and  the  sovereign.  Whatever  abuse,  whatever  unconscientiousness 
may  have  been  exhibited  by  individuals  or  parties,  this,  and  no 
other,  is  the  theory  of  all  our  conflicts  and  revolutions.  Ours  has 
not  been  a  rude  contest  for  assertion  of  individual  independence, 
but  an  attempt  to  obtain  an  adjudication  upon  our  rights.  We  have 
never  contended  for  abstract  rights  or  for  general  principles;  our 
constitution  is  not  a  charter  of  maxims  and  definitions,  divided  into 
chapters  and  articles,  but  the  result  of  definite  remedies  applied 
to  definite  grievances ;  when  it  ceases  to  be  so,  our  empire  will  have 
completed  its  fall. 

Subjects  and  questions  connected  with  the  Conquest  crowd 
upon  us.  Was  the  use  of  the  French  or  Romance  language  in 
England  the  immediate  effect  of  the  Conquest?  Did  William  the 
Conqueror  introduce  the  "feudal  system" ?  Was  there  ever  such  a 
thing  as  the  "feudal  system"?  Was  there  ever  in  England  such 
a  villein  as  is  described  in  law-books  and  romances,  in  Blackstone 
or  Ivanhoe?  Was  there  ever  such  a  "state  of  society"  as  exhibited 
in  Dr.  Robertson's  Viewl  or  in  Mrs.  Radcliffe's  Mysteries  of 
UdolpJiol  What  was  the  real  "spirit  of  chivalry" — when  did 
"  chivalry  "  begin — when  did  it  end  ?  did  it  not  end  before  it  began  ? 
Was  not  Matthew  Bramble  in  the  right  when  he  said  that  seeing 
how  his  contemporary  antiquaries  had  exaggerated  the  "influence 
"of  chivalry,"  he  expected  that  the  use  of  trunk  hose  and  spiced 
ale  could  be  deduced  therefrom  ?  Where  is  the  best  comment  to  be 
found  upon  the  pretensions  of  Pope  Hildebrand?  Must  we  not 
descend  to  the  Peace  of  Westphalia  to  understand  him?  But  all 
these  topics  we  must  leave  undiscussed,  and — hoping  and  trusting 
that  if  any  of  our  readers  are  unacquainted  with  Thierry's  narra- 
tive, they  now  will  turn  to  ita — hasten  to  the  conclusion  of  the 
Conqueror's  reign. 

Amongst  the  other  troubles  and  causes  of  trouble  attached,  as 
so  many  curses,  to  the  inheritance  of  Rollo,  was  a  claim  possessed 
by  William  to  what  was  afterwards  usually  called  the  Norman 
Vexinb.  This  district  was  a  dismemberment  of  a  once  much  more 
important  territory.  In  the  age  of  Caesar  and  Ptolemy  the 
Pagus  Veliocassinus  included  the  city  of  Rouen.  One  fine  portion, 
afterwards  called  the  Rouennais,  fell  to  the  share  of  Rollo.  A 
second  portion  was  held  by  the  kings  of  France,  after  the  extinc- 

a  We  take  this  opportunity  of  thanking  Mr.  Charles  Hamilton,  for  a  very  well 
executed  translation  of  Thiery's  History  of  the  Conquest — it  is  the  performance 
of  an  accomplished  and  discriminating  scholar. 

b  Mr.  Stapleton's  map  and  geographical  comments  should  be  consulted ;  they 
are  invaluable  for  all  such  portions  of  French  and  Norman  history. 
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tion  of  a  line  of  counts  of  obscure  origin,  who  claimed  great 
independence.  It  should  seem  that  they  were  patrons  of  the 
"Advowson  of  St.  Denis";  and  it  was  in  this  capacity  that  the 
kings  of  France  waved  the  oriflamme,  afterwards  deemed  the  dis- 
tinctive ba-nner  of  the  crown.  The  third  portion  of  the  Vexin  was 
the  tract  about  which  the  present  strife  arose.  It  had  been  ceded 
to  William's  father,  but,  during  his  minority,  the  kings  of  France 
had  repossessed  themselves  of  the  territory.  Whether  from  policy 
or  from  apprehension,  William  was,  on  the  whole,  loath  to  war 
against  his  liege  lord,  Philip ;  indeed,  every  battle  which  the  duke 
of  Normandy  fought  against  the  king  of  the  French,  was  an 
example  of  insubordination  which  recoiled  upon  the  king  of  the 
English.  At  length,  extensive  depredations  committed  by  the 
burgesses  of  Mantes — forays  made  into  Normandy,  and  these 
attacks,  too,  upon  the  lands  of  such  proud  barons  as  William  de 
Breteuil  and  Roger  de  Ivry,  roused  William  to  great  anger.  He 
was  affronted  by  the  insult  received  from  those  whom  he  viewed 
as  his  revolted  subjects,  and  he  demanded  the  cession  of  Mantes 
and  Chaumont,  in  addition  to  the  whole  of  the  territory,  which,  he 
alleged,  had  been  withheld.  Philip  refused;  cavilling,  it  is  said, 
and  instigated  by  the  undutiful  Robert,  then  at  war  with  his 
father,  and  evading  rather  than  denying  the  claim.  Coarse  jests 
passed  between  the  sovereigns,  by  which  they  were  mutually 
embittered;  and  William,  now  no  longer  to  be  restrained,  prepared 
to  assert  his  rights  by  the  sword. 

In  the  style  of  the  Trouveurs,  our  chroniclers  tell  us  how  the 
harvest  was  waving,  the  grapes  swelling  on  the  stem,  the  fruits 
reddening  on  the  bough,  when  William  entered  the  fertile  land; 
as  he  advanced,  the  corn  was  trodden  down,  the  vineyards 
havocked,  the  gifts  of  Providence  wastefully  destroyed.  An 
imprudent  sally  of  the  inhabitants  of  Mantes  enabled  William  to 
enter  the  city.  It  was  fired  by  the  soldiery;  churches  and  dwellings 
alike  sank  in  the  flames ;  even  the  recluses  were  burnt  in  their  cells. 
William,  aged  and  unwieldy  in  body,  yet  impetuous  and  active  in 
mind,  cheered  the  desolation,  and  galloped  about  and  about  through 
the  burning  ruins.  His  steed  stumbled  amidst  the  embers ;  like  the 
third  sovereign  who  bore  the  name  of  William,  the  rider  received 
a  fatal  hurt  from  his  fall.  A  lingering  inflammation  ensued  from 
the  bruise,  which  the  leechcraft  of  those  days  could  neither  heal 
nor  allay.  The  noise,  the  disturbance,  the  atmosphere  of  the  close, 
narrow,  unsavoury  streets  of  Rouen  became  intolerable  to  the 
fevered  sufferer,  and  he  was  painfully  removed  to  the  conventual 
buildings  of  St.  Gervase  on  an  adjoining  hill.  The  inward  com- 
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foustion  spread  so  rapidly  that  no  hope  of  recovery  remained,  and 
William  knew  that  there  was  none. 

Now  ensued  that  conflict  of  feelings,  never  entirely  absent  from 
the  bed  of  death,  but  sometimes  so  painfully  visible;  when,  as 
personified  in  the  paintings  which  bespeak  the  mind  of  the  ages 
that  produced  them,  we  behold  the  good  angel  and  the  evil  demon 
contending  for  the  mastery  of  the  departing  soul — the  clinging  to 
earthly  things,  with  an  entire  consciousness  of  their  worthlessness 
— self-condemnation  and  self-deceit ; — repentance  and  obduracy — 
the  scales  of  the  balance  trembling  between  heaven  and  hell.  "No 
"  tongue  can  tell,"  he  said,  "  the  wickedness  which  I  have  per- 
"  petrated  in  my  life  of  toil  and  care."  He  recounted  his  trials, 
the  base  ingratitude  he  had  sustained,  and  also  extolled  his  own 
virtues ;  he  confessed  himself,  praised  himself  for  his  conscientious 
appointments  in  the  church;  his  alms,  and  the  seventeen  monas- 
teries and  six  nunneries  which  under  his  reign  had  been  founded 
in  Normandy.  But  Rufus  and  Henry  are  standing  by  the  bedside. 
Who  is  to  be  the  Conqueror's  heir?  How  are  his  domains  to  be 
divided ?  Robert,  as  firstborn,  is  to  take  Normandy?  "  Wretched," 
declared  the  king,  "will  be  the  country  subjected  to  his  rule,  but 
"  he  hath  received  the  homages  of  the  barons;  and  the  concession 
"  once  made  cannot  be  withdrawn.  Of  England  I  will  appoint 
"  no  one  heir;  let  Him  in  whose  hands  are  all  things  provide 
"  according  to  His  will."  Bitterly  lamenting  the  crimes,  the 
slaughters,  the  wide-wasting  wretchedness  produced  by  his 
ambition,  he  declared  he  dared  not  bestow  the  realm  thus  won  by 
wrongfulness.  But  this  reserve  was  a  mere  delusion,  and  he  evaded 
the  import  of  his  own  words  by  declaring  his  hope  that  William, 
who  from  youth  upwards  had  been  an  obedient  son,  might  succeed 
him.  Nor  did  he  rest  in  the  mere  wish.  He  turned  him  round  in  his 
weary  bed,  and  directed  that  a  mandate  should  be  prepared, 
addressed  to  Lanfranc,  commanding  him  to  place  Rufus  on  the 
throne:  and  the  dying  man,  he  who  had  just  vowed  that  he  would 
not  take  a  thought  concerning  the  sinful  inheritance,  affixed  his 
royal  signet  to  the  instrument  by  which,  in  fact,  he  bequeathed 
the  unlawful  gain.  And  he  forthwith  delivered  the  same  to  Rufus, 
kissed  him  and  blessed  him,  and  Rufus  hastened  away  to  England, 
lest  he  should  lose  that  blood-stained  crown.  And  what  was  Henry 
Beauclerk,  his  father's  favourite,  to  inherit?  A  treasure  of  five 
thousand  pounds  of  white  silver,  told  and  weighed.  Henry  began 
to  lament  this  unequal  gift.  "What  will  all  the  treasure  profit  me," 
he  exclaimed,  "if  I  have  neither  land  nor  home"?  William  com- 
forted his  youngest  son,  and  that  strangely,  by  the  prophetic 
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intimation  that,  becoming  far  greater  than  either  brother,  Henry 
should  one  day  possess  all  his  parental  honours. 

William  was  now  silent.  Those  who  surrounded  him,  had  heard 
of  alms  and  of  repentance,  of  contrition,  and  of  distribution  of  the 
wealth,  no  longer  his  own — a  little  to  the  poor — all,  save  that 
little,  to  his  sons.  Of  forgiveness  nothing  had  been  said  by  William ; 
nothing  of  remission  to  the  captives  in  the  dungeon,  upon  whom 
the  doom  of  perpetual  imprisonment  had  been  passed.  Would  not 
the  king  show  mercy  if  he  expected  mercy?  William  assented. 
Morkar  had  been  unjustly  punished,  this  William  confessed,  and 
let  him  be  forthwith  freed.  Roger  de  Breteuil  had  been  rightly 
cast  into  prison,  yet  William  assented  to  his  enlargement.  Wulnoth, 
the  brother  of  Harold,  a  child  when  he  fell  into  the  hands  of  the 
Conqueror,  who  had  sternly  kept  him  in  chains  from  his  infancy, 
and  Siward  of  the  north,  both  now  breathed  the  fresh  air  again; 
and  William  ended  by  ordering  that  all  the  prison  doors  in  England 
and  Normandy  should  be  opened,  except  to  one  alone,  except  to 
Odo  his  brother.  Much  were  they  saddened  at  this  hardness,  many 
and  urgent  were  the  entreaties  made.  At  length  William  relaxed 
his  severity,  without  relenting,  declaring  that  he  yielded  against 
his  will.  But  this  act  of  grudging  coerced,  extorted  forgiveness, 
was  his  last.  A  night  of  somewhat  diminished  suffering  ensued. 
He  sunk  into  that  state,  half  sleep,  half  stupor,  when  the  troubled 
expiring  body  takes  a  dull,  painful,  unrestful  rest,  before  its  last 
long  earthly  repose ;  but  as  the  cheerful,  life-giving  rays  of  the  rising 
sun  were  just  darting  above  the  horizon  across  the  sad  apartment, 
and  shedding  brightness  on  its  walls,  William  was  awakened  from 
his  imperfect  slumbers  by  the  measured,  mellow,  reverberating, 
lengthened,  swelling  toll  of  the  great  cathedral  bell.  "  It  is  the  hour 
"  of  Prime,"  replied  his  attendants,  in  answer  to  his  inquiry.  Then 
were  the  priesthood,  in  full  choir,  welcoming  with  voices  of  gladness 
the  renewed  gift  of  another  day,  and  praying  in  the  words  of  the 
hymna  which  once  only  in  each  year  is  now  heard  in  one  only 

a  The  hymn  "ad  primam"  common  to  all  the  ancient  western  liturgies,  is 
sung  in  the  original  Latin  by  the  scholars  of  Winchester  College  when  they  separate 
for  the  Whitsun  vacation: — 

"  Jam  lucis  orto  sidere  Incoepta  dum  fluet  dies, 

Deum  precemur  supplices,  O  Christe,  custos  pervigil, 

Nostras  ut  ipse  dirigat :  Quas  saevus  hostis  obsidet, 

Lux  increata,  semitas.  Portas  tuere  sensuum. 

Nil  lingua,  nil  peccet  manus,  Praesta  diurnus  ut  tuae 

Nil  mens  inane  cogitet :  Subserviat  laudi  labor; 

In  ore  simplex  veritas,  Auctore  quae  te  coepimus 

In  corde  regnet  caritas.  Da  te  favente  prosequi," 
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congregation  of  the  English  Church,  that  the  hours  might  flow  in 
holiness,  till  blessed  at  their  close. 

"  Now  that  the  sun  is  gleaming  bright, 
Implore  we,  bending  low, 
That  He,  the  uncreated  Light, 
May  guide  us  as  we  go. 

No  sinful  word,  nor  deed  of  wrong, 
Nor  thoughts  that  idly  rove ; 
But  simple  truth  be  on  our  tongue, 
And  in  our  hearts  be  love. 

And,  while  the  hours  in  order  flow, 
O  Christ,  securely  fence 
Our  gates,  beleaguer'd  by  the  foe, — 
The  gate  of  every  sense. 

And  grant  that  to  Thine  honour,  Lord, 
Our  daily  toil  may  tend ; 
That  we  begin  it  at  Thy  word, 
And  in  Thy  favour  end." 

But  his  day  of  labour  and  struggle,  sin  and  repentance  was  passed, 
and  William  lifted  up  his  hands  in  prayer  and  expired. 

As  was  very  common  in  these  times,  the  death  of  the  great  and 
rich  was  the  signal  for  a  scene  of  disgraceful  neglect  and  confusion. 
Not  that  we  are  now  more  humanized  in  heart;  even  in  our  own 
days,  the  degraded  chamber  of  a  departed  monarch  is  reported  to 
have  witnessed  the  vilest  rapacity ;  but  in  earlier  periods,  the  eager 
greediness,  now  usually  restrained  from  much  outward  demonstra- 
tion by  habits  of  decorum  and  dread  of  puuishment,  was  dis- 
played and  vented,  almost  as  a  matter  of  course,  without  hesitation, 
fear,  or  shame.  The  attendants  plundered  the  royal  chamber, 
stripped  the  body  even  of  its  last  garments,  sons,  kinsmen,  servants, 
all,  without  exception,  rushing  out,  left  the  poor  diseased  corpse 
lying  naked  on  the  floor.  So  completely  was  it  abandoned,  that  the 
duty  of  conveying  the  remains  of  William  to  the  monastery  of 
St.  Stephen,  at  Caen,  which  he  had  founded,  was  performed  by  the 
care  and  charity  of  a  knight  of  humble  fortune  and  low  degree, 
grieved  at  the  indignity  to  which  the  mortal  spoil  of  his  sovereign 
was  exposed.  The  monks  came  forth  with  song  and  dirge,  and 
receiving  the  body,  they  took  order  for  the  royal  sepulchre.  The 
grave  was  dug  deep  in  the  presbytery,  between  altar  and  choir. 
All  the  bishops  and  abbots  of  Normandy  assembled.  After  mass 
had  been  sung,  Gilbert,  Bishop  of  Evreux,  addressed  the  people; 
and,  when  he  had  magnified  the  fame  of  the  departed,  he  asked 
them  all  to  pray  for  his  soul.  And  then  a  loud  voice  was  heard  from 
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the  crowd — a  poor  man  stood  up  before  the  bier,  one  Ascelin,  who 
forbade  that  William's  corpse  should  be  received  into  the  ground 
he  had  usurped  by  reckless  violence.  The  land  whereon  the  church 
of  St.  Stephen  stood — the  monastery,  whose  erection  was  amongst 
the  good  works  upon  which  William  relied — had  been  taken  by 
William  from  Arthur,  the  father  of  Ascelin,  and  any  compensation 
had  been  denied.  All  present,  bishops,  and  nobles,  all  the  by- 
standers, indeed,  knew  how  sadly  true  was  the  complaint,  and  they 
pacified  Ascelin  by  paying  him  the  price  of  that  narrow  little  plot 
of  earth,  the  seven  feet  of  mould,  the  contested  resting-place  of  the 
Conqueror.  Ascelin,  further  promises  being  made  to  him,  withdrew 
his  ban,  but  as  the  swollen  corpse  sank  into  the  grave,  it  burst, 
filling  the  sacred  edifice  with  corruption.  The  obsequies  were 
hurried  through,  and  thus  was  William  the  Conqueror  gathered 
to  his  fathers — with  loathing,  disgust  and  horror. 


DEVELOPMENTS  OF  THE  CONQUEST1. 

1.  ANSELM  VON  CANTERBURY.  Dargestellt  von  F.  R.  HASSE.  Leipzig, 

1843. 

2.  ANSELM  VON  CANTERBURY.   Dargestellt  von  G.  F.  FRANCK.   1842. 

3.  ANSELM   ERZBISCHOF  VON    CANTERBURY.     (Mohlers    gesammelte 

Schriften  und  Aufsatze.)   Regensburg,  1839. 

"As  it  is  the  sacred,  unalienable,  and  inviolate  privilege  of  every 
"  freeborn  Englishman  " — said  our  friend  Euphranor2  to  us  lately — 
"  a  privilege  grounded  upon  a  far  firmer  basis  than  Lord  John 
"  Russell's  Reform  Bill,  King  William's  Bill  of  Rights,  or  King 
"  John's  Magna  Charta, — to  meddle  with  every  concern  in  which 
"  he  has  no  concern — to  interfere  with  all  business  with  which 
"  he  has  no  business — and  to  give  his  decided  opinion  on  all  topics, 
"  but  most  particularly  upon  those  which  he  does  not  understand, 
"  I  will,  without  any  false  modesty  or  hesitation,  freely  make  the 
"  avowal,  that,  unable  as  I  am  to  distinguish  Rubens  from  Raphael, 
"  or  Teniers  from  Tintoret,  excepting  when  the  name  is  kindly 
"  inscribed  upon  the  frame,  I  am  extremely  anxious  to  contribute 
"  my  mite  of  meddling  towards  the  revival  of  sestheticism  in  this 
"  country.  But  then  I  have  a  scheme  of  my  own,  which,  without 
"  any  disparagement  to  the  Fine  Arts  Commission,  will,  I  trust, 
"  give  universal  satisfaction.  As  to  the  Academy,  their  case  is 
"  hopeless ;  I  have  long  since  despaired  of  them.  Can  the  operations 
"  of  any  hanging  committee,  however  just,  however  impartial, 
"  be  pleasing  to  those  who  are  subjected  to  its  gentle  kindness? 

"Now,  my  scheme,  not  merely  extends  to  the  encouragement 
"  of  art,  but  to  the  far  more  important  object  of  finding  constant 
"  employment  for  artists.  However  extensive  the  walls  of  the 
"  Palace  at  Westminster  in  which  the  Queen  permits  Lords  and 
"  Commons  to  hold  their  meetings,  there  must  at  last  be  an  end  of 
"  surface,  strange  as  such  a  proposition  may  appear.  We  already 
"  begin  to  labour  under  the  pressure  of  a  surplus  of  artistic  popula- 
"  tion.  Art  unions  may  for  a  time  rescue  many  a  blighted  votary 
"  of  the  pallet  from  the  comforts  of  the  poor-law  dietary ;  but  the 
"  supply  will  speedily  exceed  the  demand.  Nor  can  I  anticipate 
"  any  permanent  remedy  for  this  item  in  the  perils  of  the  nation 
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"  unless  we  revive  that  most  useful  branch  of  art,  which  was  wont 
"  in  former  days  to  be  called  into  action — not  by  lectures  or  by 
"  professors — not  by  galleries,  museums,  or  competitions — not  by 
"  any  gold  or  silver  medals,  except  in  the  shape  of  the  current  coin 
"  of  the  realm,  and  by  the  simple  action  of  the  sign-post.  That 
"indeed" — continued  Euphranor  with  great  emphasis — "was 
"truly  popular  painting;  painting  for  the  people;  painting  for 
"  the  masses.  Could  any  gallery  in  the  whole  world  be  so  gorgeous 
"  as  the  long  vista  presented  by  Cheapside  in  the  reign  of  Queen 
"  Anne,  when  every  shop  had  its  pictorial  display,  and  as  the 
"  Spectator  informs  us,  the  profits  of  the  whole  year  of  a  young 
"  tradesman's  business  were  invested  in  the  gilding  and  colours 
"  of  the  glorious  beacon  which  attracted  customers  from  afar — 
"  King  Charles,  in  a  full-bottomed  wig,  at  the  top  of  the  royal  oak ; 
"  the  duke  of  Marlborough  on  his  charger; — the  black  swan,  then 
"thought  introuvable; — and  the  Good  Woman,  who  has  ever 
"  proved  so.  Yet  the  remedy  is  plain.  Let  an  Act  of  Parliament 
"  be  passed,  compelling,  under  proper  penalties,  every  tradesman, 
"  to  resume  his  sign,  and  the  pencil  of  each  aspirant  to  distinction 
"  in  the  fine  arts  would  be  employed  to  the  full  extent  which  it 
"  deserves;  is  not  that  saying  everything? 

"  The  sign  of  the  general  dealer  has  long  since  passed  away,  with 
"  all  the  opinions  and  traditions  of  the  age  of  the  cocked-hat, 
"  knee-buckle,  and  sword — the  age  when  John  Bull  was  roused 
"  against  Mounseer  by  invoking  his  detestation  of  papistry, 
"  slavery,  and  wooden  shoes — the  age  when  aldermen  ate  custard 
"  with  apple  pie.  Such  a  consummation  was  to  be  expected;  but 
"  even  in  the  *  public  line'  as  it  is  called,  in  which  the  last  vestiges 
"  of  the  ancient  usage  lingered  to  our  own  youthful  days,  signs 
"  have  become,  like  virtue  or  patriotism  words  and  nothing  more. 
"  Dr.  Johnson  hated  a  docker.  I  am  often  tempted  to  hate  reading 
"  and  writing  just  as  bad;  for  the  extension  of  those  acquirements 
"  which  have  conducted  so  many  a  man  to  the  gallows,  has  con- 
"  tributed  to  destroy  the  last  lingering  vestiges  of  this  branch  of 
"art. 

"I  cannot  sufficiently  deplore  the  modern  spirit  of  innovation 
"  mainly  arising  from  the  schoolmaster  being  abroad,  which  has 
"  substituted  written  denominations  for  the  ancient  pictorial 
"  representations,  destined,  in  the  course  of  a  few  years,  to  become 
"  more  obsolete  than  the  hieroglyphics  of  Egypt.  Even  the  Red 
"  Lion  at  Brentford  will  only  be  known  by  his  traditional  reflection 
"  in  the  countenance  of  the  landlady.  It  is  not  merely  the  pleasure 
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*'  of  the  eye  which  is  thus  lost ;  we  are  also  deprived  of  the  Intel- 
"  lectual  stimulus  to  improvement,  and  the  exercise  of  mental 
"  ingenuity,  afforded  by  these  relics  of  medieval  ethos  and  feeling. 
"  I  do  not  allude  to  such  vulgated  rebuses  as  the  Bull  and  Mouth, 
"  the  Bolt  and  Tun,  or  the  Bell  Savage,  nor  even  to  the  classical 
"  myth  which  the  antiquary  discovers  in  the  Bake-house  and  the 
"Bag  o'  Nails.  What  I  regret  is  the  pointed  wit  of  'we  three 
*'  'loggerheads  be/  which  used  to  enliven  the  churl  when  he  looked 
"  at  the  two  grinning  horse-shoe  faces  on  the  board;  but  above  all 
"  the  deeper  and  more  abstract  arcana  imperii  shrouded  in  the 
"  allegory  of  the  Four  Alls,  whilom  swinging  in  the  breeze  or 
"  creaking  in  the  blast,  or  flipflapping  above  the  inviting  porch  and 
"  portal  of  the  alehouse  of  the  village — the  group  composed  of  the 
"  portly  and  rubicund  divine,  in  gown  and  cassock ;  the  bold 
"dragoon,  wielding  his  trenchant  blade;  and  the  jolly,  merry 
"  smock-f rocked  husbandman,  resting  on  his  spade — at  the  summit 
"  his  majesty,  adorned  by  all  the  blaze  of  ermined  robe,  jewelled 
"  crown,  and  golden  sceptre;  whilst  the  labels  from  the  mouths 
"  of  the  four  portraitures  respectively  utter  the  four  memorable 
"  sentences — 'I  pray  for  all — I  fight  for  all — I  work  for  all — I 
"  'govern  all ' — thus  giving  rise  to  the  denomination  by  which  they 
"  were  collectively  termed.  Homely  as  this  representation  may 
"  seem,  it  was  a  true  transmission  of  the  wisdom  of  our  ancestors. 
"  As  such,  it  is  recorded  in  the  venerable  volume  of  our  Anglo-Saxon 
"  laws,  where,  amongst  the  institutions  of  King  Canute,  we  may 
"  study  that  very  remarkable  chapter,  in  which  the  legislator 
"  speaks  as  a  moral  teacher;  and  after  defining  the  duties  of  the 
"  sovereign,  proceeds  to  those  which  the  other  three  orders  of  the 
"  commonwealth  must  severally  perform.  Listen  to  him  in  his 
"  homely  but  expressive  language; — 'Every  lawful  throne  which 
"  'stands  perfectly  erect,  stands  on  three  pillars ;  one  is  the  "orator," 
"  'and  the  second  is  "the  laborator,"  and  the  third  is  the '  'bellator." 
"  'Oratores  are  supplicants  whose  dutyis  to  serve  God,  and  earnestly 
"  'intercede  both  day  and  night  for  all  the  nation.  Laboratores 
"  'are  tillers  who  are  to  provide  that  by  which  all  the  people  shall 
"  'live.  Bellator es  are  warriors  who  are  to  defend  the  country 
"  'martially  with  weapons.  On  these  three  pillars  ought  every 
"  'throne  to  stand  rightfully  in  a  Christian  nation;  and  if  anyone 
"  'of  them  become  weak,  forthwith  the  throne  will  totter;  and  if 
"  'any  one  of  them  break,  then  down  the  throne  will  fall.'a  Such 

a  The    passage    quoted   by   Euphranor   from   memory,   will   be   found    in 
Mr.  Thorpe's  valuable  volume,  p.  423. 
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"  was  their  theory  of  government,  giving  to  each  class  of  society 
"  its  due  honour,  its  due  praise,  but  ever  acknowledging  that  the 
"  first  and  greatest  duty  of  the  State  is  to  seek  the  blessing  and 
"  protection  of  Almighty  Providence." 


Euphranor  now  is  silent.  Whatever  may  be  thought  of  the  tone 
and  manner  of  his  observations,  we  introduce  them,  now  that  we 
are  attempting  to  develop  the  course  of  English  history,  as  an 
explanation  of  the  reasons  inducing  us  to  enlarge  far  more  amply 
upon  what  are  commonly  termed  "Church  affairs,"  than  has  been 
usual  in  deducing  our  national  annals. 

Why  should  we  seek  to  disguise  or  conceal  the  fact,  that  in 
treating  upon  the  progress  of  European  society  in  its  earlier  stages, 
no  pen  can  really  draw  any  definite  line  between  ecclesiastical 
and  civil  history,  and  for  this  plain  reason,  that  the  distinction  is 
merely  arbitrary  and  artificial,  merely  a  thing  of  words,  merely 
a  question  of  the  less  or  the  more.  Our  perplexities  concerning  the 
moral  character  of  the  middle  ages  have  been,  in  very  great 
measure,  occasioned  by  the  fruitless  attempt  to  sever  the  two 
aspects  of  the  community.  These  ages  must  be  designated  as  the 
period  when  Christianity  was  leavening  the  whole  frame  of  human 
society,  and  the  greatest  portion  of  the  notions — so  erroneous  and 
yet  so  popular — respecting  that  eventful  period  may  be  traced  to 
our  prevailing  forgetfulness  of  the  principles  which  constituted 
the  Christian  commonwealth.  And  here  let  us  advert,  though  most 
inadequately,  to  the  obligation  we  owe  to  Guizot,  who  first,  per- 
haps, amongst  modern  historical  writers,  has  appreciated  the 
practical  importance  of  this  vital  spirit  of  society;  and  who  has 
therefore  begun  to  give  it  a  due  and  kindly  station  in  his  elucida- 
tions of  history,  by  acknowledging  its  influence  in  promoting  the 
temporal  welfare  of  mankind. 

Perhaps  Guizot  falters  in  asserting  the  paramount  authority 
of  faith.  We  should  have  rejoiced  had  he  entirely  discarded  the 
vulgar  idolatry  of  intellect.  Somewhat  more  real  dignity  would 
have  been  acquired  by  rejecting  the  commonplaces  of  the  French 
philosophical  school  respecting  the  triumphs  of  reason.  And  it 
might  have  been  wished  that  the  great  blessing  of  civil  liberty  had 
not  been  exalted  (if  we  read  him  rightly)  into  the  sole  object  of 
human  government,  the  test  by  which  it  is  to  stand  or  fall.  Yet 
even  with  these  qualifications,  how  much  have  we  gained !  a  teacher 
seated  in  the  Professor's  chair  of  the  University  of  Paris,  one  who, 
receiving  the  smallest  portion  of  his  honours  from  his  present 
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exalted  station  and  political  importance,  has  always  been  equally 
distinguished  for  talent  and  for  virtue,  is  heard  to  declare  that 
"  the  Church  of  the  dark  ages  was,  of  all  societies,  the  most  popular, 
"  the  most  accessible,  the  most  open  to  every  noble  tendency  of  our 
"nature" — by  her  the  independence  of  intellect  was  alone  sus- 
tained against  brute  force;  "the  Church  alone  protected  the  people 
"  against  the  iniquitous  tyranny  of  the  temporal  powers." 

"We  have  long  talked  fluently,"  continues  Guizot,  "of  the 
"  rights  belonging  to  secular  authority,  but  during  the  period  upon 
"  which  we  are  now  treating,  secular  authority  was  unmixed 
"  violence — a  system  of  robbery  with  which  it  was  impossible  to 
"  compromise  (le  pouvoir  temporel,  c'etait  la  force  pure,  un 
"  brigandage  intraitable).  However  defective  the  ideas  of  the 
"  Church  might  be... she  was  infinitely  superior  to  such  temporal 
"  governments.  The  cry  of  the  people  was  constantly  arising, 
"  imploring  her  to  take  the  place  of  such  governments.  When  a 
"  pope  or  a  bishop  proclaimed  that  a  sovereign  had  lost  his  rights, 
"  that  his  subjects  were  released  from  their  allegiance,  this  inter- 
"  vention  was,  without  doubt,  subject  to  great  abuses;  yet,  in 
"  particular  cases,  it  was  frequently  most  legitimate  and  salutary. 
"  Whenever  liberty  has  been  wanting  to  man,  religion  has  under- 
"  taken  the  duty  of  supplying  the  want  of  liberty  (En  general, 
"  messieurs,  quand  la  liberte  a  manque  aux  hommes,  c'est  la  religion 
' '  qui  s'est  chargee  de  la  remplacer).  In  the  tenth  century  the  people 
"  were  unable  to  defend  themselves,  or  to  assert  their  rights 
"  against  the  civil  power;  religion  then  interposed  in  the  name  of 
"  heaven.  This  is  one  of  the  causes  which  have  most  contributed 
"  to  the  victories  of  the  theocratical  principle."  Histoire  Generate, 
etc.  Le9on  v.  p.  32. 

Thus  far  Guizot.  Such  are  the  opinions  of  the  philosopher 
and  the  statesman,  concerning  the  ministers  of  that  belief  which 
such  writers  as  Hume  and  Robertson  represent  as  a  mere  illiberal 
superstition — never  noticed  otherwise  than  in  terms  of  ridicule, 
reproach,  or  contumely,  or,  what  is  worse,  damned  with  faint 
praise,  when  they  condescend  to  consider  the  priesthood  as  devour- 
ing animals,  whose  propensities  have,  in  some  few  instances,  been 
tamed  into  the  service  of  the  world. 

But  it  is  not  sufficient  merely  to  avoid  misrepresentation. 
History  cannot  be  truly  written  if  you  content  yourself  with 
evading  the  medieval  church,  including  in  this  term,  not  merely 
the  hierarchy,  but  all  the  laity  acting  with  the  priesthood  as 
members  of  the  "holy  congregation"  of  the  Israel  of  Christendom. 

p.  rs.  31 
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You  are  not  impartial  if  you  are  merely  silent  with  respect  to  its 
living  and  pervading  unity  and  personality.  The  powerful  declara- 
tion of  Giannone,  that  it  is  impossible,  according  to  the  system  of 
the  Catholic  world,  to  disjoin  the  history  of  ecclesiastical  and  civil 
policy  (Istoria  Civile,  i.  3)  has  been  forgotten;  and  those  writers 
who  have  selected  from  his  pages  the  proofs  of  the  abuses  of  the 
medieval  church,  have  refused  to  profit  by  his  demonstration  of 
its  paramount  importance.  Any  historian  who  neglects  Christianity 
as  the  most  permanent  and  powerful  of  the  operating  causes  in 
the  production  of  European  society  is  like  the  physiologist,  who, 
philosophizing  upon  the  functions  of  the  human  body,  confines 
himself  wholly  to  the  bones  and  muscles,  and  quite  forgets  that 
there  is  such  a  thing  as  the  brain. 

If  the  events,  the  institutions,  the  transactions,  constituting 
the  exponents  of  the  pervading  influence  and  integral  functions 
possessed  by  the  medieval  church,  must  thus  be  fully  displayed 
by  the  historian,  it  follows  as  a  corollary  that  ecclesiastical 
biography  should  be  cultivated  as  an  essential  portion  of  European 
history  fully  as  much  as  secular  biography. 

Here  again,  we  appeal,  and  gladly,  to  the  authority  of  Guizot, 
respecting  that  branch  of  ecclesiastical  biography,  which,  of  all 
others,  has  been  most  assailed  by  popular  ignorance. 

"It  was  the  great  worth  of  the  legends  of  hagiology  to  supply 
"  unto  the  most  powerful  instincts,  and  the  most  invincible  desires 
"  of  the  human  mind,  that  food,  that  satisfaction,  elsewhere  entirely 
"  denied.  You  know  how  deplorable  was  the  moral  condition  of 
"  Frankish  Gaul — how  rife,  profligacy  and  ferocity.  The  events  of 
"each  day  disgusted  or  destroyed  the  moral  instincts  of  man; 
"  all  things  seemed  to  be  given  up  to  chance  or  violence.  In  the 
"  affairs  of  the  external  world,  how  rarely  could  you  discern  the 
"  dominion  of  order,  the  principles  of  duty,  the  respect  for  justice 
"  which  constitute  the  security  of  life  and  the  tranquillity  of  the 
"  soul?  (On  ne  rencontrait  presque  nulle  part  dans  le  monde 
c '  exterieur  cet  empire  de  la  regie,  cette  idee  du  devoir,  ce  respect  du 
61  droit  qui  font  la  securite  de  la  vie  et  le  repos  de  1'ame ;  on  les  trou- 
"  vait  dans  les  legendes.)  All  these  are  found  in  the  legends  of  the 
"  saints.  Whoever  will  examine  simultaneously  the  chronicles  of 
"  civil  society  and  the  lives  of  the  saints;  whoever,  in  the  history 
"  of  Gregory  of  Tours  alone,  compares  the  reminiscences  of  the 
"  world  and  the  reminiscences  of  religion,  will  be  struck  with  the 
"  contrast.  In  secular  history,  morality  only  appears,  as  it  were, 
"  in  spite  of  men  and  against  their  will ;  selfish  interests  and  passions 
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"  alone  prevail;  we  are  plunged  in  chaos  and  in  darkness.  In  the 
"  annals  and  traditions  of  religion,  amongst  a  profusion  of  absurd 
"  fables,  morality  shines  forth  with  mighty  power.  It  is  seen;  it  is 
"  felt;  its  light  beams  upon  the  face  of  the  world."  Cours  d'His- 
toire,  ii.  159. 

Great  and  rare  was  the  knowledge  of  truth,  and  still  more 
rare  the  zeal  for  truth's  holy  cause,  which  would  embolden  a  speaker 
thus  to  address  a  youthful  audience  within  sight  of  the  sacred 
edifice  robbed  from  the  service  of  God,  for  the  purpose  of  enshrining 
the  bones  of  the  apostle  of  infidelity  as  a  testimony  of  national 
gratitude. 

We  do  not  by  any  means  agree  in  all  Guizot's  sentiments ;  and 
we  consider  some  of  his  theories,  particularly  those  which  he  has 
grounded  upon  the  influence  ascribed  to  the  " feudal  system"  and 
the  phantoms  of ' '  chivalry  "  as  unsound.  But  when  you  read  Guizot 
you  feel  the  irresistible  power  of  his  conscientiousness  and  integrity. 
He  possesses  the  great  qualification  for  an  historian,  pointed  out 
by  him  who  was  gifted  with  it  so  amply,  by  Arnold — so  earnest 
a  craving  after  truth,  as  to  generate  an  utter  impatience  not  merely 
of  falsehood,  but  of  error.  You  may  differ  from  Guizot,  you  may 
think  him  mistaken,  but  you  cannot  suspect  or  distrust  him.  He  is 
one  of  those  writers  whose  book  you  must  treat  according  to  the 
true  maxim  of  friendship.  "Ama  1'amico  tuo  con  il  diffeto  suo." 
If  we  had  got  no  other  good  from  Jeremy  Taylor  than  this  apo- 
phthegm, which  we  never  recollect  finding  elsewhere,  we  should 
always  be  thankful  to  his  memory.  You  must  love  your  friend  not 
in  spite  of  his  faults,  not  making  allowances  for  his  faults,  but  with 
his  faults,  man  and  faults — book  and  faults.  Do  not  be  put  out 
with  them,  perhaps  it  is  you  who  may  be  in  the  wrong  after  all. 

It  is,  therefore,  one  of  the  tokens  of  the  approaching  revolution 
in  medieval  history  to  which  we  have  already  adverted  (vol. 
LXXII.  p.  337 — vol.  LXXIV.  p.  290) a  that  the  value  of  ecclesiastical 
biography  begins  to  be  generally  acknowledged.  Thus,  in  Germany, 
where  Voigt,  and  Neander,  and  Hiirter  have  so  nobly  opened  the 
way — and  we  rejoice  in  such  proofs  of  the  convalescence  of  the 
Teutonic  mind — no  less  than  three  biographies  of  Anselm,  one  by 
a  member  of  the  Roman  Church,  the  two  others  by  Protestants, 
have  recently  appeared.  The  first,  by  the  late  Dr  Mohler,  was 
intended  by  him  equally  as  an  illustration  of  the  religious,  moral, 
and  literary  cultivation  of  the  eleventh  and  twelfth  centuries, 
connected  with  the  practical  influence  which  the  Church  exercised 
»  [See  vol.  x.  p.  82,  and  above  p.  439.] 
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upon  the  progress  of  society.  "Anselm"  says  this  very  excellent 
and  learned  writer  "may  be  reckoned  amongst  the  most  distin- 
"  guished  of  the  characters  whom  the  Christian  Church  brings  forth 
"  out  of  her  rich  treasury.  His  influence  was  felt  at  the  favourable 
"  period  of  the  history  of  the  Church,  when  she  laboured,  both  with 
"  power  and  efficacy,  to  free  herself  from  the  affliction  and  desola- 
"  tion  in  which  she  had  so  long  been  plunged  by  the  convulsions 
"  and  misfortunes  of  civil  society."  Mohler  enters,  at  considerable 
length,  into  an  examination  of  Anselm's  theological  opinions,  but 
perhaps  with  less  relation  to  the  subsequent  course  of  theological 
controversy  than  might  be  desired. 

Franck's  essay  is  written  as  a  species  of  supplementary  com- 
mentary upon  Mohler,  but  rather  with  reference  to  metaphysics 
than  to  theology.  The  work  exhibits  considerable  acuteness,  and 
will  afford  assistance  to  those  who  wish  to  examine  more  minutely 
into  the  very  abstruse  questions  which  Anselm's  opinions  involve. 

The  life  of  Anselm,  by  Hasse,  a  professor  at  Bonn,  of  which 
the  first  volume  only  has  appeared,  is,  as  far  as  it  extends,  more 
important  than  either  of  the  preceding.  Mohler's  work  is  a  post- 
humous publication;  Franck  has  only  endeavoured  to  elucidate 
some  peculiar  points  in  Anselm's  dogmatical  history.  But  Hasse 
has  well  improved  upon  the  labours  of  his  predecessors,  writing 
and  collecting,  not  only  with  great  diligence,  but  with  earnest 
affection  and  sympathy  for  his  subject.  He  considers,  and  truly, 
that  Anselm  was  the  great  instrument  employed  in  restoring  the 
spirituality  of  the  English  clergy,  whose  moral  condition  had  so 
greatly  deteriorated  previously  to  the  Conquest,  and  which  Lanfranc 
had  only  been  able  imperfectly  to  reform.  Anselm,  he  continues 
"was  the  most  earnest  defender  of  the  rights  of  the  English  Church ; 
"  and  if  this  Church,  the  Anglican,  still  continues,  amongst  all 
"  the  Protestant  Churches,  to  retain  the  most  honourable  station 
"  in  respect  to  the  State,  for  this  advantage  she  must  be  grateful 
"  to  her  ancient  primate."  It  is  one  of  the  merits  of  the  book  that 
the  author  has  no  theory  about  the  "science  of  history,"  he  tells 
his  story  plainly  and  honestly;  and  it  is  well  an(J  carefully  elabo- 
rated from  the  best  authorities. 

Try  historical  composition;  labour  to  cause  your  reader  to 
absorb  the  facts  of  history — you  will  then  find  that  few  points 
offer  more  practical  perplexity  than  the  due  proportion  which 
should  be  maintained  between  individual  biography  and  the 
general  narrative  of  events.  The  question  has  been  often  discussed, 
but  never  with  greater  good  sense  and  terseness  than  by  Mackin- 
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tosh.  "Perhaps,"  says  he,  "nothing  can  be  more  universally 
"  laid  down  as  a  rule,  than  that  the  biographer  never  ought  to 
"  introduce  public  events,  except  so  far  as  they  are  absolutely 
"  necessary  to  the  illustration  of  character,  and  that  the  historian 
"  should  rarely  digress  into  biographical  particulars,  except  so  far 
"  as  they  contribute  to  the  clearness  of  his  narrative  of  political 
"  occurrences." — Yet  even  from  this  rule,  of  which  the  general 
applicability  may  be  well  admitted,  we  must  make  large  exceptions. 
Whenever  any  one  man  raised  up  to  hold  a  prominent  station 
embodies  in  his  actions  any  great  moral  principle  of  the  age,  his 
personal  character  becomes  an  element  in  the  history  of  all  human 
kind.  Our  appreciation  of  the  intent  and  object  of  the  actions  of 
the  individual,  and  therefore  their  intrinsic  merit  or  demerit,  is 
inseparably  combined,  with  the  judgment,  imperfect  and  erring  as 
it  be,  which  we  form  of  his  conscience.  After  all,  whatever  may 
be  the  importance  of  general  or  philosophical  views,  still,  it  is 
individual  human  nature  which  alone  peoples  the  waste  of  history. 
The  passages  to  which  we  always  turn  with  most  eagerness  and 
pleasure  are  those  connected  with  the  secrets  of  the  heart — the 
guilt  or  innocence  of  Mary  'Stuart — the  piety  or  statecraft  of 
Charles  I. — the  faith  or  hypocrisy  of  Cromwell.  Indeed,  in  in- 
stances like  the  last,  where  it  may  be  doubted  whether  or  not  the 
battle  has  been  fought  for  self,  under  the  banner  of  holiness,  such 
investigations  constitute  the  very  essence  of  the  history. 

To  this  category  belong  the  conflicts,  which,  in  the  reigns  of 
Rufus,  of  Beauclerc,  and  of  Hemy  Plantagenet,  were  waged 
between  the  Spirituality  and  the  Temporality.  If  there  be  any 
passages  in  our  history  in  which  individual  biography  must 
become  the  staple,  as  it  were,  of  the  narrative,  it  is  those  in  which 
Anselm  and  Becket  are  concerned.  With  respect  to  Kufus,  he  is 
an  exemplar  of  secular  authority  in  its  most  hateful  aspect  of 
brutal  tyranny — "le  pouvoir  temporel,  c'etait  la  force  pure,  un 
"  brigandage  intraitable" — whilst  in  the  life  of  Anselm,  not  to  be 
collected  from  legendary  traditions  or  devotional  romance,  nor 
adorned  with  the  false  varnish  of  sentimental  or  artistic  religion, 
not  viewed  as  the  adjunct  of  a  missal  or  the  subject  of  a  fresco, 
but  deduced  from  authentic  chronicles  and  diplomatic  muniments, 
and  studied  for  the  lessons  it  confains,  we  find,  again  borrowing 
the  words  of  the  statesman — "cet  empire  de  la  regie,  cette  idee 
"  du  devoir,  ce  respect  du  droit  qui  font  la  securite  de  la  vie  et  le 
"  repos  de  Fame."  The  Anglo-Norman  period  abounds  in  the  most 
valuable  historical  sources ;  and  for  the  life  and  actions  of  Anselm 
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we  possess  his  ample  correspondence — the  "Anselm  Papers/' 
inferior  only  to  the  letters  of  St.  Bernard — the  contemporary 
history  of  William  of  Malmesbury,  who,  better  fitted  for  the  court 
than  the  cloister,  has  at  least  no  undue  bias  in  favour  of  the  Arch- 
bishop ;  but,  above  all,  the  Historia  Novorum  and  Vita  Anselmi  of 
Eadmer — the  servant,  the  constant  companion,  the  friend  of  the 
Archbishop,  the  support  of  his  old  age — who  tells  us  the  events  of 
his  time  with  the  detail  of  the  newspaper  and  the  pathos  of  the 
monk — who  is  never  diverted  from  his  accuracy,  or  seduced  from 
his  fidelity. 

We  have  seen  how  William  the  Conqueror  has  been  gathered 
to  his  fathers.  Loud  were  the  praises  bestowed  upon  him  by 
those  who  had  enjoyed  Ms  bounty  or  profited  by  his  patronage. 
The  poets  of  the  day  vied  with  each  other  with  composing  the 
epitaph  to  be  engraved  upon  the  rich  tomb,  covered  with  plates 
of  gold,  enamelled  and  embossed  by  Otho,  the  goldsmith,  the 
swart  craftsman  of  the  gild  of  St.  Eloi.  The  epitaph  which  gained 
the  prize  was  indited  by  Thomas,  Archbishop  of  York;  he  who  had 
been  placed  in  the  see  by  William's  power;  and  who  rendered  the 
customaiy  tribute  of  posthumous  adulation.  But  now,  also,  men's 
tongues  are  unloosed  and  unbound;  things  which  were  thought, 
but  no  one  had  dared  to  say,  become  words — words,  no  longer 
whispered  between  the  two  travellers  on  the  solitary  road  or 
faintly  uttered  amongst  the  three  companions  at  the  board, 
carefully  looking  around,  lest  a  listener  should  be  by,  but  boldly 
uttered.  Men  now  speak  aloud,  the  people  begin  to  pass  revengeful 
judgment  upon  the  king. 

Throughout  the  realm,  indeed,  were  the  voices  of  anger  raised 
against  the  Conqueror — removed  beyond  the  reach  of  censure  or 
of  praise — his  avarice,  implacability,  anger.  Never,  said  they,  has 
there  been  a  time  of  such  distress,  such  sorrow.  There  is  not  a  hide 
of  land  in  England,  that  he  has  not  set  down  in  his  book,  and  of 
which  he  does  not  know  the  worth  to  a  penny.  How  many  an 
earl  has  he  kept  in  custody,  and  how  many  a  bishop  did  he  deprive ! 

Yet,  are  we  required  to  join  in  this  promulgation  of  popular 
judgment?  Unquestionably  England  suffered  most  acutely  by  the 
Norman  Conquest;  but  it  may  be  truly  said,  that,  on  the  whole, 
never  was  so  great  a  subjection  accompanied  by  so  small  a  share 
of  oppression — much  oppression,  much  wrong,  yet,  according  to 
the  doctrine  of  the  statesman  and  the  opinions  of  the  world, 
necessary  oppression — wrong  which  the  statesman  must  justify. 
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The  higher  classes  suffered  most  severely;  but  in  proportion 
as  you  descended  in  the  scale  of  society,  so  did  the  oppressions 
diminish.  The  landsman,  he  who  works  for  all,  was  scarcely 
affected  in  what  are  now  termed  his  material  interests,  excepting 
by  the  change  of  his  landlord.  Indeed  so  far  as  the  Norman  admin- 
istration reached  the  churl,  the  cottager,  the  villein,  he  gained  a 
greater  protection  for  the  fruits  of  his  labour  than  he  had  enjoyed 
before.  Those  who  suffer  under  the  immediate  smart  and  anguish 
of  a  wound  are  not  always  able  to  judge  of  the  danger  which  is  to 
ensue;  an  injury,  apparently  slight,  may  occasion  dissolution, 
whilst  the  deep  gash,  frightful  to  look  upon,  but  which  has  not 
reached  a  vital  part,  may  heal,  and  the  body  be  restored  to  its 
pristine  vigour;  even  the  very  syncope  resulting  from  the  loss  of 
blood  may  be  the  means  of  the  ultimate  cure. 

Such  was  the  case  with  England.  The  hard  foreign  government 
was  alone  felt,  and  induced  the  crushed  multitude  to  undervalue 
the  benefits,  scanty  and  mixed  as  they  were,  which  they  had  already 
received.  Yet  even  at  that  period  two  opinions  might  be  formed. 
Those  who  were  least  inclined  to  extenuate  the  oppressions  of  the 
Conquest  would  tell  of  the  peace  which  the  land  enjoyed.  No 
slaughter,  no  violence,  no  robbery,  the  rich  man  might  travel 
from  end  to  end  of  England,  unhurt,  with  his  bosom  full  of  gold — 
the  maiden  tripped  without  dread  of  harm. 

Had  William  the  Conqueror  not  offended  national  feeling,  he 
might  have  acquired,  if  not  the  love,  yet  the  sullen  good  will  of 
his  subjects.  But  whether  for  good  or  for  evil,  imagination  is  a 
most  powerful  element  of  government ;  it  often  happens  that  some 
one  opposition  to  sentiment  will  excite  intenser  hatred  than  the 
most  grievous  tyranny.  It  is  so  in  individuals.  We  are  more 
affronted  by  offences  against  our  tastes  than  by  contraventions  of 
our  principles;  there  are  some  demands  (the  last  feather  breaks 
the  horse's  back)  which  neither  nations  nor  individuals  will  yield. 
It  is  not  the  oriental  imagery  of  Aladdin,  but  the  oriental  wisdom, 
which  constitutes  the  charm  of  the  fiction.  The  slave  of  the  lamp 
will  place  all  the  riches  of  the  world  at  the  feet  of  the  owner  of  the 
talisman ;  but  he  would  not  bring  him  the  roc's  egg.  No,  there  the 
slavery  of  the  slave  ended.  When  Aladdin  asked  the  genius  for  the 
roc's  egg,  the  genius  rebelled  and  broke  away.  Now  every  man, 
every  woman,  every  child,  every  community,  every  state,  every 
nation,  broods  over  some  one  roc's  egg;  if  you  touch  it,  there  is 
always  the  greatest  danger  lest  your  slave  should  break  away.  Let 
therefore  the  rulers  always  be  most  careful  to  leave  the  roc's  egg 
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alone.  William  the  Conqueror  was  fully  able  to  keep  the  English 
down,  but  they  nearly  broke  away  in  consequence  of  the  extreme 
vexation  which  he  gave  them  by  the  rigour  of  his  forest-laws1. 
This  code  was  not  his  own,  for  it  was  promulgated  by  Canute; 
but  the  unwonted  cruelty  with  which  he  extended  and  enforced 
this  odious  branch  of  jurisprudence — if  we  can  give  the  name  of 
jurisprudence  to  laws  which  in  their  very  essence  go  against  all 
right  feeling — excited  the  greatest  horror.  In  the  churches  founded 
by  William  they  were  singing  dirge  and  requiem;  but  in  street 
and  market  you  might  hear  them  trolling  the  long  string  of 
popular  rhymes. 

"  For  slaying  hart  and  hind 
Doth  many  a  man  go  blind. 
He  loved  the  antler' d  deer, 
As  he  their  father  were*." 

But  the  New  Forest  is  deemed  to  be  the  consummation  of  his 
stern,  selfish  cruelty.  What  boots  the  endowment  of  the  monks 
of  Battle,  or  the  dotations  to  the  priests  of  Coutances  or  Rouen, 
if  sixty  parish  churches  are  cast  down  in  the  fertile  townships  now 
abandoned  and  desolate  ?  In  the  pleasant  plains,  where  the  spade 
of  the  husbandmen  delved  the  ground,  where  the  good  wife  span 
before  the  door,  the  lithe  doe  boldly  springs  in  from  the  surround- 
ing glade.  The  tofts  in  which  the  cottages  stood  are  yet  bare,  and 
the  ashes  may  be  seen  strewn  on  the  heath,  but  the  rank  herbage 
will  soon  cover  them.  The  walls  of  the  unroofed  chancel  are  yet 
high,  but  even  now  they  are  beginning  to  crumble  down.  Here,  had 
the  Conqueror  spurred  his  steed  and  delighted  in  the  slaughter,  and 
had  witnessed  with  triumph  the  dumb  anguish  of  the  fleeting  stag, 
vainly  striving  to  escape  from  the  fierce  pursuing  hound;  the 
hieroglyphic  so  often  seen  in  the  mystical  sculptures  of  the  Basi- 
lica, denoting  the  power  of  evil  seeking  the  sinner's  soul.  And, 
therefore,  was  not  the  ground  considered  as  accursed?  Ominous 
forebodings,  misfortunes,  already  more  than  forebodings,  have 
marked  the  New  Forest  as  fraught  with  evil  to  the  Norman 
dynasty. 

Such  were  the  recollections  of  the  Conqueror — stern,  un- 
courteous,  cruel — so  much  the  better  for  Rufus,  who  upon  his 
accession  had  all  the  advantage  of  the  expectations  ever  raised 
when  a  new  occupant  fills  the  throne.  William  is  in  his  grave  and 

a  The  very  curious  ballad  above  alluded  to  is  incorporated,  like  many  others 
of  the  same  kind,  in  the  prose  text  of  the  Anglo-Saxon  Chronicle,  where  they  start 
up  like  the  traces  of  hexameters  in  Livy.  (See  Ingram's  Saxon  Chronicle,  p.  296.) 
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Rufus  has  every  man's  good  word.  It  will  not  be  so  long,  but  he 
has  it  now — let  us  share  in  the  joy  of  the  accession  while  it  lasts. 
The  first  general  intelligence  which  the  people,  throughout 
England,  received  of  William  Rufus  having  worn  the  crown,  was 
the  appearance  of  the  messengers  of  the  king's  treasury.  Unwel- 
come at  first  must  the  sight  of  these  visitors  have  been;  without 
doubt,  the  monks  assembled  in  their  chapter-house  to  consider 
how  the  impending  demand  might  be  best  evaded.  Burghers 
prepared  to  haggle  about  the  gold;  knights,  socmen,  and  villeins, 
all  began  now  to  realize  the  results  of  that  awful  book  of  Domesday, 
wherein  every  man's  estate  was  registered,  fresh  and  marsh,  plough 
land  and  grass  land,  kine  and  swine.  But  what  was  the  intention 
of  the  new  king?  It  was  to  cause  all  the  poor  to  have  some  share 
in  the  wealth  which  the  Conqueror  had  hoarded.  As  soon  as  Rufus 
had  landed,  bearing  his  father's  writ,  by  which  he  was  appointed 
heir,  he  made  for  Winchester,  the  ancient  capital.  Here  was 
palace,  treasury,  seat  of  government.  The  doors  were  opened. 
We  can  fancy  the  aspect  of  the  "hoard" — silver  coined  and  silver 
in  bars,  gold  in  bullion  and  gold  in  ancient  coin ;  bezaunts  bearing 
the  impress  of  the  emperors  of  the  East,  deenars  fretted  with  the 
cufic  characters,  denoting  the  titles  of  the  caliph;  golden  and  silver 
vessels  and  gems,  piles  of  silken  vestments — all  upon  which 
William  had  set  his  heart,  passed  intb  the  hands  of  Rufus;  and 
bountiful  and  prudent  was  his  distribution.  How  gladly  busy  are 
they  in  every  church !  Sacristans  are  placing  the  gifts  upon  the 
altar,  crosses  and  shrines,  opening  the  copes  ponderous  with  the 
embroidery  of  pearls,  and  hanging  up  the  silver  lamps,  which 
the  bounty  of  Rufus  will  feed.  Ten  marks  of  gold  for  every 
metropolitan  cathedral,  and  every  good  monastery ;  sixty  shillings 
to  every  parish,  be  it  great  or  be  it  small,  throughout  the  realm ; 
and  moreover  one  hundred  pounds  to  the  poor  in  every  shire. 
It  is  true  that  these  last  donations  were  the  legacies  of  the  Con- 
queror;  but  who  could  have  enforced  the  performance  of  the  trust? 
Gratitude  is  rendered  only  to  the  hand  which  gives,  and  the  pay- 
ment must  have  been  received  as  a  mark  of  the  munificence  of  the 
new  king. 

His  main  adviser  at  this  juncture  was  Eudo  Dapifer1,  Eudo 
the  steward  as  he  was  called,  from  the  office  he  held  in  the  royal 
household,  who,  exerting  himself  to  the  utmost,  induced  the  com- 
manders of  Dover,  Pevensey,  and  Hastings,  and  the  other  castles 
near  or  on  the  southern  coast,  to  engage  that  they  would  not 
allow  any  adverse  party  to  enter  their  strongholds.  Thus 
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supported,  Rufus,  by  presenting  his  father's  "writ"  to  Lanfranc, 
asserted  his  claim  to  the  empire.  Upon  Lanfranc ,  Rufus  had  the 
strongest  claim  of  personal  affection.  Brought  up  by  the  prelate 
from  his  earliest  years;  in  youth  he  had  received  from  him  the 
order  of  knighthood,  yet  Lanfranc  paused  before  he  consented  to 
perform  the  ceremony  of  consecration.  William  the  Conqueror  is 
dead,  but  the  throne  is  vacant — as  yet  there  is  no  king  in  England. 
Had  Lanfranc  continued  to  refuse,  Rufus  would  have  been  excluded 
from  the  crown.  What  caused  his  hesitation  ?  Was  it  any  distrust 
excited  in  his  mind  by  the  character  of  Rufus,  now,  to  the  world  at 
large,  fair  and  fresh  as  an  opening  flower?  Perhaps  he  had  dis- 
covered the  seeds  of  evil,  and  this  anticipation  increased  his  deep 
feeling  of  responsibility,  for,  according  to  the  Anglo-Saxon  con- 
stitution, the  Archbishop  of  Canterbury  was  the  functionary  by 
whose  hands  the  heir,  possessing  only  an  inchoate  title,  must  be 
admitted  to  the  sovereignty.  Lanfranc,  therefore,  standing  in  the 
position  of  the  representative  of  the  people,  stipulating  for  his 
constituents,  demanded  and  received  from  Rufus  the  most  solemn 
and  strict  promises  for  the  good  government  of  the  kingdom.  He 
would  rule  his  subjects  in  justice  and  mercy,  protect  the  Church, 
and  implicitly  obey  the  counsels  of  his  spiritual  father.  Like  the 
Conqueror,  Rufus  was  presented  to  the  people  in  the  abbey  of 
Westminster,  the  two  nations,  the  English  and  the  French,  swore 
the  oath  of  fealty,  and  accepted  him  as  their  king. 

The  twenty-eighth  day  of  May  in  the  old  time  was  a  solemn 
festival  in  our  metropolitan  cathedral  of  Canterbury.  In  the  choir, 
ascending  grade  after  grade,  the  rites  are  celebrated,  the  perspective 
closed  by  the  altar  blazing  in  mystic  light,  surrounded  by  priests 
whose  white  sacerdotal  garments  declare  to  the  eye  and  to  the 
mind  that  the  commemoration  was  one  of  triumphant  exultation. 
It  was  a  day  of  holy  joy,  the  anniversary  of  the  day  when  Lanfranc 
died;  and  the  roof  resounded  with  the  festal  hymn  appropriated 
to  the  commemoration  of  the  departed  pastor  gathered  to  his  rest. 
"  Christe,  Pastorum,  caput  atque  princeps, 

Praesulis  festam  venerata  lucem, 

Debitis  supplex  tua  templa  votis 
Turba  frequentat. 

Hie  non  vano  tenuit  tremendam 

Spiritu  sedem,  proprio  nee  ausu : 

Sed  sacrum  jussus,  Domino  vocante, 
Sumpsit  honorem." 

Such  were  the  feelings  of  after  times;  but  when  that  day 
happened  in  the  year  one  thousand  and  ninety-eight,  it  was  the 
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day  when  the  heaviest  loss  seemed  to  fall  upon  all  England.  So 
long  as  the  archbishop  had  been  spared  to  this  world,  Rufus  had 
been  guided  by  his  counsels.  His  proud  and  perverse  disposition 
could  not  be  entirely  restrained,  yet  the  evils  were  mitigated  by 
the  influence  of  his  adviser.  Rufus  was  endued  with  the  germ  of 
many  noble  qualities ;  hitherto  his  conduct  had  been  so  moderated 
and  guarded  that  he  was  deemed  to  be  the  very  pattern  of  a  good 
king.  But  upon  the  death  of  the  just  prelate,  after  vibrating  a 
short  time  between  good  and  evil,  he  settled  into  a  wild  fantastic 
course  of  insatiate  cruelty  and  tyranny. 

The  history  of  favourites  is  an  integral  chapter  in  the  history 
of  monarchs.  Ralph,  the  son  of  Thurstan,  began  his  career  in  the 
kitchen  of  the  Conqueror;  his  father  was  a  wretched,  dissolute 
priest  at  Bayeux.  The  children  used  to  hie  away  for  fear  at  the 
aspect  of  his  hideous  mother.  She  had  but  one  eye — and  how  had 
the  old  witch  been  blinded  ?  The  sorceress  lost  the  other  in  a  tight 
with  the  demon.  Ralph  continues  for  awhile  amongst  the  varlets, 
coquins,  scullions,  and  other  low  followers  of  the  court;  but  he 
speedily  worked  his  way  from  the  king's  kitchen  to  the  royal  hall, 
where,  pre-eminent  in  making  mischief,  setting  the  whole  estab- 
lishment in  a  flame,  Robert  the  Despenser  gave  him  the  bye-name 
of  "Flambard,"  which  never  afterwards  departed  from  him.  He 
was  now  in  orders — one  of  the  king's  clerks — probably  employed 
in  the  exchequer  or  the  chancery — a  handsome,  well-fed  man, 
profligate  in  the  extreme,  of  ready  wit,  scantly  learned,  recom- 
mending himself  to  notice,  and  even  to  favour,  by  the  satirical 
talents  which  men  most  hate  and  encourage;  his  fluent  quickness 
of  speech — the  ready  gibe  and  the  ribald  jeer,  bold  and  clever — 
attracted  notice  and  patronage.  A  "publican" — nay,  the  chief 
of  publicans — he  was  confidentially  employed  by  the  Conqueror. 
One  of  his  missions  was  to  the  Franchise  of  Durham,  where  he 
exacted  a  most  grievous  tax.  He  was  eqiially  able  as  a  man  of 
business,  and  agreeable  as  a  sycophant. 

A  new  reign  furnished  a  congenial  patron.  Rufus  and  Flambard 
exactly  suited  each  other's  needs — each  found  what  the  other 
wanted.  When  Lanfranc  was  removed,  Flambard  entirely  gained 
the  confidence  of  Rufus,  who  appointed  him  to  fill  the  station  of 
Justiciar,  the  highest  dignity  in  the  state  inasmuch  as  by  virtue 
thereof  he  became  regent  during  the  absence  of  the  sovereign.  To 
this  was  united  the  office  of  high  treasurer ;  and  one  of  the  first  acts 
which  he  advised  was  a  seizure  of  private  property,  effected  by 
the  formation  of  a  new  Domesday.  The  possessions  of  the  land- 
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holders  were  remeasured,  or  resurveyed,  "with  the  line."  In  the 
Conqueror's  Domesday,  the  admeasurements  were  admitted 
according  to  the  terriers  of  the  Confessor.  It  seems  that  in  con- 
sequence of  having  been  previously  reckoned  by  estimation,  the 
new  surveys  showed  that  a  larger  quantity  of  land  was  liable  to 
taxation ;  the  rents  were  increased ;  all  the  landholders,  great  and 
small,  groaned  beneath  the  yoke  of  fiscal  tyranny.  All  control  of 
religion,  conscience,  morality,  being  now  lost,  Rufus  appeared  as 
the  king,  in  whose  days,  to  use  the  emphatic  language  of  the 
vernacular  chronicle,  "right  fell  to  the  ground,  and  every  wrong 
"  rose  up  before  God  and  the  world"  yet,  as  a  king,  he  flourished — 
he  was  outwardly  prosperous  and  full  of  command.  Many  admired 
him,  many  profited  by  his  vices; — all  feared  him.  "The  soul  of 
"  Csesar"  says  the  flattering  monk  of  Malmesbury,  seeking,  as 
usual,  in  the  history  of  recollections  of  Rome  the  great  standard 
of  excellence,  "has  passed  into  him."  He  was  unshaken  in  his 
resolves, — never  did  he  flinch  from  his  purposes;  bad  as  his 
character  was,  he  never  concealed  his  opinions,  never  would  depart 
from  them.  He  gloried  in  his  faults.  Under  favourable  circum- 
stances he  might  have  been  one  of  the  world's  heroes.  He  was 
gifted  with  consistency — that  talent  which,  more  than  any  other, 
compels  the  obedience  of  human  kind. 

Flambard  was  the  chief  adviser  of  the  attacks  upon  the  pos- 
sessions of  the  Church,  which  included  all  the  means  provided  for 
public  instruction  as  well  as  the  help  and  sustenance  of  the  poor, 
and  these  assaults  continued  henceforward  throughout  the  whole 
of  the  reign  of  Rufus.  From  the  opinions  now  becoming  rife,  as 
well  as  from  the  hatred  borne  by  the  king  against  all  holiness  and 
all  religion,  he  acquired  additional  excitement.  Never  had  the 
Church  a  more  bitter  enemy  than  her  own  minister.  In  Flambard, 
Rufus  found  at  once  the  readiest  instigator  and  the  ablest  instru- 
ment to  work  his  will.  With  his  aid  and  counsel,  the  system  of 
spoliation  was  pursued  in  England  with  more  vigour  than  in  any 
other  Christian  realm.  In  this,  as  in  all  other  portions  of  the 
character  of  Rufus,  we  observe  the  same  intensity  of  purpose, 
steadily  pursuing  the  one  marked  end.  "Churchmen,"  said  he, 
"  hold  half  of  my  kingdom."  Gross  as  the  misstatement  was,  and 
which  he  must  have  known  to  be  untrue,  for  he  had  before  him 
.the  Domesday  survey,  giving  him  exact  statistical  information 
respecting  the  land  and  landholders  of  his  kingdom,  which  no  other 
sovereign  then  possessed,  it  was  perhaps  less  an  indication  of  the 
falsehood  than  of  the  hostility  of  his  mind.  This  endowment  he 
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intended  to  convert  into  knights'  fees;  proposing  the  sweeping 
confiscation  of  ecclesiastical  property  effected  in  our  days  in  most 
countries,  and  impending  in  all.  Had  Rufus  entertained  any  mis- 
givings respecting  the  feasibility  of  this  great  financial  operation — 
had  he  at  all  doubted  that  he  should  succeed — he  would  have  pro- 
ceeded with  more  haste ;  had  he  been  afraid  of  being  intercepted 
by  casualty  or  death  before  the  operation  could  be  concluded,  he 
would  probably  have  begun  by  going  to  the  full  extent  of  the  work 
which  he  contemplated.  But  he  believed  himself  sure  of  his  end. 
Conscience  he  had  none.  In  power  he  was  all  but  absolute;  yet 
prudence  advised  a  course  more  cautious,  but  not  less  sure,  than 
violence.  Like  Napoleon,  he  adopted  the  maxim  of  endeavouring 
to  let  the  Church  die  out  by  degrees.  Previous  to  the  Norman 
conquest,  upon  the  vacancy  of  a  see  or  a  monastery,  the  custody 
of  the  lands  devolved  upon  the  Cathedral  or  Conventual  Chapter, 
who  administered  the  property  according  to  the  intent  of  the 
foundation,  applying  the  revenues  to  good  works,  the  maintenance 
of  the  structure,  or  the  relief  of  the  poor,  until  a  new  incumbent 
should  be  supplied.  Flambard  advised  the  king,  when  such  an 
avoidance  should  take  place,  to  seize  the  temporalities,  and  to 
keep  them  in  his  own  hands.  By  this  plan,  upon  every  vacancy,  he 
would  gain  a  double  advantage — uncontrolled  enjoyment  of  his 
possessions,  and  the  removal  out  of  the  Great  Council  or  Parlia- 
ment of  an  influential  member.  The  first  attempt  was  made  upon 
the  primacy  of  Canterbury. 

Lanfranc  had  hardly  closed  his  eyes,  when  the  cathedral  and  its 
possessions  were  invaded  by  pen  and  sword.  Under  the  directions 
of  the  stern  and  greedy  fiscal  exactor — probably  none  other  than 
Flambard  himself — a  host  of  clerks  appeared,  who,  supported  by 
the  soldiery,  entered  every  chamber,  and  ransacked  every  deposi- 
tory. The  lands  were  seized,  and  let  at  the  highest  price;  the 
farmer  extorting  from  the  villein  the  rent  which  was  extorted  from 
him  by  the  king.  All  the  distributions,  the  doles,  the  allowances 
to  the  poor  were  stopped ;  many  of  the  lands  entirely  alienated  in 
military  tenure;  the  farms  seized;  the  scanty  pittance  assigned  to 
the  monks  was  cast  at  them  with  insolent  scorn. 

In  this  state  did  the  affairs  of  the  see  continue  during  the  five 
years  that  the  king  retained  its  endowment  in  his  hands.  Five  years 
was  the  Church  of  Britain  deprived  of  her  primate — five  years  was 
the  Great  Council  destitute  of  its  chief  member — five  years  did  the 
realm  continue  without  the  great  functionary  who  enforced  the 
responsibility  of  the  king.  At  length  a  voice  was  raised.  The 
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assembly  which  we  now  call  "parliament"  having  come  together 
as  usual,  when  a  court  was  held  by  the  king  on  the  Nativity  of 
our  Lord,  the  high  festival  then  reckoned  as  the  first  day  of  the 
new  year,  the  misfortunes  thus  sustained  by  the  Church  became  the 
subject  of  general  regret  and  sorrow,  so  that  they  determined  to 
address  the  sovereign.  And  what  was  the  boon  which  the  peers 
could  venture  to  ask?  Was  it  to  restore  the  right  of  election  to  the 
constituency,  as  directed  by  the  canons,  and  defined  by  the  councils 
of  the  Christian  commonwealth?  No;  this  would  have  been  too 
daring  a  petition  for  the  restoration  of  ecclesiastical  liberty.  That 
the  king  would  advise  with  the  prelates  upon  the  selection  of  a 
competent  person  to  supply  the  vacancy  ?  No ;  such  a  presumption 
could  not  be  hazarded.  That  he  would,  in  the  plentitude  of  his 
authority,  invest  any  clerk  who  might  have  deserved,  yea  even 
purchased,  his  favour?  No;  even  this  mode  of  retrieving  perhaps 
a  shred  or  fragment  of  the  ecclesiastical  patrimony  would  have 
been  too  great  a  boldness.  The  very  utmost  step  to  which  Par- 
liament could  resort  was  humbly  to  approach  King  William,  the 
son  of  William,  and  beseech  his  permission  for  public  prayer 
throughout  England,  that  his  heart  might  be  inclined  to  nominate 
a  fitting  pastor,  and  thus  relieve  the  Church  from  her  desolation 
and  misery — a  supplication  which,  as  Eadmer  remarks,  would 
surety  appear  marvellous  in  after- times. 

An  equivocal,  mocking  answer  was  the  only  concession  which 
could  be  obtained.  Parliament  construed  the  ungracious  reply 
into  an  assent ;  but  the  bishops,  upon  whom  the  duty  of  preparing 
the  form  of  service  devolved,  were  miserably  timid;  not  wishing, 
as  it  should  seem,  to  incur  even  this  liability,  they  shifted  it  upon 
a  stranger  who  then  chanced  to  be  present,  and  requested  Anselm 
to  undertake  the  task.  Anselm  assented  to  the  request,  but  with 
great  reluctance.  He  shrank  from  usurping  upon  the  functions 
of  his  superiors  in  the  hierarchy,  and  only  yielded  when  most 
strenuously  urged.  Anselm's  devotions,  of  which  many  are  extant, 
are  remarkable  for  their  pathetic  and  ardent  piety.  The  prayer 
which  he  composed  was  joyfully  adopted ;  and  when  the  Parliament 
was  dissolved  was  earnestly  repeated  in  all  the  churches  throughout 
the  realm.  And  why  was  Anselm  thus  selected,  thus  honoured? 
whence  came  Anselm,  what  contingency  had  brought  him  to 
England? 

Anselm  was  born  at  Augusta,  now  Aosta,  then  the  frontier  city 
between  the  kingdom  of  Transjurane  Burgundy,  or  Aries,  and 
Lombardy;  it  appears  from  the  names  of  his  parents,  Gundulph 
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and  Ermenburga,  that  he  was  of  Teutonic  lineage.  Hume  calls 
him  a  Piedmontese,  for  the  same  reason  that  he  describes  Lanfranc 
as  a  Milanese — he  looked  into  Guthrie's  Grammar.  All  Hume  sought 
was  to  designate  the  locality;  but  by  so  doing  he  obliterates 
Anselm's  nationality;  Piedmonte  did  not  then  exist.  After  three 
years'  residence  beyond  the  Alps,  he  settled  as  a  student  at  Bee, 
still  under  the  government  of  its  founder,  and  exceedingly  flourish- 
ing as  a  college  or  school.  Here,  under  the  tuition  of  Lanfranc, 
then  prior  of  the  house,  he  advanced  most  rapidly  in  his  studies, 
and  after  a  hard  struggle  determined  to  profess  himself  a  monk 
there.  Anselm  was  clever,  and  knew  it.  Proud  of  his  acquirements, 
he  had  hesitated  to  take  the  cowl,  fearing  that  if  he  continued  in 
the  same  community  with  Lanfranc  he  should  have  no  opportu- 
nity of  attaining  distinction.  A  better  spirit  overcame  this  vanity 
of  intellect ;  he  submitted  to  the  sacrifice  of  pre-eminence,  for  the 
purpose  of  entering  that  path  which  he  believed  to  be  a  career  of 
duty  and  utility. 

Lanfranc  having  been  translated  by  William  the  Conqueror  from 
Bee  to  the  abbey  of  St.  Stephen  at  Caen,  Anselm  succeeded  to  the 
station  of  his  late  instructor.  He  was  appointed,  not  without  much 
opposition  on  the  part  of  the  monks,  which  he  overcame  partly 
by  his  talent,  but  more  by  his  kindness.  As  the  principal  of  a 
college,  for  in  this  character  must  we  now  view  Prior  Anselm,  he 
acquired  what  in  modern  language  would  be  termed  a  European 
reputation.  The  works  of  Anselm  will  very  speedily  be  made 
generally  accessible,  in  a  cheap  and  correct  form,  by  the  exertions 
of  Dr  Giles,  who  continues  to  apply  himself  to  the  diffusion  of 
medieval  knowledge  with  unexampled  diligence  and  zeal;  one 
of  the  few  who  exhibits  the  same  devotion  to  the  ill-required 
studies  of  the  church  which  others  do  to  the  pursuits  of  human 
literature  and  science.  Scholars  flocked  to  Bee,  then  recently 
founded  by  Herlouin,  from  every  land — not  merely  clerks,  but 
laymen,  knights,  nobles,  seeking  the  benefit  of  education.  Here, 
very  many  of  the  most  eminent  characters  of  the  age  obtained  the 
first  rudiments  of  knowledge.  His  tuition  was  distinguished  by 
more  than  ordinary  mildness.  Hume  terms  Anselm  an  "austere 
"  prelate."  Mr.  Turner,  who,  seduced  by  Hume,  loses  his  usual 
fairness  when  a  priest  is  concerned,  declares  that  "  he  wanted  either 
"  the  suaviter  in  modo  or  the  art  of  choosing  the  mollia  tempora 
"  fandi."  (Hist,  of  England,  vol.  i.  p.  162.)  We  shall  perhaps  best 
judge  of  his  disposition  by  considering  him  as  a  teacher.  "What 
"  can  be  done  with  these  lads? "  complained  the  head  of  a  house  to 
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Anselm,  "we  beat  them  day  and  night,  and  they  always  become 
"  worse  and  worse."  "  What,"  replied  Anselm,  with  much  surprise, 
"you  beat  them  continually,  and  what  are  they  when  they  grow 
"  up?"  "Stupid  brutes."  "Well  then,"  quoth  Anselm,  "to  what 
"  good  do  you  bestow  your  education,  who,  by  your  bringing  up, 
"  convert  human  creatures  into  brute  animals?"  "Nay,"  replied 
the  abbot,  "but  what  can  we  do? — we  do  all  in  our  power  to  con- 
"  strain  them  to  profit,  and  get  no  good  at  all."  "Constrain  them, 
"  my  lord  abbot,"  answered  Anselm,  "if  you  would  plant  a  tree  in 
"  your  garden,  and  then  so  fence  it  round  that  it  could  in  no  wise 
"  stretch  forth  its  branches,  what  kind  of  a  tree  would  you  have 
"  after  a  course  of  years? — stunted,  cankered,  and  sterile,  fruitless 
"boughs;  whose  fault  would  it  be?  why,  your  own,  from  your 
"  absurd  confinement  of  the  growing  plant;  and  this  is  the  way 
"you  treat  your  boys.  They  are  planted  in  the  garden  of  the 
"  Church  that  they  may  grow  and  fructify  to  the  Lord;  but  you 
"  keep  them  in  so  much  slavery  by  your  terrors  and  your  threats 
"  and  your  blows,  that  there  is  no  room  for  love  or  affection  or 
"  kindness  towards  you;  they  believe  that  all  your  dealings  with 
"  them  proceed  from  ill-will  towards  them,  and  the  desire  to  make 
"  them  unhappy."  Anselm  continued  in  this  strain,  clothing  the 
most  sound  precepts  of  education  in  a  series  of  similes  and  argu- 
ments, till  at  length  the  repentant  abbot  cast  himself  upon  the 
ground,  and,  confessing  his  sin — for  such  Anselm  made  him  under- 
stand his  conduct  to  be — he  promised  amendment  and  reform. 

We  have  quoted  this  anecdote  as  a  far  better  illustration  of 
character  than  can  be  afforded  byAnselm's  public  proceedings;  and 
it  will  be  a  sufficient  proof  of  his  great  good  sense,  as  well  as  of  the 
general  tendency  of  his  disposition,  and  of  the  kindness  of  his  heart. 

Anselm,  when  abbot  of  Bee,  was  frequently  required  to  repair 
to  England.  Great  possessions  had  been  bestowed  upon  the 
monastery,  and  these  needed  his  personal  attention.  On  such 
occasions  he  obtained  universal  popularity,  ready  and  pleasant  of 
speech,  his  conversation  was  a  delight.  High  and  low,  old  and 
young,  all  loved  his  company.  There  was  not  an  earl,  or  a  countess 
who  did  not  seek  Abbot  Anselm  and  cultivate  his  society.  William 
the  Conqueror,  so  stern  and  hard  to  others,  was  so  affable  to 
Anselm,  that  the  bystanders  wondered  at  such  condescension  on 
his  part.  At  the  particular  period  about  which  we  are  treating,  he 
had  come  over  at  the  request  of  Hugh  Lupus,  the  great  Earl  of 
Chester.  This  was  the  great  period  of  endowment  of  monas- 
teries. In  every  part  of  the  land,  the  Norman  settlers  imitated 
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the  example  of  the  Conqueror.  The  new  and  splendid  churches 
and  monasteries  arose.  The  old  foundations  were  equally  reno- 
vated ;  the  opus  Romanum  of  the  Anglo-Saxons  gave  way  to  the 
Romanesque  of  Normandy.  The  square  towers,  the  massy  pillars, 
the  deep-recessed  and  circled  porches,  reflected  the  forms  of  the 
Norman  edifices,  and  in  like  manner  did  they  labour  to  introduce 
the  Norman  discipline.  Lanfranc's  community  was  considered,  and 
rightly,  as  the  great  school  of  learning  and  piety.  Sluggard  and 
slow,  the  degenerate  canons  of  St.  Werburgh1,  whose  chapel  is  now 
the  cathedral  of  Chester,  were  replaced  by  an  active  colony  from 
Bec-Herlouin,  whom  Earl  Lupus  had  placed  there.  They  were  to  be 
organized  by  Anselm,  and  it  was  in  execution  of  this  pleasant 
duty  that  he  was  brought  under  the  notice  of 'the  English  prelacy, 
when,  as  before  mentioned,  they  put  upon  him  the  task  which  they 
themselves  had  pusillanimously  evaded. 

Anselm's  road  from  Normandy  to  Chester  led  him  through 
Canterbury.  Here  the  reception  he  met  with  from  the  monks  of  the 
cathedral  and  the  burgesses  of  the  "  widowed  city"  was  such,  that, 
after  a  troubled  and  anxious  night,  he  departed  in  haste  and  secrecy 
before  the  dawn.  Anselm  fled — he  fled  from  a  great  danger — the 
danger  of  being  designated  for  the  primacy  by  the  general  outcry 
of  clergy  and  people.  They  hailed  him  as  though  they  would 
bestow  the  pastoral  office  by  acclamation,  in  despite  of  the 
prerogative  exercised  by  the  king.  The  voice  of  the  child  exclaim- 
ing, "Let  Ambrose  be  bishop,"  echoed  by  the  glad  multitude,  had 
raised  the  young  patrician  to  the  see  of  Milan.  In  England,  at 
this  period,  such  a  postulation  would  either  have  been  disregarded 
by  the  monarch,  or  excited  his  heaviest  indignation.  Yet  this 
indication  of  popularity  had  not  come  upon  Anselm  by  surprise. 
The  anticipating  voice  of  opinion  had,  when  Anselm  was  still  in 
Normandy,  pointed  him  out  as  the  future  primate.  "Should  he  go 
"  to  England,  he  will  be  sure  to  be  the  archbishop,"  was  the 
whisper  in  the  refectory;  many  a  little  plan  and  secret  scheme  was, 
without  doubt,  grounded  in  Bec-Herlouin,  to  be  carried  into  effect 
when  these  expectations  should  be  realized. 

Anselm  would  give  no  countenance  whatever  to  the  report. 
When  invited  thrice  by  Hugh  Lupus,  he  had  again  and  again 
excused  himself,  pleading  his  apprehension  lest  it  might  be  sus- 
pected that  he  coveted  the  honours  of  the  archiepiscopacy.  His 
was  not  the  discreet  humility  of  the  clever  aspirant  who  stoops  to 
rise — the  timidity  which  hides  itself,  the  lenes  sub  noctem  susurri, 
telling  at  the  same  time  aloud  where  it  can  be  more  surely  found; 

p.  rx  32 
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but  a  real,  simple,  single-hearted  aversion  to  preferment,  and  a 
determination  to  put  it  away.  As  soon,  therefore,  as  Anselm  had 
completed  the  settlement  of  St.  Werburgh's  monastery,  the  affair 
upon  which  he  was  engaged,  he  wished  to  hasten  back  to  Normandy ; 
but  Rufus  denied  to  allow  him  permission  to  embark,  and  he  was 
consequently  detained  in  England.  No  reason  is  assigned  by  the 
chroniclers  for  the  king's  refusal  of  Anselm's  passport.  Perhaps 
there  was  none  which  JR/uf  us  could  clearly  define,  still  less  could  he 
anticipate  the  consequences  to  which  this  his  conduct  would  lead — • 
that  his  own  act,  his  own  despotic  exercise  of  his  prerogative,  would 
be  so  overruled  as  to  lead  to  the  elevation  of  the  very  man  by  whom 
his  schemes  would  be  defeated — nay,  to  whom,  as  an  instrument, 
the  Church  of  England  owes  the  preservation  of  her  hierarchy. 

"We  have  no  man  amongst  us  so  holy  as  Anselm,  Abbot  of  Bee," 
said  one  of  the  nobles,  being  in  familiar  talk  with  the  king; 
"loving  only  the  Lord,  there  is  no  earthly  object  which  he  desires." 
"Not  even  the  archbishopric  of  Canterbury? "  replied  Rufus,  with 
his  usual  jeer.  "Certainly  not."  "If  he  thought  he  had  any  chance 
"  of  the  preferment,"  exclaimed  Rufus,  "you  would  see  him  leap 
"  into  my  arms.  But,  by  the  holy  rood  of  Lucca,  every  competitor 
"  for  the  see  shall  give  way  to  me.  As  long  as  I  have  breath  in  my 
"  body  no  one  but  King  William  shall  be  archbishop  of  Canter- 
"  bury." 

Rufus  was  speaking  under  great  excitement.  Wild  and 
extravagant  mirth,  gross  indulgence  of  appetite,  unbridled 
licentiousness,  violence  of  temper,  demoniacal  impiety,  were 
constantly  working  upon  him.  His  general  conduct  indicates  the 
frequently  recurring  symptoms,  if  not  of  absolute  insanity,  yet 
of  that  heated,  hunted,  harassed,  worried  state  in  which  it  is  an 
even  chance,  whether,  in  their  mysterious  union,  the  mind  will 
disorganize  the  body,  or  the  body  derange  the  mind.  At  the  present 
juncture,  the  physical  frame  gave  way.  Whilst  he  was  yet  vocifera- 
ting, Rufus  dropped  down  as  if  struck;  borne  to  his  couch,  his 
illness  increased  so  rapidly  that  men  deemed  him  to  be  at  the 
last  gasp.  Bishops,  abbots,  barons — all  the  nobles  of  the  land, 
assembled  (6th  March,  1093)  at  Gloucester,  where  Rufus  was  thus 
lying,  and  there  they  waited  in  momentary  expectation  that  his 
spirit  would  depart. 

Earnestly  did  those  about  the  king  exhort  him  to  good  works. 
"Open  the  prisons,  set  free  the  captives,  forgive  the  debtor, 
"  restore  the  captive  church  to  her  liberty,  place  pastors  in  the 
"  folds  where  the  flocks  have  so  long  needed  their  guidance" ;  such 
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was  the  advice  which  they,  without  effect,  bestowed.  Anselm, 
while  these  events  were  happening  within  the  walls  of  Gloucester, 
chanced  to  be  near  the  town.  Some  of  the  king's  attendants  were 
moved  to  entreat  that  he  would  speedily  come  and  comfort  the 
expiring  sinner.  Anselm  urged  that  Rufus  should  by  his  acts  give 
some  outward  proof  of  the  sincerity  of  his  repentance.  The  sick 
man  promised  all  that  was  asked,  and  more.  Upon  the  instigation 
of  Anselm,  the  charter  was  written,  and  sealed  with  the  king's 
broad  seal.  In  addition  to  all  which  had  been  craved  of  him,  this 
solemn  instrument  pardoned  every  offence  committed  against  the 
crown.  Rufus  renewed  the  compacts  which  he  had  broken,  and 
promised,  as  he  had  done  when  the  crown  was  first  placed  on 
his  head  by  Lanfranc,  that  he  would  rule  his  people  according  to 
equity  and  justice,  and  by  good  and  righteous  laws.  And  by  whom 
were  these  mutual  liberties  to  be  guaranteed  ?  Rufus  called  in  the 
prelates,  as  his  sureties  towards  the  nation,  his  pledges  that  the 
compact  would  be  fulfilled. 

But  more  remained.  The  possessions  so  unjustly  withheld 
from  those  who  administered  them  for  the  benefit  of  the  community 
were  to  be  restored ;  the  widowhood  of  the  Church  was  to  end  by 
the  appointment  of  the  primate.  To  this  they  earnestly  exhorted 
him.  The  languid  nerveless  sufferer  raised  his  aching  head  from 
the  comfortless  pillow,  gave  his  assent  to  the  proposal,  and,  as  he 
told  them,  with  his  whole  heart.  And  on  whom  shall  this  high 
honour  and  dignity  be  bestowed?  How  anxious  is  the  suspense 
which  prevails,  whilst  the  bystanders  await  in  silence  the  reply 
of  the  king.  The  silence  is  broken  by  a  single  word.  Rufus, 
supporting  himself  upon  his  enfeebled  arm,  pronounces  that  name 
which  had  never  been  uttered  by  his  lips  but  with  scorn  and 
mockery,  the  name  of  Anselm.  All  exulted  with  joy,  all  save  one. 
Anselm  refused  to  receive  the  offered  investiture.  His  duties  were 
elsewhere;  allegiance  he  owed  to  Duke  Robert;  subjection  to  the 
see  of  Rouen ;  protection  to  his  own  community.  Denial  followed 
denial ;  so  that,  having  no  other  resource,  the  prelates  and  nobles 
seized  him,  and  dragged  him  by  main  force  to  the  king.  Anselm 
still  resisted,  and  with  so  much  violence,  that,  to  use  his  own  words 
— for  we  are  able  to  collect  the  main  points  of  the  narrative  from 
his  own  correspondence — those  who  witnessed  the  scene  might  well 
doubt  if  they  beheld  maniacs  carrying  off  their  keeper,  or  keepers 
carrying  off  the  maniac  to  his  place  of  confinement.  Brought  by 
his  captors  before  Rufus,  Anselm  continued  in  his  refusal  with  un- 
abated resolution.  Rufus  appealed  to  the  feelings  of  friendship  and 
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gratitude  by  which  Anselm  was  bound, — besought  him,  recollect- 
ing the  benefits  and  kindness  he  had  received  from  William  and 
Matilda,  to  repay  the  obligation  by  complying  with  the  request 
of  their  son.  Anselm  yielded  not.  Fruitless  arguments  ensued; 
prelates,  priests,  monks,  flung  themselves  at  Anselm's  feet  re- 
newing their  supplications;  but  he  was  as  quick  as  they,  and  he 
defeated  their  attempts  by  throwing  himself  flat  on  the  ground 
also.  "Bring  a  crozier !  bring  a  crozier ! "  cried  out  some  one;  and 
surrounding  Anselm,  they  pushed  and  drove,  and  pulled  and  hauled 
the  struggling  and  shrieking  abbot  to  the  king's  bedside.  Those  who 
had  thus  caught  Anselm  seized  his  right  arm,  and  held  and  fixed 
it  towards  Rufus,  who  offered  him  the  crozier.  Anselm  clenched 
his  tight  fist,  and  would  not  open  it  anywise.  The  bishops  who  had 
secured  him  tried  to  hammer  his  fingers  and  drive  the  crozier 
into  his  grip  by  main  force.  They  hurt  him  so  much  that  he  cried 
out ;  and  either  his  strength  giving  way  to  their  violence,  or  yielding 
to  pain,  the  crozier  was  thrust  into  his  hand,  and  the  bishops 
squeezing  it  in  theirs,  so  that  he  could  not  let  the  crozier  drop  from 
his  grasp,  he,  in  spite  of  his  loud  cries  of  "Nolo,  nolo,  non  con- 
"  sentio,"  and  his  still  continued  bodily  resistance,  was  hailed  by 
the  multitude  with  the  loudest  cries  of  "Long  life  to  the  arch- 
"  bishop  of  Canterbury"  !  Bishops  and  clerks  chanted  the  joyful 
Ambrosian  hymn,  and,  bearing  the  pontiff  elect  to  an  adjoining 
church,  they  completed  the  consecration  ceremony. 

Strange  and  ludicrous  as  this  scene  may  appear,  and  we  have 
advisedly  presented  its  rude  and  uncouth  features  in  the  plainest 
and  most  homely  terms,  there  is  no  reason  whatever  to  doubt 
Anselm's  sincerity.  What  could  he  gain  by  the  promotion  thus 
thrust  upon  him  ?  Obscurity  had  become  his  delight ;  more  welcome 
to  him  was  the  safe  humility  of  the  cloister  than  any  degree  of 
pomp  and  power.  Authority  was  a  talent  committed  to  his 
charge;  a  heavy  responsibility  had  fallen  upon  him,  rendered  still 
more  heavy  by  the  un tameable  ferocity  of  the  monarch  with  whom 
he  well  knew  he  should  be  placed  in  direct  collision ;  and  his  fore- 
bodings were  soon  verified.  Yet  for  a  short  while  there  was  no 
flagrant  cause  of  complaint,  smooth  things  were  said  and  kind- 
nesses offered ;  for,  as  soon  as  Anselm  had  been  consecrated 
(6th  March,  1093)  Rufus  commanded  that  he  should  have  restitu- 
tion, not  only  of  the  lands  belonging  to  the  endowment  of  the  see, 
but  also  of  the  city  of  Canterbury,  granted  as  a  "benefice"  to 
Lanfranc,  which  it  would  seem  the  king  could  have  withheld. 

From  Rufus,  weary  and  moaning  upon  the  bed  of  sickness  and 
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pain,  submitting  to  the  regimen  of  the  physician  and  the  exhor- 
tations of  the  confessor,  proceeded  the  before-mentioned  acts, 
exhibiting,  as  far  as  they  extended,  grace,  and  mercy  and  justice. 
But  the  sick  man  rapidly  became  convalescent,  the  convalescent 
became  sound  and  hearty,  and  we  can  fill  up  the  blanks  in  the 
chronicler  from  the  pictures  furnished  by  the  verses  of  the  Trou- 
veurs.  The  grave  priest  and  the  graver  leech  retired,  and  gave  place 
to  the  dissolute  jougleur  and  the  ribald  minstrel.  The  squire 
brought  the  bright  armour ;  the  chamberlain  the  gay  robe ;  and  the 
Red  king,  now  himself  again,  showed  but  too  plainly  that  the  healing 
of  the  bodily  ailment  had  caused  him  to  relapse  into  the  leprosy  of 
the  soul.  Every  promise  which  Rufus  had  given  was  forthwith 
violated.  The  captive,  who  had  just  become  accustomed  to  the 
light  of  day,  was  dragged  from  the  home  where  he  had  been  so 
recently  welcomed,  and  cast  into  a  still  straiter  captivity.  The 
unwonted  solitude  of  the  dungeon  was  dispelled,  and  loathsome 
reptiles  of  the  pit  became  again  the  companions  of  human  kind. 
The  executioner  resumed  his  interrupted  labours,  and  all  the  evils 
inflicted  upon  the  people  by  Rufus  before  his  illness  were  cast  into 
oblivion  by  the  tyranny  which  he  exhibited,  when,  after  his  recovery, 
he  bounded  again  upon  his  prey;  never  had  such  misery  been 
known  in  England. 

Ever  since  the  death  of  Gregory  VII.  the  Western  Church  had 
been  afflicted  by  a  schism,  for  there  were  two  who  claimed  the 
pontifical  authority;  Guibert,  archbishop  of  Ravenna,  who, 
Pope  Gregory  living,  had  been  intruded  into  the  Roman  see 
(25th  June,  1080)  by  Henry  IV.,  was  the  anti-pope.  The  lawful 
authority  appertained  to  Odo,  Bishop  of  Ostia,  in  whom  a  delusive 
prophecy,  which  tempted  Odo  of  Bayeux  to  rebellion,  had  been 
fulfilled.  He  had  been  canonically  elected  (12th  March,  1088)  at 
Terracina,  and  under  the  name  of  Urban  II.  was  acknowledged  by 
Italy  and  the  Gauls.  England  maintained  a  proud  neutrality,  and 
therefore  continued  in  a  manner  isolated  from  the  rest  of  Western 
Christendom. 

Before  Anselm  would  take  possession,  he  made  two  stipulations 
with  the  king.  Throughout  the  whole  of  his  conduct  we  may 
observe  great  discretion  and  caution.  In  the  middle  ages  the 
Italians  were  first-rate  men  of  business;  and  Anselm,  wholly 
detached  as  he  was  from  the  world,  still  had  the  advantage  of 
possessing  this  national  character,  he  therefore  can  rarely  be  found 
committing  himself.  Shrewd,  discreet,  watching  his  opportunity, 
and,  if  we  may  use  so  colloquial  a  phrase,  never  leaping  his  horse 
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till  he  comes  to  the  hedge,  and  then  he  goes  right  over.  To 
sanction  his  translation  from  Bee  to  Canterbury,  he  obtained  the 
consent  of  Duke  Robert,  his  temporal  sovereign,  and  of  the  monks 
of  Bee — his  spiritual  children.  Before  he  would  take  possession  of 
the  see,  he  made  a  plain  and  clear  declaration  of  the  terms  he 
required.  "There  are  three  points,"  said  he  to  Rufus,  " upon  which 
"  I  must  be  satisfied."  "All  and  every  the  lands  of  the  Church, 
"  held  by  Lanfranc,  of  happy  memory,  must  be  restored  without 
"  lawsuit  or  striving.  In  all  that  concerns  God  and  Christendom, 
"  you  shall  prefer  my  advice  to  all  others.  As  you  have  not  yet 
"  recognized  Urban,  know,  lest  scandal  should  arise,  I  acknowledge 
"  him  as  the  apostolic  father." 

In  spite  of  this  compact,  against  all  law,  all  honour,  Rufus 
immediately  reverted  to  his  own  policy,  and  he  required  that 
Anselm  should  confirm  the  grants  and  feofments  made  of  the 
Church  lands  to  the  retainers  of  the  crown,  during  the  time  the 
see  was  vacant  and  in  the  king's  hands.  How  efficiently  an  ana- 
logous mode  of  decently  robbing  the  Church  was  practised  in  the 
sixteenth  century  is  sufficiently  well  known.  Had  Anselm  been  as 
unable  or  unwilling  to  resist  as  the  churchmen  of  the  Tudor  age, 
there  would  have  been  nothing  left  for  Henry,  or  Somerset,  or 
Elizabeth,  to  despoil.  But  the  new  archbishop  would  in  nowise 
assent,  without  doubt  upon  the  ground  which  must  ever  prevent 
any  prelate  who  acts  up  to  his  principles  from  concurring  in  any 
secularization  of  Church  property  simply  because  it  is  not  his  to 
give.  His  interest  is  merely  dependent  upon  his  incumbency — he 
has  not  the  slightest  right  to  dispose  of  that  which  belongs  to  the 
whole  community  of  the  Church.  It  is  a  perpetual  entail,  which 
the  tenant  for  life  has  no  aiithority  to  bar  or  destroy. 

The  anger  of  Rufus  was  roused  to  the  utmost  pitch.  Anselm 
would  have  resigned,  if,  his  promotion  being  cancelled,  he  might 
have  returned  to  the  solitude  of  Bec-Herlouin.  But  again  the  great 
council  or  parliament,  held  at  Winchester,  interposed;  Anselm, 
inducted  like  his  predecessor,  performed  homage,  or  became  the 
king's  man,  according  to  the  usage  of  the  country,  as  Lanfranc 
had  done  before  him;  and  the  writs  or  precepts  were  issued  that 
he  should  receive  seisine  of  the  temporalities  appertaining  to  the 
archbishopric  of  Canterbury.  Anselm  arrived  at  Canterbury  in  the 
week  previous  to  the  fifteenth  Sunday  after  Trinity.  The  Collect 
for  the  day,  as  the  reader  will  find  by  turning  to  his  Common 
Prayer  Book,  and  which  we  have  retained  unaltered  from  the  time 
of  Pope  Gregory  the  Great,  to  whom  this  portion  of  our  ritual 
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owes  its  origin,  was  singularly  applicable  to  the  circumstances  of 
strait  in  which  Anselm  was  placed,  not  less  so  was  the  Gospel. 
Clergy  and  laity  came  forth  with  hymn  and  psalm  to  receive  their 
pastor,  to  hail  the  successor  of  Austin  and  Theodore.  By  them, 
on  the  following  Sunday  (25th  September,  1093),  he  is  accompanied 
to  the  cathedral,  then  rising  in  renovated  magnificence.  Scarcely 
had  the  primate  of  the  British  islands  been  enthroned,  when  one, 
who  had  followed  him  from  the  king's  court,  stalked  up  the  aisle. 
He  is  a  clerk;  the  crowds  retreat  before  the  stranger — no,  not  a 
stranger,  he  is  too  well  known,  it  is  Ralph  Flambard,  who,  defying 
all  sense  of  propriety  or  decency,  had  hastened  onwards  for  the 
purpose  of  serving  Anselm  with  adverse  process  at  the  suit  of  the 
king.  Had  the  plea  for  which  Anselm  was  thus  exchequered  been 
properly  cognizable  before  the  Curia  Regis,  such  a  proceeding  on 
a  day  of  holy  festivity  would  have  been  exceedingly  disrespectful ; 
but  the  act  was  a  complete  abuse  of  power,  the  cause  of  action  did 
not  come  within  the  jurisdiction  of  a  secular  tribunal.  Every  day 
brought  fresh  troubles,  which  Anselm  could  neither  stem  nor 
remove.  Confiding  and  faithful  as  he  was,  yet  he  became  neverthe- 
less completely  worn  down  by  harassing  anxiety. 

Mr.  Turner  remarks,  "His  disagreement  with  Anselm  was  soon 
"  begun.  The  prelate  injudiciously  began  the  battle  by  asking  the 
"  king  to  restore  not  only  the  possessions  of  the  see  which  were 
"  enjoyed  by  Lanfranc — a  fair  request,  but  the  lands  which  had 
"  before  that  time  belonged  to  it,  a  demand  that  after  so 
"  many  years  alterations  of  property  could  not  be  complied  with 
"  without  great  disturbance  of  persons."  (Hist,  of  England, 
vol.  i.  p.  153.)  A  curious  argument  this  for  a  lawyer.  Would 
Mr.  Turner  have  advised  a  client  to  desist  from  bringing  an  action 
for  his  father's  lands,  because  it  would  disturb  those  who  held  them 
by  intrusion? 

Ruf us  had  required  of  Anselm  to  confirm  the  infeudations  made 
of  the  Church  lands — a  proof,  if  any  were  needed,  of  the  illegality 
of  the  acts  by  which  the  Crown  had  obtained  them.  It  should  seem 
that  Rufus  tolerated  the  archbishop's  resistance  for  the  purpose 
of  enforcing  heavier  demands,  punishments  for  his  accumulated 
contumacy.  Anselm,  upon  his  promotion,  found  himself  in  absolute 
need  of  goods  and  money,  not  for  his  own  personal  ease  or 
comforts,  for  he  wanted  none,  but  in  order  that  he  might  perform 
the  trusts  which  his  station  imposed.  The  possessions  had  been 
rifled  and  despoiled,  the  monks  dispersed,  the  whole  establish- 
ment ruined;  at  this  juncture,  Rufus,  whose  extravagance  was 
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always  in  advance  of  his  rapacity,  required  a  benevolence  to 
enable  him  to  carry  on  the  Norman  war  against  his  brother  Robert, 
whom  he  was  assailing  with  all  his  power.  "Offer  five  hundred 
"  pounds  to  the  king  in  these  his  difficulties,"  was  the  advice  given 
by  Anselm's  friends,  or  by  men  professing  themselves  such.  New 
in  his  station,  troubled  and  harassed,  the  archbishop  complied, 
and  tendered  his  gift,  being  nearly  three  years'  purchase  of  the 
whole  possessions  of  the  see,  so  far  as  money  value  could  be 
affixed  to  them.  By  this  "  benevolence  "  Anselm  hoped  to  purchase 
a  little  quiet  for  the  performance  of  the  duties  he  was  bound  to 
perform,  and  to  obtain  the  protection  of  the  sovereign. 

A  compromise  of  sound  principle;  and  a  departure  from  sound 
prudence,  are  always  one  and  the  same  thing.  Anselm,  at  this 
period  of  his  history,  was  somewhat  shaken,  occasionally  incon- 
sistent, wavering  between  right  and  wrong.  He  had  erred  against 
the  constitution  of  the  Church,  when,  like  Lanfranc,  he  had 
accepted  investiture  by  the  crozier ;  he  now  brought  his  gift  to  his 
sovereign,  not  in  singleness  of  mind  and  dutiful  submission  to  the 
higher  powers,  but  simply  to  buy  off,  say  to  bribe,  his  oppressor. 
This  conduct  immediately  received  its  reward.  His  enemies,  for 
of  course  he  had  many,  urged  the  king  to  spurn  the  paltry  dona- 
tion. "It  is  a  shame,"  said  they,  "that  this  Lombard,  whom  you 
"  have  raised  so  high  amongst  the  princes  of  the  realm,  and  who 
"  could  give  you  a  thousand  pounds,  yea  two  thousand,  and  with- 
"  out  any  pinch,  should  make  such  a  miserable  offer.  Refuse  it, 
"  show  your  wrath,  and  he  will  be  too  happy  to  double  the  sum  at 
"  the  very  least."  That  Anselm's  proposal  was  most  liberal  in 
proportion  to  his  means  is  clearly  seen,  and  we  may  be  certain  that 
no  man  of  the  temporalty  would  have  contributed  with  such 
readiness  and  munificence.  Rufus,  in  raising  those  portions  of  his 
supplies  which  to  a  certain  extent  depended  upon  the  inclination 
of  his  subjects,  was  half  bully  and  half  beggar.  Never  did  royalty 
appear  in  a  meaner  plight  than  during  this  era,  when  neither  favour 
nor  justice  could  be  obtained  by  the  empty  hand;  and  the  patriar- 
chal gift,  without  which  no  one  could  approach  the  superior,  was 
no  longer  considered  as  a  token  of  cheerful  good  will  but  as  a  regular 
branch  of  the  revenue.  If  the  nuzzeer  offered  to  Rufus  did  not  satisfy 
his  voraciousness,  he  kicked  it  away,  the  unlucky  suitor  became  a 
marked  man,  one  against  whom  the  king  always  bore  a  spite,  until, 
as  at  an  auction,  the  suitor  increased  his  bidding,  and  then  he 
purchased  himself  into  favour  again.  It  is  from  the  whole  con- 
texture and  combination  of  such  apparently  insulated  facts  and 
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anecdotes,  that  we  discover  the  real  nature  of  what  is  called  a 
constitution,  much  more  effectually  than  by  laws  and  parchments. 
Though  the  sovereign  could  wring  out  a  great  deal  by  abuse  of  law 
and  power,  still  there  were  a  great  many  cases  in  which  he  was 
compelled  to  bargain  and  haggle  with  his  subjects:  base  terms,  but 
indicating  one  of  the  elementary  processes  by  which  our  House  of 
Commons  was  formed. 

Anselm  repaired  to  the  king,  who  angrily  declared  his  will. 
Anselm  repeated  his  offer  in  the  language  of  a  courtier,  employing 
a  certain  degree  of  smooth,  complimentary  politeness,  such  as  had 
already  become  the  characteristic  of  the  people  of  the  Italian 
tongue.  "It  is  the  first  gift,  my  lord  king,  of  your  archbishop,  but 
"  it  shall  not  be  the  last.  And  is  it  not  more  seemly  to  accept 
"  a  little  from  willing  friendship,  and  that,  from  one  who  will 
"  often  repeat  the  courtesy,  than  to  make  heavy  exactions  from 
"  a  servile  dependant?  As  a  friend,  you  shall  always  command  me 
"  and  mine,  as  a  slave,  never."  When  Anselm  was  himself,  he  spoke 
with  authority  as  a  prelate  and  commanded  respect ;  on  the  present 
occasion  he  descended  from  his  high  station,  and  utterly  failed. 
Ruf  us  angrily  desired  Anselm  to  quit  the  presence ;  he  rose  and 
departed;  so  doing,  the  Gospel,  "No  man  can  serve  two  masters," 
the  sacred  words  which  the  liturgical  order  of  the  Church  had  caused 
him  to  hear  as  the  lesson  of  the  fifteenth  Sunday  after  Trinity, 
the  day  when  he  entered  Canterbury,  came  again  as  a  living  voice 
upon  his  mind.  The  humiliation  he  had  sustained  had  done  its 
appointed  work;  he  felt  himself  just  saved  from  a  great  danger. 
Had  the  money  been  received,  it  would  have  been  considered  as 
payment  of  a  price  promised  to  the  king  for  his  promotion — a 
fulfilment  of  a  simoniacal  bargain  in  such  a  way  as  to  evade  the 
stringency  of  the  law. 

But  lest  he,  Anselm,  should  be  accused  of  avarice,  he  deter- 
mined to  distribute  the  money  in  alms,  with  the  hope  that  the 
charity  might  work  for  the  good  of  the  king's  soul.  Upon  this 
transaction  Mr.  Turner  remarks,  "Anselm  was  unwise  enough  to 
"  refuse;  and  when  his  counsellors  reminded  him  that  it  could  be 
"  only  giving  what  he  had  proposed  to  give,  he  persevered  in  his 
"  refusal  upon  the  ground  that  he  had  disposed  of  part  to  the 
"  poor.  Few  minds  could  be  so  weak  as  to  not  have  discerned  that 
"  this  impolitic  parsimony,  or  rather  perverseness,  could  only 
"  exasperate  William  by  an  unnecessary  provocation."  (Turner, 
I.  154.)  Such  is  the  influence  of  Hume.  Here  we  have  an  amiable 
and  well-intentioned  writer  criticizing  the  most  wise  and  straight- 
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forward  conduct,  merely  for  the  purpose  of  disparaging  a  church- 
man of  the  middle  ages.  Unwise,  in  refusing  to  yield  to  extortion. 
Parsimony,  in  attempting  to  preserve  the  patrimony  of  the  poor ; 
perverseness  in  bestowing  it  upon  those  to  whom  it  belonged! 
Rufus,  abjectly  greedy,  sent  messengers  after  the  archbishop,  still 
hoping  that  he  might  be  compressed  into  compliance ;  but  Anselm 
had  formed  his  resolution ;  and,  for  the  king,  nothing  was  gained. 

Every  act  of  duty  which  Anselm  now  endeavoured  to  perform 
only  tended  to  increase  the  sovereign's  rancour  and  ill-will.  No 
ecclesiastical  council  had  been  held  for  upwards  of  thirteen  years. 
England  was  infested  with  the  foulest  immorality,  wickedness  not 
to  be  named.  As  is  usual,  sin  had  its  token  in  the  outward  man ; 
and  the  long  hair  nourished  by  the  courtiers;  after  the  fashion 
of  young  women,  "more  juvencularum,"  was  conventionally  and 
popularly  considered  as  a  token  of  the  most  horrible  and  debasing 
pollution.  Against  this  effeminancy  of  habit,  vile  and  disgraceful 
even  if  not  actually  connected  with  crime,  he  protested;  and  when 
the  young  courtiers  presented  themselves  for  the  penitential  service 
of  Ash  Wednesday,  he  indignantly  repelled  them.  No  passage  in 
Anselm's  life  has  furnished  a  happier  subject  for  ridicule.  It  has 
become  a  land  of  commonplace  in  descanting  upon  his  Puritanism. 
Hume  notices  it  with  a  civil  sneer.  Mr.  Turner  blames  Anselm  as 
"  injudicious."  George  Markham  tells  his  mamma  "that  Anselm 
"must  have  been  a  very  troublesome,  bothering  sort  of  man"; 
and  Mrs.  Markham,  the  mamma,  pats  dear  George  on  the  back  for 
his  cleverness,  and  replies — "Anselm  not  only  conducted  himself 
"  arbitrarily  in  the  affairs  of  the  Church,  but  he  also  troubled  him- 
"  self  about  the  dress  of  the  laity.  He  preached  so  furiously  and  so 
"  successfully  against  long  hair  and  curls,  which  he  disapproved  of, 
"  that  the  ladies  absolutely  cut  off  their  locks  in  the  church." 
The  error  in  this  quotation  is  of  far  less  importance  than  the  spirit 
of  the  passage.  Without  doubt  Mr.  Turner  and  Mrs.  Markham  were 
misled  by  Hume;  but  is  it  not  a  curious  exemplification  of  our 
remarks  concerning  the  effect  and  influence  of  scriptural  knowledge 
in  the  middle  ages  (Article  upon  Hume,  vol.  73,  p.  569)a  as 
compared  with  our  own,  that  whilst  the  prelate  labours,  for  the 
most  important  practical  purposes,  to  enforce  the  apostolical  pre- 
cept "Doth  not  even  nature  itself  teach  you  that  if  a  man  have 
"  long  hair  it  is  a  shame  to  him? "  he  is  therefore  to  be  gibbeted 
by  the  modern  instructors  of  youth  as  the  object  of  scorn  and 
contumely? 

a  [See  below,  p.  570.] 
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With  the  suspension  of  the  national  synods,  all  ecclesiastical 
vigour  and  life  was  suspended.  In  these  bodies,  the  discipline  and 
government  of  the  Church  resided,  and  for  want  of  them  Christi- 
anity itself  was  dying  away.  At  the  same  time  that  the  spirit  of 
the  Church  was  thus  failing,  the  outward  establishment  became 
more  and  more  dilapidated.  Abbey  after  abbey  became  vacant, 
and  the  property  granted  to  military  tenants,  or  otherwise  treated 
as  the  king's  domain.  It  seems,  from  the  tenor  of  this  portion  of 
our  history,  that  in  England  national  councils  "might  not  be 
"  gathered  together  without  the  will  and  commandment  of 
"princes" — a  wise  constitutional  principle,  but,  like  all  others, 
to  be  used  and  not  to  be  abused.  Political  motives,  and  the  desire 
to  rule  and  destroy  the  Church  without  any  constraint,  would 
doubtless  be  amongst  the  reasons  inducing  Bufus  to  prevent  the 
convocation  of  the  synod.  Others,  perhaps  far  more  forcible,  may 
be  found  in  the  depravity  of  his  character,  which  made  him  abhor 
the  voice  of  the  priesthood.  He  was  inveterately  profligate ;  he  had 
refused  to  marry  that  he  might  indulge  his  passions  with  shameless 
freedom.  He  took  equal  delight  in  the  sins  which  he  committed, 
and  in  tempting  others  to  sin. 

At  the  period  of  which  we  are  now  speaking,  the  nations  of 
Latin  Europe  were  in  danger  of  sinking  into  the  filthy  slough  of 
the  Eastern  empire.  The  vices  of  "barbarity"  were  struggling  with 
the  vices  of  incipient  "  civilization."  The  grossest  voluptuousness 
infected  the  community;  the  higher  the  rank  the  greater  the 
profligacy.  Popular  vices  cannot  be  touched  by  the  laws.  Litera- 
ture, such  as  it  appeared  in  the  verse  of  the  troubadours,  glossed 
and  excused  and  encouraged  the  general  corruption.  Excepting 
in  the  censures  of  the  Church  no  remedy  could  be  found.  Therefore 
the  authority  of  the  Church,  as  sole  keeper  of  the  public  morals, 
was  constantly  exerted  against  the  general  depravity — not  always 
effectually,  yet  always  with  impartiality  and  good  conscience ;  the 
condemnation  of  Philip  for  his  impudently  adulterous  commerce 
with  Bertrada,  so  often  expatiated  upon  as  a  proof  of  the  abuse  of 
ecclesiastical  authority,  is  in  fact  its  greater  praise.  What  a  triumph 
would  it  not  have  been  for  the  cause  of  mere  human  society,  if  the 
Gallican  Church  could  have  equally  dared  to  raise  its  voice  against 
the  licentiousness  of  Louis  Quatorze !  Of  course,  the  enforcement 
of  moral  discipline  was  exceedingly  unpleasing  to  such  princes  as 
Henry  IV.  of  Germany,  whose  base  flagitiousness  cannot  be 
recorded  except  in  the  language  of  the  coeval  chronicles;  to 
Rufus,  and  subsequently  to  Henry  I.  and  Henry  II.  vying  in  lust 
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with  Oriental  monarchs;  and  to  the  nobles  and  great  men  who 
successfully  emulated  the  vices  of  the  court  and  camp  of  the 
sovereign.  They  had  the  same  objection  to  a  synod  or  a  council 
which  a  thief  has  to  the  Old  Bailey,  they  strove  to  neutralise  or 
destroy  the  only  tribunals  by  which  their  licentiousness  was  in  any 
degree  restrained.  Neither  the  Church  nor  the  world  prevailed ;  for 
the  balanced  conflict  must  always  subsist  in  our  present  state  of  trial. 
Much  sin  remained,  but  some  good  was  effected;  and  the  best  proof 
of  the  general  benefit  resulting  from  the  exertions  of  the  western 
Church  is  by  comparing  it  with  the  morals  of  the  Greek  and  other 
oriental  Christians,  whose  corruption,  far  greater  than  that  of  the 
Mahometan  infidel,  was  and  is  so  justly  punished  by  the  Maho- 
metan sword.  Such  were  the  functions  of  the  Church,  and  more 
especially  when  exercised  in  its  great  assemblies.  As  for  Kufus, 
it  is  not  probable  that  he  would  have  been  controlled  by  the 
canon  of  a  synod;  but  the  voice  of  admonition  wearied  him;  he 
hated  the  power  which  he  could  not  disregard,  and  would  not  obey. 

Anselm,  earnestly  intent  upon  the  convocation  of  the  synod,  now 
applied  himself  to  obtain  the  king's  consent.  He  possessed  great 
self-command;  in  all  his  proceedings  we  observe  a  rare  union  of 
prudence  and  zeal.  He  took  no  notice  of  the  coolness  and  rudeness 
of  Rufus,  but  continued  to  resort  to  the  king  freely,  as  his  station 
authorised  him  to  do,  and  as  occasion  required.  Preparatory  to 
the  sailing  of  the  Norman  expedition,  a  parliament  was  held  at 
Hastings ;  and  one  morning  Anselm  coming  in,  the  king  sat  down 
by  his  side,  and  as  they  were  thus  familiarly  together — (if 
Mr.  Turner  had  recollected  this  scene,  he  would  not  have  censured 
the  archbishop  for  his  want  of  tact  in  seizing  the  mollia  tempora 
fandi) — Anselm  opened  the  business,  and  exhorted  Rufus  to  permit 
the  synod  to  be  held;  he  urged,  as  his  motives,  the  universal 
depravity  of  the  realm,  and  the  urgent  need  of  repressing  vice, 
praying  that  the  royal  and  sacerdotal  authority  might  co-operate 
in  that  good  end. — "What,"  exclaimed  Rufus,  with  his  unvaried 
scoff,  "is  to  be  done  for  thee  therein? "  "Nothing  for  me,"  replied 
Anselm,  "but  much,  I  hope,  for  thee,  and  for  the  Lord."  As  might 
be  anticipated,  he  only  obtained  a  rude  and  peremptory  refusal. 
Yet  Anselm,  now  that  the  ice  was  broken,  ventured  further,  and 
besought  the  king  to  fill  up  the  vacant  abbeys,  and  to  institute 
proper  superiors.  "May  I  not  do  what  I  choose  with  mine  own? " 
Anselm  attempted  a  reply,  but  he  was  wasting  his  words  upon  the 
wind. 

With  great  grudging  and  harshness  on  the  part  of  the  king,  and 
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great  vexation  and  sorrow  of  that  of  the  primate,  there  had  been, 
as  yet,  no  open  rupture ;  but  the  request  preferred  by  Anselm  to  be 
permitted  to  proceed  to  the  pope  for  the  purpose  of  receiving  the 
pallium,  brought  on  the  crisis  which  Anselm  had  so  long  anticipated 
anxiously,  and  yet  without  any  fear  except  for  the  injury  resulting 
to  the  flock  under  his  charge.  No  metropolitan  could  in  those  times 
be  considered  as  confirmed  in  his  station  until  he  had  received  from 
the  pope  this  ensign  of  dignity,  now  seen  only  upon  the  armorial 
shields  of  our  archbishops;  it  was  therefore  most  essential  to 
Anselm 's  security  that  he  should  be  invested  with  the  garment, 
which,  by  the  established  usage  of  the  Church,  had  become  in- 
dispensable for  the  exercise  of  his  authority.  The  unhappy  schism 
then  prevailing  in  Christendom  has  been  already  noticed.  Neither 
of  the  competitors  for  the  papal  dignity  had  as  yet  been  acknow- 
ledged in  England.  "And  from  which  pope?"  said  Rufus,  in 
answer  to  the  request  which  Anselm  had  preferred.  "From 
"  Urban."  "From  Urban,"  replied  Rufus,  with  extreme  warmth. 
— "He  hath  never  been  acknowledged  by  me;  neither  in  my 
"  father's  time  nor  in  mine  hath  any  one  been  called  pope  in  our 
"  kingdom  without  our  permission;  he  who  strives  to  deprive  me  of 
"  this  prerogative  might  as  well  endeavour  to  wrest  from  me  my 
"  crown." 

How  and  in  what  manner  national  churches  might  legally 
exercise  the  power  of  giving  their  adhesion  in  such  cases  of  con- 
tested papacy  is  an  intricate  and  difficult  question.  Was  not  the 
sovereign  bound  to  take  the  advice  of  the  clergy  in  canonical  synod 
assembled,  or  might  he  manage  as  suited  him  best?  Rufus, 
pillaging  the  Church,  had  a  direct  interest  in  keeping  aloof  from 
any  obedience  to  any  supreme  pontiff,  but,  so  far  as  Anselm  was 
concerned,  the  question  was  already  decided.  Abbot  of  Bee  in 
Normandy,  denizen  of  another  state,  subject  to  another  sovereign, 
he  had  acknowledged  Urban  as  the  father  of  the  Church.  When  the 
dignity,  or  rather  the  burden,  of  the  English  primacy  had  been 
cast  upon  him,  he  expressly  stipulated  that  he  should  in  nowise  be 
compelled  to  depart  from  this  obedience.  Still,  inasmuch  as  his 
principle  was  that  of  subjection  to  all  higher  powers,  he  would  not 
hastily  determine ;  before  he  decided,  he  would  take  the  advice  of 
his  brethren  the  bishops,  how,  consistently  with  his  primary  duties 
towards  the  pontiff,  he  might  obey  his  temporal  sovereign. 

A  great  council  or  parliament  was  therefore  convened  in  the 
castle  of  Rockingham  (March,  1094),  for  the  purpose  of  discussing 
the  important  question.  Anselm  enters,  but  none  of  the  prelates 
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are  seen.  They  are  all  within,  in  the  king's  privy  chamber,  arranging 
the  course  to  be  pursued  against  their  primate,  as  if  he  were  an 
adversary.  They  come  forth;  Anselm  addresses  them  wisely  and 
carefully,  earnestly  beseeching  them  to  advise  him  how  he  might 
consistently  satisfy  the  now  conflicting  claims  of  his  temporal 
and  ecclesiastical  superiors.  The  character  of  the  patron  is  almost 
always  faithfully  reflected  in  that  of  the  presentee;  and  in  the 
dilapidated  chancel,  the  dirt-defiled  altar,  the  diluted  sermon,  the 
mutilated  prayer,  we  see  and  hear  the  sentiments  of  him  by  whom 
the  preferment  has  been  bestowed.  If  Rufus  had  weakened  the 
Church  of  England  by  keeping  some  sees  and  abbeys  vacant,  he 
inflicted  still  greater  injury  by  those  which  he  filled.  The  majority 
of  the  bench  of  prelates  had  yielded  to  the  influence  of  the  court, 
and  the  advice  which  Anselm  had  before  received  from  these 
bishops  had  always  been  of  a  very  uniform  and  practical  character. 
"  Offer  more  money  to  the  king;  bid  him  more  money,  and  thus 
"  will  he  restore  to  you  his  friendship,  and  grant  you  his  peace." 
On  this  occasion  they  flatly  refused  to  give  him  any  help,  any 
counsel,  unless  he  would  purely  and  unreservedly  submit  himself 
to  the  king's  absolute  will  and  pleasure. 

Anselm 's  main  argument  was  astute  and  conclusive.  He  dealt 
with  the  question  upon  personal  grounds ;  he  avoided  any  investi- 
gation of  the  laws ;  he  did  not  grapple  with  any  general  principle. 
When  he  accepted  the  see,  he  made  a  full  declaration  of  his 
submission  to  Urban,  and  a  stipulation  that  such  submission  should 
continue  as  before.  Why  was  that  compact  to  be  disturbed? 
But,  instead  of  entering  upon  a  fair  discussion,  he  had  to  meet 
the  impeachment  concerted  against  him  in  the  king's  privy 
chamber.  The  chief  agent  of  the  royal  party,  the  manager  of  the 
impeachment,  was  William  de  Saint  Carileph,  bishop  of  Durham, 
who  longed  to  exchange  his  northern  palatinate  for  the  southern 
primacy.  To  make  the  needful  vacancy,  he  had  engaged  with  Rufus 
so  to  work  that  Anselm  should  either  deny  Urban  or  renounce  his 
archbishopric ;  and,  having  completely  imbibed  the  king's  will  and 
settled  his  plan  with  the  king,  he  led  the  charge  echoing  the  king's 
words,  "  Whoever  takes  away  the  usages,  the  prerogatives  of  the 
"  crown,  takes  away  the  king's  crown  and  dignity." 

During  three  days  did  the  debate  continue,  disgraced  with  the 
most  intense  passion  and  violence.  "  If  I  were  to  attempt,"  says  the 
reporter  Eadmer — literally  the  reporter,  for  he  was  present  during 
the  whole  of  the  sitting  of  the  Parliament — "  to  describe  the  threats, 
"  the  contumelies,  the  false  and  foul  language,  with  which  Anselm 
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"  was  assailed,  I  should  be  judged  as  an  exaggerator."  In  the  course 
of  the  argument,  Anselm  cautiously,  but  firmly,  raised  the  point  of 
the  incompetency  of  the  tribunal  to  censure  or  punish  him.  Accord- 
ing to  the  immemorial  privileges  of  the  see, no  one  but  thepopecould 
pass  a  judgment  upon  the  archbishop  of  Canterbury.  This  protest 
suspended  the  proceedings.  As  was  usual  in  those  days,  a  great 
multitude  of  bystanders  thronged  the  hall  in  which  the  Parliament 
was  held.  The  characteristic  of  the  early  English  legislature  was 
publicity,  not  infrequently,  the  attendant  crowd  expressed  with 
loud  freedom  the  sentiments  excited  amongst  them  by  the  dis- 
cussions which  they  witnessed  and  heard.  The  universal  feeling 
of  the  public  was  in  favour  of  Anselm,  indeed  it  always  went  with 
him ;  "  but  such  was  the  fear  of  the  tyrant,  that  no  one  had  dared  to 
"  speak  aloud."  Yet  now  one  individual  made  bold  to  express  the 
opinion  of  the  multitude.  A  knight  stepped  forth,  and  kneeling 
before  the  pontiff,  exhorted  him  to  persevere  in  constancy  and 
patience.  Nothing  more  did  he  say,  but  hence  did  Anselm  collect 
that  the  people  were  on  his  side,  "  and  much  we  rejoiced  and 
"  gained  courage  "  continues  his  faithful  biographer  and  companion, 
"recollecting  the  Scripture,  'Vox  populi,  vox  Dei.":  We  have 
never  been  able  to  find  the  text  thus  quoted  by  Eadmer,  perhaps 
from  the  apocryphal  or  pseudo-hagiographic  writings  so  current  in 
the  middle  ages ;  but  it  is  curious  to  trace  to  the  pages  of  the  monk 
that  phrase  which  has  become  the  rallying  cry  of  democracy — 
"  quand  la  liberte  a  manque  aux  hommes,  c'est  la  religion  qui  s'est 
k  *  chargee  de  la  remplacer . } '  It  contains  a  great  truth,  if  truly  under- 
stood, but  are  those  who  use  it  cognizant  of  its  real  meaning;  do 
they  know  who  first  proclaimed  it  in  England ;  can  they  define  how 
and  when  it  should  be  used? 

Ruf us  had  become  impatient ;  on  the  morrow  of  the  third  day, 
he,  in  person,  required  the  Parliament  to  proceed  to  Anselm's  con- 
demnation. The  advice  given  by  Bishop  Carileph  was  thoroughly  to 
the  purpose:  "Unless  the  archbishop  can  obey  the  king's  will  and 
"  pleasure,  let  preferment  and  staff  be  taken  from  him,  and  he 
"  driven  from  the  country."  This  was  a  hasty  speech,  made  by  an 
unwise  and  excited  partizan;  but  it  is  important  as  marking  the 
practical  tendency  of  doctrines,  now  arising,  perhaps  unperceived, 
by  the  parties  who  maintained  them.  In  the  painfully  technical 
language  of  modern  theology  it  was  pure  Erastianism.  The 
exercise  of  spiritual  authority  is  derived  from  the  civil  power,  and 
by  the  same  power  it  may  be  resumed.  At  this  period  the 
superior  hierarchy  were  the  members  of  the  Church  amongst 
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whom,  if  numerically  considered,  the  least  proportion  of  its  vital 
spirit  was  to  be  found.  The  barons,  the  lay  members  of  the 
church,  unanimously  answered,  Not  content.  Rufus  burst  into  a 
paroxysm  of  rage,  the  more  indecent  because  it  was  ineffectual. 
"  As  long  as  I  live/'  he  cried  out,  "  I  will  bear  no  fellow  on  my 
"  throne.  If  you  felt  the  cause  of  Anselm  to  be  so  strong,  why  did 
"  you  let  me  commit  myself  by  engaging  in  such  a  dispute  with 
"him?"  And  then,  swearing  his  great  oath — "Unless  you  sen- 
tence him,  I  will  sentence  you.  And  you,  my  bishops,"  said  Rufus, 
turning  to  the  bench,  where  he  expected  to  find  more  pliancy, 
:<  What  say  you? "  They  began  by  expressing  very  great  sorrow. 
But  why  did  they  grieve  ?  Not  for  the  impending  servitude  of  the 
Church — not  for  the  trouble  and  sorrow  of  their  primate ;  but  that 
they  could  not  satisfy  the  king's  wishes;  "  for,"  said  they,  "  he  is 
"  not  merely  Primate  of  England,  but  of  Scotland,  Ireland,  and  all 
"  the  islands  round  about,"  that  is  to  say,  of  all  the  dominions  over 
which  the  imperial  dominion  of  the  Anglo-Saxon  Basileus  could 
extend.  "  Nay,  more,"  said  they,  "even  if  manifest  guilt  be  proved 
"  against  our  archbishop,  we  cannot  sit  in  judgment  upon  him." 

Rufus  then  demanded  whether  their  obedience  might  not  be 
renounced?  "Certainly,"  said  they,  "if  the  king  commands." 
Then  said  Rufus,  "Forthwith  do  so;  I,  on  my  part,  withdrawing 
"  my  protection  from  him,  will  no  longer  receive  or  hold  him  for 
"  my  spiritual  father."  Shadowy  as  was  the  distinction  between 
unlawfully  deposing  a  lawful  superior,  and  refusing  lawful  obe- 
dience to  that  lawful  superior,  the  difference  was  sufficient  to 
satisfy  their  conscience,  and  it  is  not  probable  that  the  question 
and  the  reply  had  been  previously  concocted.  They  assented  with 
the  greatest  readiness  to  the  proposition.  But  the  lay  peers  were 
more  steady  and  consistent,  strongly  as  they  were  tempted  by 
the  example  of  the  clergy,  and  urged  by  the  peremptory  request 
of  the  king,  "Never  were  we  the  archbishop's  men,"  said  they 
"  neither  can  we  renounce  a  fealty  which  we  have  never  sworn; 
"  but  he  is  our  archbishop,  the  head  of  the  Christendom  of  this  our 
"  land,  and  we,  as  Christians,  can  in  no  wise  withdraw  from  that 
"  obedience,  which,  to  him  as  our  spiritual  guide,  we  are  bound  to 
"  yield." 

The  contrast  between  the  docility  of  the  clergy  to  the  royal 
authority,  and  the  independence  of  the  lay  peers  is  remarkable. 
But  in  this  conduct  of  the  barons,  though  unquestionably  con- 
nected with  religious  traditions  or  opinions,  there  was  also  more  of 
that  patriotic  affection  towards  the  national  Church  of  Canterbury, 


Developments  of  the  Conquest  513 

as  well  as  their  sense  of  the  paramount  importance  attached  to 
the  constitutional  privileges  of  the  archbishop  of  Canterbury,  the 
premier  member  of  the  estates  of  the  realm,  he  who  judged  of  the 
succession,  who  confirmed  the  oath  of  the  sovereign.  In  the  rights 
and  privileges  and  franchises  of  the  primate,  all  the  rights  and 
privileges  and  franchises  of  the  whole  nation  were  involved. 

All  popular  feeling  continued  on  the  side  of  Anselm.  The 
contrast  between  the  firmness  of  the  lay  peers  and  the  courtly 
obsequiousness  of  the  bishops  roused  the  indignation  of  the  hearers ; 
the  cries  of  "Judas  Iscariot,"  "Herod,"  "Pilate,"  irreverently  but 
forcibly  applied  to  this  or  that  bishop  by  name,  testified  their 
disgust.  Well  had  the  prelates  earned  this  disgrace  by  deserting  their 
metropolitan's  cause.  They  increased  their  own  confusion  when 
they  appeared  before  the  king.  Not  content  with  their  general 
support  of  his  pretensions,  he  put  the  question  to  them  singly  and 
separately,  that  he  might  fix  them  with  individual  responsibility ; 
the  waverers  fared  the  worst,  and,  bearing  the  largest  share  of 
obloquy,  earned  the  smallest  share  of  reward.  For  many  shrank, 
when  pressed,  from  a  full  and  unqualified  rejection  of  their 
canonical  obedience,  and  these  Rufus  loudly  accused  of  being  his 
enemies,  and  he  commanded  them  fco  await  their  judgment  and 
condemnation — a  heavy  threat,  but  which  they  could  easily 
translate  into  its  true  meaning,  and  they  gladly  adopted  the  usual 
mode  of  averting  his  anger,  by  a  large  pecuniary  sacrifice.  Thus 
did  they  meet  with  a  fitting  retribution,  purchasing,  by  their 
dereliction  of  duty,  vexation  and  contumely. 

Anselm  besought  the  king  to  grant  him  licence  that  he  might 
depart  from  England,  a  request  which  placed  Rufus  in  perplexity, 
for,  much  as  he  wished  to  be  well  rid,  once  and  for  all,  of  Anselm, 
he  feared  the  scandal  which  would  ensue,  should  the  Primate  of  the 
British  isles,  expelled  by  him,  be  seen  abroad  a  homeless  wanderer. 
Rufus  had  ascertained  that  the  contest  could  not  be  continued 
without  peril ;  and,  by  the  intervention  of  the  lay  peers  and  some 
of  the  prelates,  a  species  of  truce  was  agreed  upon — that,  until  the 
octaves  of  Pentecost,  matters  should  remain  as  they  were. 

Anselm  disdained  to  purchase  this  temporary  respite  by  the 
slightest  compromise  of  principle.  Yet,  for  the  restoration  of 
tranquillity,  he  would  willingly  renounce  all  claims  which  the  king 
opposed,  saving  only  his  canonical  obedience.  Rufus  was  in  the 
meanwhile  attempting  to  rid  himself  of  Anselm  by  a  complicated 
artifice.  He  secretly  dispatched  to  Rome  two  of  the  "clerks  of  the 
"  chapel,"  that  is  to  say,  those  attendants  of  the  royal  secretarial 
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department,  afterwards  termed  "masters  in  chancery,"  and  who, 
even  until  the  seventeenth  century,  were  the  usual  diplomatic 
agents  of  the  sovereign a.  Now  these  two  clerks,  Master  Gerard 
and  Master  William,  were  instructed  to  inquire  and  ascertain 
which  of  the  competitors  had  the  best  title  to  be  considered  as 
legitimate  pope,  and  to  induce  such  pope  to  transmit  the  pallium, 
not  to  Anselm,  Archbishop  of  Canterbury,  but  to  the  Archbishop 
of  Canterbury ;  for  Ruf us  still  continued  in  hopes  that  he  should 
be  able  to  oust  Anselm  from  his  station,  and  to  substitute  some 
creature  of  his  own. 

The  object  of  this  embassy  was  intended  to  be  a  profound 
secret — the  secret  was  kept — and  we  are  in  entire  ignorance  of 
the  proceedings  at  Rome.  Eadmer  himself  knew  nothing  of  the 
details.  The  public  afterwards  supplied  the  absence  of  particulars 
by  the  ready  supposition  that  no  small  portion  of  the  English 
gold  had  been  absorbed  by  the  papal  treasury.  Whether  this  con- 
jecture was  true  or  false  cannot  now  be  ascertained ;  at  all  events, 
considering  the  greediness  of  the  Romans,  it  is  very  probable  that 
some  "expedition  money"  may  have  found  its  way  into  the  pouch 
of  the  Datary1.  But,  pending  the  truce  between  Ruf  us  and  the 
primate,  the  legate,  Walter,  Archbishop  of  Albano,  made  his 
appearance,  accompanied  by  Gerard  and  William,  the  two  wise 
masters.  Great,  without  doubt,  must  have  been  the  expectations 
excited  by  his  arrival.  True,  not  that  a  word  was  said  of  his  being 
the  bearer  of  the  pallium.  Anselm  could  claim  the  insignia  by  the 
usage  of  the  Church;  and  his  devotion  to  the  cause  of  Urban  had 
entitled  him  to  the  utmost  favour  which  Rome  could  show.  But 
the  legate  was  seen  to  pass  silently  through  Canterbury,  without 
stop  or  stay.  Anselm  he  avoided ;  and  it  speedily  became  known 
that  in  his  frequent  interviews  with  Rufus  he  had  not  made  the 
slightest  attempts  on  the  archbishop's  behalf,  or  in  the  least 
endeavoured  to  pacify  the  contention  which  had  subsisted  with  so 

6  The  chancery  included  the  whole  of  the  diplomatic  department.  In  fact,  the 
chancellor  was  secretary  of  state  for  all  departments,  and  therefore  foreign  affairs 
came  to  hi™  with  the  rest.  All  our  earlier  foreign  correspondence  was  upon  the 
files  of  the  chancery,  of  which  many  are  still  remaining  in  the  Tower,  and  the 
treaties  with  foreign  powers  were  enrolled  in  chancery,  a  practice  not  entirely 
discontinued  till  the  Restoration.  We  shall  hear  much  of  these  magistri  afterwards; 
they  seem  always  to  have  had  the  ear  of  the  king  or  the  chancellor;  and  amongst 
what,  in  the  language  of  the  addresses  of  the  House  of  Commons  on  behalf  of  their 
chaplains,  used  to  be  termed  "good  pieces  of  preferment,"  these  masters  seem 
usually  to  have  had,  if  not  the  first  choice,  yet,  as  far  as  power  or  influence  of  the 
crown  could  extend,  a  very  good  pick  amongst  the  best  articles. 
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much  detriment  to  the  head  of  the  British  hierarchy.  Loud  com- 
plaints were  raised  against  the  corruption  of  Rome,  which  thus 
abandoned  Anselm  to  his  oppressor.  That  the  legate  had  fully 
gained  the  confidence  of  Ruf us  was  easily  proved ;  for  he  obtained 
a  ready  recognition  of  the  authority  of  the  pontiff,  whom  he 
represented  at  the  court  of  the  British  sovereign.  "Let  Urban  be 
"  received  throughout  all  my  dominions  as  the  universal  head  of  the 
"  Church,  and  obeyed  as  the  successor  of  St.  Peter."  Rufus  did  not 
doubt  but  that  his  acknowledgement  of  Urban's  authority  would 
be  requited  by  an  equivalent  concession  on  the  part  of  the  legate ; 
but  whatever  civil  expressions  may  have  been  employed  by  the 
calm  and  subtle  Italian,  he  was  not  in  the  slightest  degree  embar- 
rassed or  committed.  Rufus  entreated,  and  supported  his  entrea- 
ties by  magnificent  proffers;  but  he  could  not  induce  the  legate 
to  promise  the  deposition  of  the  primate,  and  he  now  discovered 
that  he  had  lost  his  game.  By  making  the  concession  he  had 
abandoned  his  vantage  ground,  asking  without  obtaining  any 
compensation  in  return;  and  the  pretence  also  for  continuing  his 
attack  upon  Anselm  was  taken  away. 

Rufus,  therefore,  was  not  unwilling  to  convert  the  truce  into 
a  peace,  at  least  until  a  good  occasion  should  occur  of  renewing 
hostilities;  and  the  whole  body  of  bishops  (or  nearly  so),  lending 
their  aid  to  the  king,  waited  on  Anselm  at  Mortlake1,  and  hinted 
as  usual  that  it  would  be  expedient  to  obtain  the  favour  of  the 
sovereign  by  a  competent  donation  in  ready  money.  In  this 
transaction  they  displayed  their  wonted  easiness,  Anselm,  his 
inflexibility.  "Never,"  said  he,  "will  I  so  degrade  my  lord  the  king 
"as  to  render  his  friendship  an  article  of  merchandise."  "Nay, 
"  then,"  said  they,  "at  least  do  this.  Through  the  king's  grace,  the 
"  pallium  has  been  brought  to  you  from  Rome,  how  will  you  repay 
"  him  for  this  favour?  You  have  got  it  without,  trouble  or  cost; 
"  and  surely  you  may  place  at  the  king's  disposal  a  sum  equal 
"to  the  cost  of  the  long  journey  to  Rome;  for,  by  the  king's 
"  kindness  that  expense  has  been  saved."  This  clever  calculation 
failed  to  produce  any  effect.  "Nothing  of  the  kind  will  I  give  or 
"do,"  was  the  sturdy  answer  of  Anselm.  Rufus  was  now  compelled 
to  receive  Anselm  into  favour;  a  formal  reconciliation  took  place 
at  Windsor,  but  again  the  designs  of  Rufus  were  disclosed  by  an 
endeavour  to  persuade  Anselm  to  receive  the  pallium  from  the 
king's  hands,  which  he  utterly  refused.  A  whimsical  subterfuge 
saved  the  supposed  dignity  of  the  crown.  The  vestment  should  be 
placed,  no  one  could  tell  by  whom,  upon  the  high  altar  of  the 
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cathedral  at  Canterbury;  and  Anselm,  taking  up  the  consecrated 
insignia,  which  he  found  there,  invested  himself  therewith  as 
though  bestowed  by  St.  Peter's  hand. 

There  was  as  much  of  prudence  as  of  principle  in  Anselm's 
constant  and  consistent  refusal  to  buy  off  his  oppressor.  It  would 
have  been  impossible  to  keep  pace  with  the  king's  greediness ;  and 
every  act  of  compliance  with  his  will,  lawful  or  unlawful,  became 
merely  the  incentive  to  further  demands.  Anselm  duly  sent  his 
contingent  to  the  expedition  against  the  Welsh,  but  when  Rufus 
returned,  he  raised  a  frivolous  accusation;  the  men,  he  alleged, 
were  not  sufficiently  equipped  for  military  service,  and  the  arch- 
bishop was  summoned  to  answer  for  this  his  default  before  the 
king's  court,  by  which  cognizance  of  the  cause  was  claimed. 

Even  had  Anselm  been  less  the  object  of  the  king's  direct 
persecution  and  hostility,  his  situation  would  have  become 
intolerable.  There  was  a  weight  upon  his  mind  which  he  could  not 
remove.  Constantly  was  Rufus  urging  him  to  acts  equally  against 
the  laws  of  God  and  man.  If  he  attempted  to  resist  the  undue 
exactions  made  by  the  king,  or  even  to  plead  against  the  demands 
unjustly  made  upon  him,  he  could  not  find  either  justice  or  equity 
in  the  king's  court,  a  tribunal  utterly  corrupted,  where  the  judge 
knew  no  other  laws  except  the  dictates  of  the  sovereign.  England 
was  rife  with  evil,  but  he,  the  head  of  the  national  church,  had  no 
power  to  restrain  the  excesses,  poisoning  the  atmosphere  which  he 
breathed ;  even  if  he  tolerated  the  transgressions  which  he  could  not 
repress,  on  him  would  rest  the  imputation  of  the  sin.  The  churches 
were  spoiled,  their  lands  alienated,  yet  this  was  the  smallest  of  the 
impending  evils.  Religion  was  threatened  with  extermination,  not 
merely  in  its  outward  establishment,  but  in  men's  lives  and  hearts, 
and  in  these  exigencies  no  comforter  arose,  no  counsellor  would 
advise,  no  friend  supported,  no  brother  stretched  forth  a  helping 
hand.  No  affliction  seems  to  have  wounded  Anselm  more  to  the 
quick  than  the  coldness  and  treachery  of  his  own  order.  Thus 
overwhelmed,  he  saw  no  hope  unless  in  the  authority  of  the  Roman 
See,  which,  however  the  jurisdiction  may  have  been  acquired, 
was  now  de  facto  the  last  court  of  appeal,  when  every  other  remedy 
was  found  to  fail ;  not,  as  has  been  somewhat  inconsiderately  said 
by  Mr.  Turner,  endeavouring  to  "overawe  the  king,"  but  simply 
seeking  the  sole  support  which  remained  to  him.  Had  the  other 
bishops  been  true  to  themselves,  had  they  stood  by  their  duty,  no 
aid  from  Rome  would  have  been  required. 

So  strictly  was  the  royal  authority  enforced,  so  attentively  was 
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the  police  of  the  country  managed  and  arranged,  that  no  one  could 
depart  from  England  unless  the  king's  permission  were  obtained. 
It  is  a  beautiful  exemplification  of  the  happy  working  granted 
to  the  English  constitution,  to  observe  how  a  power  exercised 
tyrannically  under  the  Normans  and  the  Plantagenets,  and 
vexatiously  or  capriciously  under  the  Tudors,  has  become  a  useful 
adjunct  in  the  administration  of  justice.  We  allude  to  the  writ  of 
"Ne  exeat  regno"  for  this  process,  now  issued  by  the  Lord  Chan- 
cellor (or  the  Court  of  Chancery)  in  whom  this  branch  of  the 
regality  is  vested,  as  the  means  of  preventing  an  accountable  party 
from  escaping  to  foreign  parts,  and  thus  defeating  a  rightful  claim, 
is  directly  derived  from  the  high  prerogative  misused  by  our  ancient 
kings.  But  what  is  now  the  exception  from  the  general  rule  was 
then  the  standing  order.  No  subject  could  depart  the  realm  with- 
out previous  permission  obtained;  and  Anselm  humbly  and 
dutifully  solicited  that  he  might  be  allowed  to  visit  the  chair  of  the 
Apostle.  The  first  application  met  with  a  contemptuous,  the 
second  with  an  angry,  refusal.  He  preferred  his  petition  a  third 
time,  in  the  Great  Council,  convened  by  the  king's  summons,  at 
Winchester,  October,  1097,  in  fact,  a  general  Parliament,  and, 
indeed,  it  was  equally  in  Parliament  that  he  had  sued  each  time 
before. 

A  lengthened  debate  arose,  which  occupied  two  successive 
days.  Rufus  threatened,  that,  if  Anselm  departed,  he  would  seize 
the  temporalities  of  the  archbishopric  and  unite  them  to  his 
domain.  The  king's  cause  had  now  gained  great  strength.  It  is 
most  probable  that  the  baronage  now  began  to  anticipate,  that  if 
the  mitre  was  melted  into  the  crown,  they  would  have  a  good 
chance  of  sharing  in  the  spoil.  Some  of  the  peers  may  secretly 
have  agreed  with  Anselm,  but  no  one  openly  supported;  and  the 
great  majority  now  opposed  him,  none  so  vehemently  as  the 
prelacy.  The  bishops  exhort  their  metropolitan  to  be  easy  and  to 
oblige  the  king;  the  barons  threaten;  and,  as  is  usual  in  similar 
cases,  the  debate  takes  a  new  turn.  A  message  is  sent  from  the 
king,  and  peers  and  bishops,  aye,  bishops  are  the  messengers.  The 
pith  of  it  lies  in  one  sentence — Anselm  must  swear  that  he  will 
never  appeal  to  the  Chair  of  St.  Peter,  for  any  cause  or  reason 
whatever.  In  the  parliament  at  Buckingham,  added  the  mes- 
sengers, he  had  sworn  to  observe  all  the  laws  and  usages  of  the 
realm,  to  such  promise  was  the  oath  now  required,  as  a  species  of 
corollary;  and,  speaking  with  the  same  clearness  as  before,  the 
king  declared  that  unless  such  promise  of  never  appealing  to  Rome 
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was  given,  Anselm  must  be  banished  without  the  slightest  hope 
or  expectation  of  return.  Anselm  resumed  the  debate  before  the 
king,  by  desultory  and  impassioned  arguments.  He  fully  admitted 
his  promise;  but  could  the  promise  be  extended  to  matters  con- 
trary to  right,  which  he  could  not  obey  in  the  Lord?  "No  mention 
"  was  made  of  God  or  right,"  vociferated  king  and  peers.  "If  so 
"  be,"  replied  Anselm,  "that  in  your  customs  was  neither  mention 
"  made  of  God  nor  of  right,  whereof  was  there  mention  then? 
"  for  never  be  it  said  that  any  Christian  should  bind  himself  to 
"  any  customs  which  go  contrary  to  God  and  to  right."  The  king 
was  incensed,  nobles  and  bishops  raged;  and,  not  attempting  to 
meet  his  arguments,  they  tried  to  beat  him  down  by  contumely. 
Rufus,  and  Robert,  Count  of  Mellent,  interrupted  the  archbishop's 
speech  with  groans  and  cries, — "  Ugh,  ugh !  a  sermon !  a  sermon !  "- 
and  all  the  other  peers  joined  in  the  uproarious  chorus.  Anselm 
kept  his  seat,  perfectly  unmoved  and  silent,  but  it  was  only  the 
fatigue  of  their  own  vociferations  which  silenced  his  adversaries. 

Anselm  retired  from  the  assembly;  he  was  soon  followed  by 
messengers  sent  by  the  king.  The  archbishop  might  depart  if  he 
listed  "but  my  lord  the  king  declares  that  nothing  which  is  his 
"  mayst  thou  take  with  thee."  "Horses  have  I,  garments,  fur- 
"  niture,  which  peradventure  he  may  claim  as  his,"  replied  Anselm, 
"  but  this  know,  that  rather  would  I  go  on  foot,  and  bare,  than 
"  desist  from  my  intent."  Eadmer,  and  those  about  Anselm,  wished 
immediately  to  repair  to  their  hostel.  Not  so  Anselm.  Strong  in 
patience,  armed  against  his  own  passions,  he  returned  to  Rufus, 
and  having  declared  his  immediate  purpose  of  departing,  besought 
Rufus  to  accept  a  blessing  as  from  one  who  knew  not  when  they 
might  not  behold  each  other's  face  again,  but  who  would  always 
be  prayerfully  mindful  of  his  eternal  welfare.  Rufus  sullenly 
answered  that  he  would  not  reject  the  proffered  benison ;  he  bowed 
his  proud  head;  Anselm  raised  his  hand,  his  lips  pronounced  the 
benediction,  they  parted,  and  the  parting  was  for  ever. 

Thus  began  Anselm's  first  exile,  during  which  he  gained 
strength  for  the  fresh  and  more  important  conflicts  that  were 
prepared  for  him  in  the  reign  of  Henry  Beauclerc,  the  conflicts 
which  preserved,  not  only  the  endowments,  but  the  political 
existence  of  the  hierarchy  of  England  to  the  present  day.  Rufus, 
relieved  from  the  presence  of  Anselm,  unshackled  in  his  plans 
of  operations  against  the  Church,  was  able  to  devote  all  his  energies 
to  the  affairs  of  the  state,  and  he  proceeded  with  equal  talent  and 
boldness  in  the  consolidation  of  his  power. 
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It  was  the  natural  effect  of  the  change  of  dynasty,  that  the 
ancient  vassals  of  the  Basileus  of  Albion1,  the  Cymri  and  Scoto- 
Pictish  sovereigns,  should  attempt  to  relieve  themselves  from  the 
English  or  Anglo-Saxon  dependence,  which,  little  as  it  affected 
their  internal  policy  and  government,  seems  to  have  been  irksome 
and  galling  to  their  feelings.  It  was  a  triumph  contributing  more 
to  the  splendour  than  to  the  stability  of  the  Anglo-Saxon  empire, 
when  Edgar  was  rowed  by  the  seven  kings2  down  the  stream  of  the 
silver  Dee.  Of  Wales  during  this  era,  we  may  perhaps  speak  more 
fully  on  some  future  occasion ;  and  it  will  be  sufficient  to  state  in 
this  place  that  the  "Frenchmen,"  as  they  were  called  by  the 
persecuted  Britons,  gained  some  of  the  finest  portions  Of  Cambria. 
The  Conqueror  himself,  it  is  true,  retreated  in  one  instance  from 
their  moors  and  hills.  Yet  he  won  so  much  spoil,  and  committed 
such  devastations,  that  they  were  entirely  humbled. 

As  in  all  conflicts  between  the  Celtic  races  and  the  Teutons, 
the  invaders  ultimately  gained  the  ascendancy,  yet,  when  Rufus 
held  his  court,  the  kings  of  Wales  were  somewhat  consoled  by  the 
good  cheer  of  which  they  partook,  as  the  vassals  of  the  British 
crown.  Nay,  the  Twysogion3  would  have  been  proud  to  bear  the 
swords  of  state  in  the  joyous  palace  of  the  Loegrian4,  an  honour 
which  the  Normans  denied  them. 

The  Scots  gave  more  occupation  to  the  new  race  of  sovereigns. 
At  an  early  period  in  the  reign  of  Rufus,  Malcolm  Canmore  had 
made  a  strenuous  attempt  to  gain  possession  of  the  Northumbrian 
kingdom,  where  he  had  already  received  so  much  support.  Pos- 
sibly he  may  have  contemplated  winning  the  whole  of  Margaret's 
inheritance — Margaret  the  good,  the  holy  queen,  the  lawful  queen 
— for,  if  you  asked  the  Englishman,  secretly,  who  represented  the 
right  old  royal  line,  you  would  have  been  answered,  if  he  could  trust 
you — it  is  Margaret5,  the  daughter  of  Edward,  the  son  of  Edmund, 
the  son  of  Ethelred,  the  son  of  Edgar,  the  son  of  Edred,  the  son  of 
Edmund,  the  son  of  Edward,  the  son  of  Alfred,  the  son  of  Ethel- 
wolf,  of  Egbert,  of  Alchmund,  of  Offa,  and  so  on  to  Woden,  and  in 
her  kindred  alone,  must  England  seek  the  rightful  owner  of  the 
imperial  crown.  Edgar  Atheling,  who  had  renounced  all  claims  to 
royalty,  was  the  chosen  friend  of  Robert Courthose,  thence  incurring 
the  enmity  of  Rufus — the  English  prince  was  deprived  of  certain 
possessions  in  Normandy,  which  had  been  bestowed  upon  him, 
some  say  by  Robert,  or  may  be  by  the  politic  generosity  of  the 
Conqueror.  But  there  is  a  great  deal  of  difficulty  in  making  out 
the  history  of  Edgar.  At  some  period  we  hear  of  his  having  been 
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appealed  of  treason,  by  one  Orgar,  a  wicked  Englishman.  Where- 
upon another,  Godwin  by  name,  took  up  the  battle,  and  defeated 
the  false  accuser.  Whatever  the  cause  may  have  been,  Edgar  took 
refuge  with  his  brother-in-law.  Shortly  afterwards  Malcolm, 
William  being  absent  in  Normandy,  invaded  the  English  territory 
with  a  mighty  army.  Pacific  as  Edgar  Atheling  truly  was,  it  is 
possible  that  some  feeling  of  undeserved  wrong  stimulated  him 
to  excite  Malcolm  against  the  Norman  king :  and  his  rebellion,  for 
thus  the  incursion  is  termed  in  the  monk's  uncourtly  phrase,  was 
accompanied  by  a  denial  of  the  service  due  to  his  superior.  As 
usual,  this  Scottish  raid  speedily  passed  away  like  a  hurricane; 
and  Malcolm  as  speedily  retreated  before  the  army  dispatched 
against  him  by  the  Justiciary  of  England.  Such  a  repulse,  how- 
ever, was  not  a  defeat.  Far  more  would  the  booty  carried  off  by 
Malcolm  and  his  people  excite  them  to  repeat  the  foray,  than  the 
chastisement  deter  them.  What  mattered  the  loss  of  men,  when 
for  each  slain  catheran,  a  score  of  rother  beasts  was  won? 

Rufus,  returning  from  Normandy,  raised  his  forces  by  land  and 
by  sea  (August- Sept.  1091),  Robert  lending  on  this  occasion  his 
cordial  aid,  and  sharing  in  the  command  of  the  army.  Neither 
fleet  nor  army  reached  the  remote  territory  of  the  Scottish  king. 
Rufus,  urged  on  by  his  impetuous  temper,  had  undertaken  his 
expedition  at  a  season  when  the  elements  were  sure  to  make  war 
against  him ;  his  vessels  were  wrecked  and  sunk  by  the  equinoctial 
gales;  the  troops  were  starved  in  the  bleak  and  barren  land. 
Malcolm,  having  advanced  out  of  Scotland  into  Lothian,  then 
reckoned  as  part  of  England,  prepared  to  give  battle  to  Rufus, 
who  had  perilously  advanced  as  far  as  the  shore,  to  him  and  his 
impassable,  the  Firth  of  Forth,  the  "Scottish  water." 

It  should  seem  that  William  was  placed  in  a  situation  not 
devoid  of  danger.  Malcolm,  however,  did  not  act  with  any  deter- 
mined or  implacable  hostility.  Though  the  husband  of  the  English 
heiress,  it  seems  that  he  still  feared  to  assert  any  right  which 
released  him  from  the  homage  due  to  the  Anglo-Norman  crown. 
If  he  repudiated  his  homage,  he  threw  up  his  lease;  and,  on  the 
whole,  he  had  a  large  beneficial  interest  in  the  property  he  thus 
held.  Malcolm  declared  that  to  Robert,  the  eldest  son  of  the 
Conqueror,  he  would  do  homage,  as  the  departed  monarch  had 
commanded.  Robert,  by  the  assent  of  his  brother,  passed  over  to 
the  Scottish  camp,  where,  meeting  Edgar  Atheling,  these  friends 
acted  as  mediators,  and  a  peace  was  concluded.  Dignity  was  saved 
on  both  sides,  and  considering  the  "rudeness  of  the  age,"  with 


Developments  of  the  Conquest  521 

some  degree  of  diplomatic  skill.  Far  and  wide  might  the  English- 
man spread  the  news,  how  Malcolm  Canmore,  desisting  from  his 
pretensions  of  suzerainty,  had  yielded  that  he  should  obey  Rufus 
in  all  things,  even  as  he  had  obeyed  the  Conqueror,  his  father, 
before  him.  Thus  might  the  court  and  courtiers  of  Rufus 
triumph.  But  how  was  this  same  treaty  construed  in  the  North? 
Let  us  pore  over  the  musty  old  documents,  open  the  great  iron- 
bound  chest  in  the  Treasury  of  the  Exchequer,  till  we  have 
mastered  its  contents,  and  we  shall  soon  see  the  countenances  of 
Malcolm,  and  his  people,  peering  through  the  dark  smoky  parch- 
ment and  thick  vellum  of  chronicle  and  charter.  Upon  the  sub- 
mission-portion part  of  the  transaction  the  nobles  of  the  Scoto- 
Pictish  realms,  when  they  returned  to  Dunfermline,  would  lay  no 
peculiar  emphasis — they  would  not  talk  much  about  it;  and, 
discreetly  leaving  the  homage  in  the  shade,  they  called  upon  all 
the  lieges  to  rejoice  over  the  successful  conclusion  of  the  negotia- 
tions which  had  obtained  for  Malcolm  a  restitution  of  all  his  rights, 
and  satisfaction  of  all  his  claims.  We  obtain  their  items  and 
particulars  from  the  charters  and  confirmations  sought  by  his 
successors  at  the  Chancery  of  the  English  king.  Twelve  marks  of 
good  red  gold  paid  and  told  every  year  to  Malcolm  and  his  suc- 
cessors from  the  treasury — the  "hoard" — of  the  king  of  England; 
twelve  manors  restored,  to  be  held  of  the  crown  of  England,  where 
Malcolm  and  his  successors,  and  all  their  followers,  might,  when- 
ever the  Scot  visited  England,  revel  and  rest,  roast  the  beef  on  the 
skewer,  and  broach  the  bright  ale ;  one  hundred  shillings  for  every 
day  after  Malcolm  or  his  successors  should,  in  pursuance  of  the 
king's  writ  or  summons,  have  passed  from  his  own  confines  in 
journeying  to  the  king's  court,  and  as  much  for  his  journey 
homeward,  until  he  should  have  re-entered  his  land;  thirty 
shillings  in  sterling  money,  twelve  wastel  cakes,  twelve  simnels, 
four  quarts  of  wine,  and  forty  candles,  all  of  the  same  quality 
as  is  used  in  the  royal  household;  eight  quarts  of  other  wine, 
two  pounds  of  pepper,  four  pounds  of  cinnamon,  and  two  stone 
of  wax,  quality  not  specified,  all  to  be  duly  delivered  and  paid 
to  Malcolm,  and  each  and  every  of  his  successors,  day  by  day,  and 
each  and  every  day,  for  each  and  every  day  from  his  arrival  till 
his  departure — whilst  the  king  of  Scots,  as  a  faithful  liegeman, 
should  be  in  attendance  upon  the  king  of  Englanda. 

a  A  curious  vestige  of  the  suit  and  service  rendered  by  the  king  of  the  Scots  as 
the  premier  liegemen  of  the  empire  existed  even  till  the  first  quarter  of  the  present 
century.  "What  is  the  meaning  of  this  seat?"  said  a  member  of  the  House  of 
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Money  and  good  cheer  thus  concurring  to  smooth  the  path, 
need  we  wonder  that  Malcolm  readily  obeyed  the  mandate  issued 
by  Rufus,  which  called  him  to  attend  the  court  at  Gloucester  (1093) 
for  the  purpose  of  ratifying  the  treaty  he  had  made.  But  Rufus, 
now  maddening  with  pride,  denied  his  royal  liegeman  the  respect 
due  to  him  equally  by  right  and  by  courtesy.  The  hard,  haughty 
Norman  deigned  not  to  speak  to  Malcolm ;  Rufus  would  not  even 
admit  the  king  of  Scots  to  the  presence-chamber,  insisting  that 
he  stood  there  as  a  delinquent,  bound  to  submit  to  the  judgment 
of  the  court  to  which  he  was  called.  Some  default  had  been  alleged 
against  Malcolm,  who,  in  his  turn,  now  maintained,  that,  according 
to  the  old  law,  if  summoned  contentiously,  or  to  answer  to  any 
complaint,  he  was  only  liable  to  the  jurisdiction  of  the  court 
assembled  on  the  Marches,  where  the  kings  of  the  Scots  were 
accustomed  to  do  right  to  the  kings  of  England,  according  to  the 
judgment  of  the  nobles  of  either  realm. 

A  vestige  of  this  jurisprudence  may  be  found  in  the  border 
custom,  when  the  knights  of  England  and  of  Scotland  assembled, 
with  cautious  step  and  wary  glance,  to  administer  justice  between 
the  hostile  neighbours  who  dwelt  on  either  side  of  the  "Debateable 
"  Land."  Another,  and  perhaps  more  complete  parallel,  may  be 
found  in  the  case  of  the  duke  of  Normandy,  who  rendered  his 
obedience  only  beneath  the  ancient  tree  on  the  confines  of  France 
and  Normandy,  though  he  sat  in  the  court  of  the  successor  of 
Charlemagne  as  one  of  the  twelve  peers. 

For  the  fifth  time,  Malcolm  and  his  eldest  son  Edmund  harried 
Northumberland.  Ill  did  they  speed.  If,  amidst  the  emblazonry 
which  enlivened,  in  sharp  and  gay  colours,  the  windows  of  Alnwick 
Priory,  you  fixed  your  inquiring  gaze  at  the  shield  charged  with 
the  five  fusils,  the  monk  well  versed  in  the  chronicles  of  his  house 
would  tell  you  the  tale ;  how,  when  the  English  and  Norman  forces 
besieged  the  castle  of  Alnwick,  forth  there  came  a  stout  valiant 
soldier,  determined  to  brave  every  danger,  and,  who,  proceeding  to 
Malcolm,  offered  to  surrender  the  castle,  of  which  he  displayed  the 

Commons  to  the  Usher  of  the  Black  Rod,  pointing  to  an  armchair,  placed  beside 
the  throne.  "It  is  for  the  king  of  Scots"  was  the  answer,  the  custom  having  been 
preserved  by  tradition  and  usage  in  the  arrangement  of  the  state  furniture  of  the 
House  of  Lords,  from  time  whereof  the  memory  of  man  knew  not  to  the  contrary. 
The  chair  for  the  king  of  Scots  thus  continued  till  the  House  of  Lords  was  fitted 
up  anew  and  decorated  by  the  French  upholsterer  patronised  by  the  Prince  Regent. 
He  had  no  reminiscences,  no  traditions;  and  as  the  superfluous  fauteuil  only 
appeared  to  be  an  awkward  incumbrance,  he  displaced  and  destroyed  this  illustra- 
tion of  our  constitutional  history. 
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keys,  pendant  to  the  iron  point  of  his  lance.  Malcolm,  unsuspicious 
and  unarmed,  received  the  messenger  at  the  door  of  his  tent,  when 
the  warrior  suddenly  transfixed  the  king  in  the  eye,  and  by  his 
speedy  flight  into  the  adjoining  wood  escaped  the  vengeance  of 
the  Scottish  soldiery;  whilst  the  name  of  "Pierce-eye"  or  Percy, 
descended  to  his  noble  posterity.  More  authentic  accounts  agree 
with  the  legend  so  far  as  the  one  fact,  that  the  death  of  Malcolm 
(13th  Nov.  1093)  was  accomplished  by  stratagem.  Surrounded  by 
the  forces  of  Robert  Mowbray,  it  was  by  base  Morel's  hand  that 
he  was  slain.  Morel,  the  unfaithful  seneschal,  was  the  gossip  of 
Malcolm — that  is  to  say,  they  had  been  joint  sponsors  at  the  font, 
an  holy  act,  which,  according  to  the  opinions  of  those  days  created 
a  spiritual  affinity  between  the  parties,  almost  as  strong  as  natural 
consanguinity.  Such  an  act  of  treachery  entirely  tarnished  the 
victory ;  and  yet  it  is  said  that  the  overweening  pride  and  exulta- 
tion which  it  excited  in  Mowbray's  mind  stimulated  him  also  to  the 
treason  which  led  to  his  miserable  fall. 

Edmund,  Malcolm's  eldest  son  and  heir,  fell  in  the  same  con- 
flict. Noble,  pious  Margaret,  broken  by  infirmity,  bowed  down  by 
grief,  died  on  the  fourth  day  after  her  husband.  Her  death  was  the 
signal  for  a  national  rising.  An  obscurity,  that  can  never  be  dis- 
pelled, covers  the  internal  history  of  Scotland  coeval  with  the 
earlier  periods  of  the  Conquest.  How  widely  the  country  now 
called  Scotland  must  have  been  ravaged  by  the  Normans,  may 
be  judged  from  the  circumstance  that  they  clothed  the  daughter 
of  Malcolm,  Edith1, — she  was  afterwards  better  known  by  the 
Norman  name  of  Matilda — in  the  garb  of  a  nun,  as  the  only 
mode  of  protecting  her  from  the  licentiousness  of  the  invaders. 

Modern  Scotland  derives  but  a  small  share  of  ancestral  pride 
from  the  Gael — she  claims  her  aristocracy  from  the  stranger. 
Excepting  such  as  are  of  Anglo-Saxon  or  English  origin,  and  some 
few  honoured  lineages — great  Macdonell,  and  the  perhaps  British 
Campbell2 — almost  every  family  of  historical  fame  or  name — 
Comyn  and  Gordon,  Bruce  and  Baliol,  Soules  and  Somerville, 
Sinclair  and  Umfraville,  Maule  and  Fraser — can  be  derived,  when 
genealogy  is  susceptible  of  any  proof,  from  a  French  or  Flemish 
forefather — from  the  invaders  of  England. 

Malcolm  ruled  wisely — Malcolm  ruled  justly — Malcolm  ruled 
bravely — but  in  the  spirit  of  a  foreign  governor3;  in  the  eyes  of  the 
Gael  we  suspect  he  must  have  been  a  Sassenagh  king.  During 
fifteen  years  had  the  child  Malcolm  grown  into  manhood  at  the 
court  of  the  Confessor.  So  fully  and  so  fluently  had  Malcolm 
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learned  the  English  as  well  as  the  Romance  or  French  tongues, 
that  we  have  a  curious  proof  that  he  felt  and  thought  in  them. 
He  could  address  the  clans  and  chieftains  of  Albanach  in  their 
native  dialect ;  but  as  he  spoke  to  his  fair  sons  and  daughters  around 
his  board,  there  was  not  one  who  answered  to  a  Celtic  appellation ; 
all  are  strangers — Edmund,  Ethelred,  Edgar,  Alexander,  David, 
Edith  and  Mary — not  one  who  reminds  you  of  Loarn,  or  of  Ere 
of  the  shining  countenance,  of  Fergus  or  of  Domangard; — not  one 
who  was  known  to  the  "comely  hosts  of  the  yellow  tresses" — not 
one  whose  name  had  been  heard  in  the  hall  or  wailed  in  the 
coronach,  sung  to  the  harp  or  sounded  in  the  sennachie's  lay. 

Impatiently,  therefore,  had  the  Gael  submitted  to  the  husband 
of  Margaret.  Mowbray  freed  them  (1093).  They  rose  as  one  man, 
and  called  the  brother  of  Malcolm,  Donald  Bane1,  to  the  throne, 
and  expelling  the  English  and  Norman  vassals  who  had  surrounded 
the  throne  of  Malcolm,  they  sought  to  relieve  themselves  from  the 
heavy  galling  yoke,  which  they  anticipated — aye,  and  too  surely — 
that  these  strangers  would  ultimately  impose. 

Duncan2,  the  son  of  Malcolm,  had  been  kept  as  an  hostage  by 
Rufus.  He  is  called  forth,  he  kneels  and  receives  the  degree  of 
knighthood  from  the  Norman  king.  It  is  said  that  Duncan  was  the 
son  of  a  concubine;  the  fact  has  been  contested;  but  it  is  of 
comparatively  little  moment.  In  those  ages  and  countries,  the 
distinction  between  the  lawful  issue  of  the  wife  and  the  child  of 
the  unmarried  mother  was  not  strongly  marked;  the  grandson  of 
Arietta  would  not  probably  be  inclined  to  inquire  whether  Mal- 
colm had,  or  had  not,  been  affianced  to  the  Scottish  maiden  or 
the  Norwegian  matron  who  bore  the  suppliant.  Duncan,  now 
appearing  in  the  character  of  a  tenant  suing  to  have  livery,  or  to 
be  put  in  possession  of  his  inheritance,  prayed,  according  to  the 
English  custom,  that  William,  his  suzerain,  would  be  pleased  to 
grant  him  his  father's  kingdom.  William  assented;  and  Duncan, 
taking  the  oath  of  fealty  (1094),  confirmed  the  bond. 

The  submission  of  the  man — the  man,  for  the  feudal  term  vassal 
is  unknown  to  English  law — entitled  him  to  claim  the  protection 
of  his  lord.  Supported  by  a  powerful  army  of  Normans  and  of 
English,  Duncan  expelled  his  uncle  and  obtained  the  royalty, 
which  but  for  a  short  space  he  enjoyed.  Donald  Bane  fled  to  the 
isles,  where  he  was  protected  by  the  Norwegian  king ;  and  when 
Duncan  fell  by  the  hands  of  the  Earl  of  Mearns,  the  usurper  again 
ascended  the  throne.  Every  civil  commotion  of  this  nature  was 
calculated  to  enable  Rufus  the  better  to  enforce  the  rights  of  the 
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English  crown.  Edgar,  the  eldest  surviving  son  of  Malcolm  and  of 
Margaret,  was  in  England  (1096-1097).  The  Atheling,  fearing  for 
the  lives  of  the  children  of  his  sister,  had  there  placed  them  in 
security;  and  to  him  did  Rufus  entrust  the  important  duty  of 
restoring  his  nephew  to  his  inheritance.  Edgar,  the  son  of  Edmund, 
marched  with  a  large  army  to  Scotland.  After  much  hard  fighting, 
he,  at  the  behest  of  Rufus,  appointed  Edgar,  the  son  of  Malcolm, 
to  be  the  king  of  the  Scots  and  of  broad  Scotland,  but  in  fealty  to 
the  English  monarch — a  fealty  which  he  constantly  preserved. 
Edgar  emulated  the  calm  piety  of  the  Confessor;  he  gloried  in  the 
title  of  the  "pacific"  which  had  been  claimed  by  his  remote  name- 
sake and  ancestor.  So  long  as  Edgar  lived,  the  bands  of  union 
between  Scotland  and  England  were  never  broken,  nor  the 
relations  of  friendship  disturbed;  his  very  virtues,  therefore, 
caused  his  tranquil  reign  to  be  almost  unnoticed  in  the  annals  of 
history. 

We  must  now  revert  to  the  affairs  of  Normandy,  where  the 
misrule  of  Robert  had  continued  without  change.  The  duchy 
indeed  was  almost  wrested  from  him.  Henry,  accepted  by  the 
inhabitants  of  Domfront  as  their  lord,  had  rapidly  extended  his 
independent  authority  over  a  large  portion  of  the  duchy,  caring 
for  none,  obeying  none,  much  more  of  a  sovereign  than  Robert 
himself,  who  was  compelled  to  render,  or  at  all  events  to  profess, 
some  obedience  to  the  house  of  Capet.  As  to  William,  upwards  of 
twenty  castles,  with  their  fiefs,  were  held  by  him.  The  principal 
barons,  the  best  names  of  Normandy,  the  proudest  families — 
Gournay,  Mellent,  Gifford,  Albemarle,  and  how  many  more — had 
become  his  homagers,  obeying  him  with  all  the  readiness  of  fear. 
Destitute  of  any  government  interested  in  the  general  welfare  of 
the  country,  the  mass  of  the  people  were,  under  these  circum- 
stances, exposed  to  the  greatest  calamities.  The  duke  was  the 
conservator  of  the  peace,  but  the  cry  of  Haro  was  raised  without 
anyone  to  hear  it;  duke  they  had  none.  If  the  subjects  were  thus 
rendered  unhappy  by  the  sloth  and  sin  of  their  natural  ruler,  he 
was  perhaps  as  much  to  be  pitied  as  they.  Harassed  and  perplexed 
by  his  enemies,  fearing  that  present  evils  might  be  succeeded  by 
worse,  degraded  by  debauchery,  without  any  stay  in  his  own 
conscience,  or  any  confidence  in  the  few  who  yet  adhered  to  him, 
Robert  determined  to  join  the  Crusaders,  now  proceeding  to 
desecrate  the  Holy  Land  by  their  vices,  and  to  desolate  it  by  their 
ferocity.  In  consideration  of  the  sum  of  ten  thousand  marks,  he 
abandoned  his  dominions  to  Rufus,  nominally  for  the  term  of  five 
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years,  but  probably  with  little  real  expectation  of  ever  revisiting 
his  native  land. 

Odo  of  Bayeux  joined  his  nephew  in  his  pilgrimage.  Towards 
Rufus  he  bore  the  most  implacable  hatred,  and  it  was  reciprocal. 
None  of  the  Conqueror's  children,  or  children's  children,  could 
forgive  an  injury  inflicted  by  a  kinsman,  though  they  might  make 
a  show  of  magnanimity  to  a  stranger.  Hence,  Odo,  rather  than 
submit  to  the  authority  of  his  brother's  son,  determined  to  abandon 
the  country,  and,  joining  Robert  in  the  pilgrimage,  to  depart  for  the 
East,  never  to  return. 

Rufus  now  entered  upon  the  government  of  the  duchy  (1097- 
1098)  which  he  governed  with  prudence,  restoring  good  order  and 
regular  administration;  but  in  succeeding  to  this  portion  of  his 
father's  dominions,  he  considered  that  he  had  inherited  his  father's 
quarrel1.  The  old  claim  for  the  Vexin,  besides  Pontoise,  Chaumont, 
and  fatal  Mantes,  was  renewed  and  refused.  William  ravaged  the 
French  territory,  the  war  ended  by  a  truce,  leaving  matters  exactly 
as  they  were,  excepting  that  the  incursion  furnished  a  further  proof 
of  William's  popularity  amongst  the  military  classes,  many  of  the 
French  barons  having  adhered  to  him,  allured  by  his  pay.  These 
transfers  of  allegiance  were  so  common,  that  we  pass  them  without 
notice,  but  they  make  one  wonder  where  modern  writers  found  the 
originals  who  sat  for  their  pictures  of  chivalrous  honour  and 
fidelity.  You  might  as  well  look  for  these  qualities  in  Texas  or 
Arkansas.  Alas !  for  the  knighthood  of  these  ages.  Considered  as 
a  class,  as  an  order  imbued  with  a  common  feeling,  there  was 
nothing  of  honour,  or  fidelity,  or  loyalty,  amongst  them.  "Be  it 
"  better,  be  it  worse,  be  ruled  by  him  who  bears  the  purse,"  was, 
with  exceptions,  the  motto  of  the  French  and  Anglo-Norman 
baronage. 

By  the  treaty  with  Robert,  the  superiority  of  Maine  had  been 
ceded  to  Rufus.  This  transaction  was  the  sale  of  the  bear's  skin 
before  the  beast  was  caught.  The  superiority  was  claimed  by 
Anjou;  and  the  Manceaux — a  pure  old  Franco-Gallic  race — felt 
themselves  degraded  by  the  yoke  of  the  barbarian  Normans. 
After  some  misadventures,  they  had  entirely  liberated  themselves 
from  the  government  of  Robert,  and  were  now  ruled  by  Helias 
de  la  Fleche,  descended,  though  somewhat  tortuously,  from  the 
ancient  counts  of  the  country,  and  who  was  greatly  endeared  to 
his  subjects  by  his  valour,  no  less  than  by  his  discretion  and  his 
piety. 

H61ias,  as  an  individual,  had  many  of  the  noble  qualities  and 
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qualifications  which  we  generalize,  and  most  erroneously,  as  the 
constant  attributes  of  chivalry.  Homage  had  not  yet  been  ren- 
dered by  the  new  count  of  Maine  to  Rufus,  for  the  former  desired 
the  independence  of  the  country,  and  it  was  as  the  protector  of 
his  people's  rights  that  he  had  been  called  to  the  inheritance; 
but  it  became  necessary  for  him  to  treat,  and  he  appeared  at  the 
court  of  Rouen.  "Exhorted  by  our  holy  father  the  pope,  I  have 
"  taken  the  cross,"  said  Helias,  addressing  Rufus,  "and  I  humbly 
"  pray  that  I  may  be  in  your  peace  whilst  absent  in  Palestine." 
Helias,  a  crusader,  was  under  the  special  protection  of  the  Church, 
and  therefore,  according  to  the  law  of  nations,  as  it  then  prevailed, 
hostilities  against  him  then  could  not  be  justified.  Rufus  was  as 
regardless  of  the  immunity  as  he  was  insensible  of  the  appeal  to 
his  generosity.  "Go  where  thou  dost  choose,"  replied  he,  "but 
"  I  will  not  the  less  endeavour  to  regain  mine  own,  what  my  father 
"  held,  that  will  I  hold  also."  Helias  modestly  replied  that,  claiming 
as  he  did  by  hereditary  right,  he  was  willing  humbly  to  submit  to  the 
decision  of  the  competent  judges.  Rufus  retorted  that  he  would  only 
plead  with  spear  and  sword.  This  new  declaration  at  once  deter- 
mined Helias  to  abandon  the  Holy  War.  He  made  all  requisite 
preparations  for  defence;  but  Rufus,  employed  in  other  quarters 
against  the  French,  the  Bretons  and  the  Flemings — wars,  or  rather 
forays,  of  which  no  particulars  need  be  preserved — refrained  from 
attacking  the  Manceaux  territory  (1098).  Helias,  however,  was  ill- 
fortuned  ;  falling  into  the  hands  of  his  determined  rival  and  enemy, 
the  cruel  Robert  Talvas,  Count  of  Belesme,  the  latter  surrendered 
him  to  Rufus,  who  cast  the  captive  into  prison. 

Rufus,  unlike  himself,  had  shown  a  certain  degree  of  reluctance 
to  war  against  Maine,  but  the  capture  of  Helias  overjoyed  him.  He 
called  together  the  States  of  Normandy;  his  barons  (1098)  advised 
an  expedition,  and  the  counsel  fell  upon  a  ready  ear.  Frenchmen 
and  Burgundians,  Flemings  and  Bretons,  eagerly  ranged  them- 
selves in  the  pay  of  the  "liberal  patrician."  It  was  an  age  of 
condottieri,  hirelings  who  robbed  and  jobbed  in  armour.  A  devas- 
tating horde  was  poured  into  the  hostile  country.  The  greatest 
alarm  was  excited.  Giles  de  Solei,  who  saw  the  march  from  the 
summit  of  a  hill,  exclaimed,  that  on  this  side  the  Alps  he  never 
beheld  so  mighty  an  army.  The  Viscount  of  Beaumont,  and  many 
other  barons,  cautiously  refrained  from  opposing  Rufus.  Fulk 
Rechin,  or  the  Shark,  Count  of  Anjou,  as  chief  lord  of  Maine, 
hastened  to  the  defence  of  the  territory.  Gladly  was  he  received, 
and  occupying  the  city  of  Le  Mans,  he  not  only  prepared  for  defence 
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but  commenced  an  aggressive  warfare,  which  allured  him  to  lay 
siege  to  a  small  town  called  Ballon.  He  left  Le  Mans  well  able  to 
resist;  but  when  William  approached  the  citizens  opened  their 
gates.  It  should  seem  that  the  garrison  continued  in  the  castle, 
then  held  a  council  of  war,  and  finding  it  impossible  to  defend  the 
city,  they  agreed  upon  a  surrender.  Rufus  entered  in  triumph, 
followed  by  three  hundred  mailed  knights;  and  the  standard  of 
Normandy  was  seen  hoisted  upon  the  Royal  Tower,  Mont-Barbet, 
and  Mont-Barbatulet. 

A  treaty  was  opened  with  Fulk  Rechin,  and  it  was  agreed  that 
Le  Mans  and  all  the  castles  held  by  Rufus  should  continue  in  his 
power ;  but,  on  the  other  hand,  Helias  was  to  be  set  at  liberty.  He 
came  out  of  the  pit  ragged,  squalid,  unshorn,  and  thus  brought  be- 
fore the  king,  he  humbly  prayed  to  be  restored  to  his  inheritance, 
and  he  offered  to  be  numbered  among  the  king's  liegemen.  The  king 
was  about  to  assent,  when  he  was  persuaded  to  the  contrary  by  that 
crafty  old  man,  Robert,  Count  of  Mellent,  who  feared  that  Helias 
might  somehow  diminish  his  influence.  Helias  urged  the  request 
again,  and  with  courtesy  and  humility,  but  Rufus  was  now  in- 
flexible. "Nay  then,"  quoth  Helias,  "marvel  not  if  I  use  all  my 
"  endeavours  to  recover  the  inheritance  of  my  ancestors." 
"Scoundrel,  begone,  depart,  fly !"  exclaimed  Rufus,  foaming  with 
rage,  "do  your  utmost,  and,  if  you  should  conquer  me,  I  ask  no 
"  return  for  this  favour." 

William's  challenge  was  soon  to  be  put  to  the  test.  Having  re- 
turned to  England,  he  was  resting  from  the  joyous  butchery  of  the 
chase ;  and,  heedless  of  the  curse  which  hovered  around  him,  taking 
his  meal  beneath  the  haunted  shades  of  Brockenhurst,  when  a  mes- 
senger dispatched  by  Robert  de  Belesme,  presents  a  brief  or  letter 
informing  him  that  Le  Mans  is  again  in  the  possession  of  Helias ;  the 
citizens  had  opened  their  gates  to  him,  but  the  castle  still  held  out 
for  the  king.  Rufus  started  up,  tore  the  scroll  in  despite,  mounted, 
and  immediately  turned  his  horse's  head  towards  the  coast.  No 
remonstrance  could  stay  him  from  rushing  upon  the  first  presage 
of  his  impending  death  journey. 

When  Rufus  reached  the  place  of  embarkation,  the  sky  was 
overcast,  the  wind  blustering  and  adverse;  and  the  mariners 
earnestly  besought  him  to  delay  his  passage  in  the  crazy  vessel  till 
the  ill  weather  should  subside.  "Did  ye  ever  hear  of  a  king  that 
"  was  shipwrecked? "  was  his  answer,  and  the  vessel  driving  with 
its  swelling  sails  before  the  gale  was  seen  from  the  Norman  port 
of  Touques.  Those  who  had  gathered  upon  the  beach,  as  she  runs 
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in  upon  the  shelving  shore,  dividing  the  dashing  surge  and  ground- 
ing her  keel  upon  the  grinding  shingle,  ask  what  news  of  the  king? 
The  king  himself  answers  the  question.  He  was  received  with 
tumultuous  joy,  for  his  bold  readiness  was  always  winning  to  the 
multitude.  Mounting  the  horse  of  the  parish  priest,  a  motley 
crowd  of  peasantry  assembled,  under  whose  escort  he  reached 
Bonneville.  Here  his  troops  were  speedily  mustered,  and  he 
advanced  rapidly  against  Helias.  Le  Mans  had  received  its  punish- 
ment, having  been  fired  by  the  Norman  garrison,  Rufus  indignantly 
traversing  the  smoking  ruins,  laid  siege  to  Mayet,  a  small  town 
belonging  to  Helias,  and  which  opposed  a  most  resolute  resistance. 
It  seems  as  if  at  this  period  any  fortification  could  mock  the 
Anglo-Norman  forces.  Mayet  was  principally  defended  by  hurdles 
and  palisades ;  all  the  attempts  to  storm  the  town  were  frustrated, 
the  contrivances  of  the  engineers  destroyed.  Rufus  was  infuriated 
by  these  unexpected  difficulties,  vexation  striving  with  anger.  A 
stone,  whizzing  from  a  catapult  on  the  walls,  shattered  the  skull 
of  a  knight  standing  by  the  side  of  Rufus,  who  was  besprent  with 
brain  and  gore.  "Fresh  meat  for  the  king's  kitchen,  ready  to  be 
"  cooked  for  his  supper,"  the  besieged  yelled  out  in  triumph,  as 
they  saw  the  warm  corpse  drop.  The  danger  experienced  by  Rufus, 
and  still  more  by  the  brutal  jest,  testifying  the  hate  of  the  Man- 
ceaux,  suddenly  broke  his  spirit,  it  gave  him  the  turn,  so  generally 
the  ominous  forerunner  of  death.  Obeying  the  uncontrollable 
influence  of  panic  fear — that  fear  which  even  the  heathen  acknow- 
ledged as  the  working  of  the  Divinity — he  hastened  back  to  England. 

Hitherto,  whether  in  policy  or  war,  Rufus  had  met  with 
singular  success.  Conspiracies  had  repeatedly  arisen  against  him ; 
they  were  discovered  or  frustrated.  Flattered,  encouraged, 
supported  by  the  many  who  shared  in  his  depravities  or  who 
profited  by  his  crimes,  he  continued  hastening  on  in  his  career. 
Highly  favoured  by  the  world,  profuse  to  the  soldier,  courteous 
to  the  minstrel,  his  wealth,  his  might,  added  to  his  general  charac- 
ter, in  an  age  of  enterprise  and  adventure,  had  raised  the  highest 
expectations  of  his  future  deeds.  Checked  he  might  be,  yet  he 
never  believed  the  possibility  of  being  really  impeded — if  defeated, 
he  had  hitherto  never  confessed  it.  His  spirit  would  neither  bend 
nor  break ;  his  unquenched  confidence  in  himself  coloured  his  life 
with  an  appearance  of  unabated  good  fortune.  The  very  waves 
and  winds  were  said  to  obey  him.  So  constant  and  marked  was  his 
"good  fortune,"  that,  when  he  wished  to  cross  the  channel,  men 
deemed  the  tide  turned  for  his  embarkation,  they  said  with  wonder 
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that  the  storms  were  hushed,  the  tempest  ceased  to  roar.  As  if 
in  anger,  all  his  wishes  were  granted,  and  the  warning  mercy  of 
adversity  denied.  Poor  and  rich  were  equally  crushed  by  his 
rapacity;  new  severities  were  added  to  the  merciless  chapters  of 
the  law.  Still  more  galling  were  such  oppressions  rendered  by  his 
scoffs  and  gibes  at  all  things  held  to  be  holy,  by  his  constant 
outrages  upon  feelings  which  it  was  his  duty  to  respect  and  honour. 
He  revelled  in  sin,  delighting  in  the  indulgence  of  every  bad 
passion,  in  impurity  of  body  and  soul.  Lust  was  unsatisfactory 
to  him  unless  heightened  by  profaneness  and  impiety.  Study  the 
history  of  Rufus,  or  of  other  similar  scourges  of  mankind,  whether 
in  ancient  or  modern  times,  and  you  will  invariably  observe  the 
development  of  insanity.  All  uncontrolled  and  absolute  power, 
all  giving  way  to  unlimited  influence  of  passions  or  inclinations, 
whether  amongst  the  rulers  of  men  or  in  the  deepest  and  humblest 
privacy  of  domestic  life,  ever  disorganizes  the  mind.  Yet  the 
hallucinations  thus  produced  can  no  more  be  admitted  as  an  excuse 
than  the  madness  of  drunkenness  can  be  pleaded  in  a  court  of 
justice,  as  a  bar  to  the  punishment  due  for  the  crime  committed 
by  the  offender's  unconscious  fury.  He  continues  accountable, 
because  he  has  by  his  own  sinful  act  and  free  will  brought  himself 
into  the  state  in  which  reason  has  lost  her  power. 

William,  Duke  of  Poitou1,  hastening  to  the  crusades,  offered 
his  dominions  in  pledge  to  Rufus.  The  latter,  accepting  the  pro- 
posal, assembled  a  mighty  fleet  and  army,  preparing  to  extend  his 
authority  to  the  Garonne.  Had  the  king  obtained  possession  of 
Aquitaine  under  any  title,  he  was  as  little  likely  to  surrender  it 
again  as  Normandy,  which  he  now  treated  as  his  own.  It  was 
bruited  that  he  sought  for  the  crown  of  France.  Philip,  in  con- 
sequence of  his  unhappy  marriage  with  Bertrada,  was  under  that 
fearful  ban  which  caused  the  hungry  menial  to  cast  the  rich  and 
delicate  viands,  stained  with  pollution  by  the  royal  touch,  to  the 
dogs  crouching  beneath  the  table.  Well  might  the  state  of  the 
country  warrant  such  an  enterprise,  which  indeed  Rufus  fully 
avouched,  with  scarcely  any  hesitation  or  reserve.  Some  claim  to 
France,  Rufus  pretended  through  his  mother.  Far  more  strange 
was  the  opinion,  that  he  intended  to  war  upon  Rome,  challenging 
as  his  right  the  empire  of  Brennus  and  Belinus.  Why  should  he 
thus  assert  the  heirship  of  the  Gaulish  kings?  What  mystic 
prophecy — what  romantic  fable  was  working  in  his  mind?  or  was 
not  this  a  token  of  a  great  scheme,  leading  perhaps  to  the  de- 
thronement of  the  supreme  pontiff,  and  the  enslavement,  perhaps 
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the  extinction,  of  the  hierarchy?  Be  this  as  it  may,  he  never 
desisted  from  his  intent  of  effecting  the  secularization  of  the 
property  of  the  Church,  which  he  intended  to  convert  into  military 
fees,  parcelling  out  the  whole  amongst  the  soldiery.  Anselm's 
absence  had  removed  all  obstacles  in  England.  As  the  prelacies 
and  episcopal  sees  became  vacant,  their  lands  fell  to  the  exchequer ; 
and  on  the  morning  of  the  fourth  day  of  August,  in  the  year  of 
our  Lord  one  thousand  one  hundred,  Bufus  had  in  his  hands  all 
the  possessions  and  goods  of  the  archbishopric  of  Canterbury, 
three  bishoprics,  and  eleven  of  the  richest  of  the  abbeys  in  Eng- 
land; whilst  those  which  were  still  ostensibly  filled  by  prelates 
were  virtually  as  much  the  king's  property  as  the  others,  having 
been  sold  or  let  for  the  highest  price  which  he  could  obtain.  In 
all  things,  Rufus  had  now  attained  the  last  verge  of  depravity. 
When  he  laid  him  down  to  sleep  at  night,  he  was  more  wicked  than 
he  had  been  in  the  morning,  was  the  remark  of  those  about  the 
king ;  and  when  he  rose  the  following  morning,  he  was  more  wicked 
than  when,  on  the  preceding  night,  he  had  retired  to  rest.  He  could 
not  bear  to  be  reminded  that  anything  which  he  wished  or  planned 
could  be  controlled  by  a  higher  decree.  He  scorned  the  law  of  the 
Supreme,  and  prided  himself  in  affronting  and  defying  the  Most 
High. 

Joyous  on  that  morning  of  the  fourth  day  of  August  was  Rufus 
— Rufus  returning  to  the  pleasant  shades  of  Brockenhurst,  Walter 
Tyrrell,  the  Chatelain  of  Poix,  by  his  side — well  paid  for  his  good 
services,  he  enjoys  the  fullest  favour  of  the  king.  Loud  was  their 
laughter,  and  not  wise.  Tyrrell  had  joked  as  it  were  to  tease  the 
king ;  and  Rufus,  unmindful  of  the  national  pride  of  his  companion, 
boasted  how,  before  next  Christmas,  he  would  have  led  his  army 
to  the  Alps,  and  then  hold  his  court  at  Poitiers.  How  Tyrrell  felt 
may  be  judged  by  his  indignant  reply — "If  they  ever  submit 
"'to  the  English,  an  evil  death  may  Frenchman  and  Burgundian 
"  die."  Rufus  took  no  offence,  they  rode  on,  merry  as  before. 
Rufus  partook  not  of  what  is  termed  the  superstition  of  the  age. 
Portents  and  reports  bruited  about,  which  might  have  dismayed 
many  a  bold  warrior,  were  unhesitatingly  dismissed  from  his 
hard  sceptical  mind.  What  recked  he  that  the  spring  at  Finchale 
had  flowed  with  blood?  He  laughed  at  the  idle  tale.  As  little 
did  he  heed  the  anticipations  or  predictions  of  evil  impend- 
ing upon  his  head  which  were  hovering  throughout  the  land. 
Whenever  people  came  together,  as  they  gathered  before  the 
church  porch,  or  met  and  whispered  in  the  market-place,  his 
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approaching  death  was  the  matter  about  which  every  one  talked. 
Nothing  of  this  was  concealed  from  Rufus,  yet  in  nowise  was 
he  appalled.  How  troubled,  how  unhappy  had  been  his  last  night 
slumbers !  In  the  still  of  the  last  night  of  his  life  in  this  world — the 
last  night  allowed  to  him  to  commune  upon  his  bed  with  his  own 
heart — the  last  night  in  which  he  laid  himself  down  to  sleep,  but 
not  in  peace — the  last  night  season  when  he  might  yet  have  sought 
the  counsel  which  would  not  have  been  denied — his  attendants 
were  startled  by  the  king's  voice  loudly  crying  out  for  them. 
He  had  been  suddenly  awakened  by  a  horrid  dream:  his  words 
confessed  no  terror;  but  he  would  not  again  be  left  alone;  the 
lamps  were. lighted  in  the  chamber  until  the  dawn.  Day  breaks, 
and  Robert  Fitz-Hamon  rushes  to  the  king,  earnestly  bearing  the 
tidings  of  the  fearful  vision  seen  by  a  holy  monk  from  beyond  the 
sea.  In  the  self  same  hour  that  the  dream  came  unto  Rufus  did  that 
other  dream  also  come,  fearfully  typifying  impending  misfortune. 
"He  is  a  monk,  and  dreams  like  a  monk  for  money;  let  him 
"have  a  hundred  shillings";  said  William,  laughing.  He  gave 
no  signs  of  fear,  but  now  a  secret  misgiving,  felt  strongly  and  yet 
unconfessed  even  to  himself,  came  over  his  soul.  His  attendants 
entreat  him  to  heed  these  warnings,  he  lingers,  pauses,  and,  until 
after  the  sun  has  declined  from  the  meridian,  still  he  delays.  But 
his  hour  has  arrived.  He  is  summoned  by  the  unseen  messenger, 
and  he  obeys  the  call.  Rising  from  the  riotous  banquet,  fuming 
with  wine  and  surrounded  by  the  joyous  companions  of  his 
debauch,  the  armourer  presents  him  with  six  newly-forged  shafts. 
Rufus  selects  the  keenest  which  he  delivers  to  Tyrrell,  telling  the 
Chatelain  that  it  is  he  who  best  deserves  them,  since  he  can  best  deal 
the  mortal  wound.  Yet  more  delay.  At  the  very  moment  he  was 
equipping  himself  for  the  chase,  a  monk  of  Gloucester  broke  through 
the  circle  of  obsequious  followers  and  parasites  who  stood  around 
the  sovereign,  and  presented  a  letter  addressed  to  him  by  Serlo 
the  abbot,  earnestly  and  affectionately  warning  him  of  the  universal 
opinion  that  his  sins  would  soon  receive  a  signal  punishment,  and 
of  the  omens  by  which  the  event  had  been  presaged.  But  Rufus, 
with  mad  hilarity,  laughing  that  wild  laughter  which  presages 
anguish,  sorrow,  death,  mocked  the  simplicity  of  the  old  prelate, 
expressed  his  contempt  at  such  idleness;  and  rising  up  hastily, 
mounted  his  courser,  and,  with  Tyrrell,  dashed  towards  the  depth 
of  the  forest,  by  the  chequered  gleam  of  transparent  green,  the 
lengthened  lines  of  cheerful  shade;  the  brown  trunks  shining  in 
the  golden  light  of  the  evening  sun. 
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Of  all  the  sins  committed  by  the  Conqueror,  was  there  one 
which  ought  to  have  hung  heavier  upon  his  son's  soul  than  the 
merciless  decree  which,  in  that  forest,  had  driven  away  the  in- 
habitants of  sixty  townships,  sparing  neither  the  home  of  man  nor 
the  house  of  God,  to  give  range  for  the  hound  and  room  for  the  deer  ? 
Oft  and  oft,  as  it  was  rumoured,  had  the  traveller  been  appalled 
by  the  gaunt  spectres  and  grim  demons  who  flitted  across  his  path 
or  grinned  at  him  through  bush  and  briar.  Rufus  might  despise 
these  fantastic  horrors,  but  sadder  realities  had  marked  the  ground 
as  accursed  to  the  Norman  dynasty.  Here  Richard,  second  son  of 
the  Conqueror,  met  with  his  death.  Was  it  asked  how?  You  might 
be  told  from  one  that  it  was  the  antler  of  a  stag,  or  a  branch  of  a 
tree,  or  a  pestilential  wind,  had  sealed  his  doom,  a  story  strangely 
varied,  as  if  the  truth  had  not  been  known,  or  as  if  men  had  dreaded 
that  it  should  be.  Here  another  Richard,  the  grandson  of  the 
Conqueror,  had  met  with  his  death.  Was  it  asked  how?  You 
would  be  told  that  the  erring  arrow  of  a  huntsman  had  sealed  his 
doom.  And  now  how  did  this  day  close  ? 

In  the  grey  of  the  same  evening  of  the  fourth  day  of  August, 
in  the  year  of  our  Lord,  one  thousand  one  hundred,  a  country  cart 
followed  by  a  few  churls  was  driven  into  the  close  of  St.  Swithin, 
of  Winchester,  and,  as  the  rude  solid  wheels  jolted  and  creaked, 
blood  kept  dripping  through  the  boards  into  the  mire.  The  vehicle 
contained  the  corpse  of  the  ghastly  Rufus,  as  it  was  found  by 
Purkis  the  charcoal  burner,  whose  lineage  still  subsists  in  the  last 
of  his  race — "hideous,"  in  the  words  of  the  ancient  chronicler, 
"as  the  carcase  of  the  wild  boar" — thus  conveyed  from  the 
haunted  shades  where  he  received  the  deadly  wound. 

At  the  very  hour  when  Rufus  breathed  out  his  soul,  his  brother, 
Henry  Beauclerc,  was  hunting  in  another  part  of  the  New  Forest. 
His  bowstring  snapped.  The  wide  tract  of  woodland  had  not  been 
even  yet  entirely  deprived  of  all  vestiges  of  its  former  population. 
Here  and  there  a  low,  ruined  chancel  and  desecrated  aisle  remained 
to  give  shelter  to  the  crouching  doe,  here  and  there  might  the 
huntsman,  in  the  course  of  his  chase  amongst  the  mounds  over- 
grown with  gorse  and  fern,  marking  the  site  where  the  town  had 
perished,  arrive  at  an  hovel  inhabited  by  the  family  of  an  English 
landsman,  the  last  solitary  members  of  the  "landsfolk"  who  had 
been  swept  away.  At  the  door  of  such  a  cottage  Beauclerc  alighted, 
and  whilst  a  lad  was  knotting  the  bowstring  for  him,  a  beldame 
hobbled  forth  and  inquired  the  name  of  the  stranger.  "Henry,  I 
"  am,  the  brother  of  our  lord  the  king."  "Not  so,"  murmured  the 
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crone,  "say  Henry,  our  lord  the  king,  for  unless  my  spells  be  false, 
"  before  the  hour  passes  away  he  becomes  the  wearer  of  the  royal 
"  crown." 

Men  mostly  said  that  Tyrrell,  he  whom  Rufus  had  so  wantonly 
stung  to  spite,  he  who  had  fled,  sent  forth  the  fatal  arrow ;  Tyrrell, 
when  the  acknowledgment  of  having  caused  the  death  of  Rufus 
would  give  no  reason  to  hope  for  any  advantage,  nor  to  fear  any 
punishment,  always  asserted,  that,  after  the  moment  when  they 
entered  the  depths  of  the  forest  together,  he  had  not  even  seen 
the  king.  Was  this  true  or  false?  Did  Rufus  fall  by  the  mis- 
adventure or  the  anger  of  some  Norman  knight,  or  by  the  bow  of 
the  Chatelain  of  Poix,  provoked  by  the  vain  and  boastful  gibe, 
or  by  his  own  impetuous  negligence,  or  by  a  shaft  discharged  by 
some  undiscovered  and  mysterious  hand?  All  these  questions 
were  asked  when  the  masons  were  sealing  down  the  cover  of  the 
stone  coffin  which  still  contains  his  bones  in  Winchester  choir; 
but  no  one  could  answer  then,  no  one  could  tell.  Need  we  wonder 
that  we  cannot  now  solve  the  problem,  when  we  recollect  that  the 
faithful  Eadmer,  the  eye-  and  ear-witness  of  the  transactions, 
which  at  the  distance  of  more  than  eight  centuries  we  narrate,  from 
his  words,  declares  his  utter  inability  to  dispel  the  doubts  which  he 
had  raised? 

And  here  the  mysterious  narrative  ends.  All  we  can  say  is,  that 
even  as  the  recollections  of  holiness  contribute  to  dispose  us  to  good, 
so  there  is  a  contagion  in  the  recollections  of  crime.  Keep  away  from 
the  chamber,  or  the  banquet-hall,  or  the  valley,  the  rock,  or  the 
road,  which  has  witnessed  and  suggests  iniquity.  Wicked  thoughts 
are  there,  and  unholy  things.  If  the  necessity  of  caution  had  been 
impressed  upon  Rufus  as  a  worldly  lesson,  it  is  very  probable 
that  his  shrewdness  and  ability  would  have  counselled  him  to 
shun  a  locality  where  his  father's  crimes,  and  the  recollections  of 
the  strange  deaths  of  two  near  kinsmen,  might  tempt  the  slaughter 
of  a  third  member  of  the  oppressor's  dynasty.  But  these  warnings 
were  given,  through  those  who  believed  the  tokens  came  from 
above;  therefore  Rufus  would  not  hear  them.  Unto  the  last  gasp 
he  despised  and  hated  the  faintest,  feeblest  echo  of  the  voice  of 
Heaven. 


HUME  AND  HIS  INFLUENCE  UPON 
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REPRINTED  FROM  THE  "  QUARTERLY  REVIEW  "  or  MARCH  1844. 

HlSTOERE    DE    LA    CONQUETE   DE   I/ANGLETERRE   PAH  LES   NORMANDS. 

Par    AUGUSTIN    THIERRY,    de    1'Institut    Royal    de    France. 
Quatrieme  edition.   Bruxelles,  1842. 

THIEEEY,  largely  and  approvingly  quoted  by  Sir  James 
Mackintosh,  and  praised  by  many  English  reviewers,  has,  without 
absolutely  superseding  any  of  our  "standard"  authorities,  become, 
through  the  medium  of  translations  and  cheap  editions,  a  popular 
book.  So  much  attention  has  been  excited  by  the  novelty  of  his 
very  doubtful  views,  which  we  trust  to  have  ere  long  an  opportu- 
nity of  discussing,  that  it  has  tended  to  revive  the  scheme,  often 
suggested  but  never  yet  adopted,  of  publishing  an  annotated 
Hume. 

"Hume,  after  all" — it  was  urged  by  an  able  advocate  of  the 
plan,  whom,  according  to  the  fashion  of  the  days  of  Berkeley  and 
Hervey,  we  will  designate  as  Alciphron — "Hume,  after  all,  retains 
"  his  literary  ascendancy.  People  will  turn  to  him  naturally  as  the 
"  educational  book,  the  unchallenged  source  of  authority.  New 
"  histories,  such  as  Thierry,  may  enjoy  a  flash  of  reputation,  but 
"  they  will  not  be  considered  as  the  sober,  regular  book,  the  outfit 
"  of  the  new  book-case  in  the  newly -furnished  breakfast-room, 
"  newly  occupied  by  the  newly-married  expectants  of  a  numerous 
"  family.  As  Professor  Smyth1  says,  in  his  Lectures,  It  is  Hume  who 
"  is  read  by  every  one.  Hume  is  the  historian  whose  views  and 
"  opinions  insensibly  become  our  own.  He  is  respected  and  admired 
"  by  the  most  enlightened  reader:  he  is  the  guide  and  philosopher  of 
"  the  ordinary  reader,  to  whose  mind,  on  all  the  topics  connected  with 
"  our  history,  he  entirely  gives  the  tone  and  law.  Were,  however,  the 
"  merit  of  Hume's  history  less  than  it  is,  the  stamp  given  by  the 
"  name  of  a  standard  work  will  always  sustain  its  value  as  a  literary 
"  or  commercial  speculation.  Hume  may  be  truly  characterized 
"  as  History  for  the  Million.  In  our  active  age,  the  prevailing  desire 
"  is  to  acquire  the  largest  show  of  information  with  the  smallest 
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"  expense  of  thought.  Just  as  you  buy  a  tool-chest  or  a  medicine- 
"  chest,  because  it  contains  all  the  hammers  and  chisels,  or  tinc- 
"  tures  and  powders  which  you  want,  all  ready  chosen  for  you 
"  without  any  trouble  of  your  own — even  so  do  people  purchase  the 
"  standard  work  for  their  handsome,  select  libraries,  because  they 
"  expect,  and  rightly,  that  it  will  fill  up  the  gap  on  their  shelves 
"  and  the  void  in  their  heads,  without  any  further  pains." 

Your  comparison,  however  apposite — was  the  reply  of 
Euphranor — cannot  be  carried  entirely  through.  He  who  purchases 
the  tool-chest  endeavours  to  ascertain  the  temper  of  the  tools; 
he  assures  himself  that  the  shear-steel  is  Holtzapfel's  and  not 
Sheffield  ware.  It  is  not  the  mere  "town  made"  which  will  satisfy 
him.  In  the  medicine-chest,  you  take  pains  enough  to  ensure  that 
the  contents  of  phials  and  boxes  shall  be  the  right  thing, — no  willow- 
bark  instead  of  Battley's  cinchona, — genuine  unadulterated  senna. 
Still  more  anxiously  would  you  keep  away  from  the  shop,  however 
gay  and  attractive,  if  you  knew  that  the  pharmacopolist  had  been 
tried  and  convicted  for  selling  oxalic  acid  in  the  place  of  Epsom 
salts,  or  arsenic  for  magnesia.  But  with  respect  to  the  "standard 
"  work,"  or  the  whole  legion  of  educational  works,  equally 
"standards"  in  their  degree,  is  the  same  salutary  caution 
employed?  Rarely  does  the  teacher,  who  places  the  book  before 
the  pupil,  take  the  trouble  to  consider  the  character  of  the  mind 
whence  the  work  emanates,  or  the  tendency  of  the  doctrines  which 
it  may  boldly  display  or  coyly  conceal.  How  often  does  the  careful 
mother,  who  anxiously  guards  her  children  against  opening  any 
but  "Sunday-books"  on  the  Lord's-day,  resume  on  the  Monday 
her  regular  course  of  readings — lessons  on  history,  lessons  on 
botany,  lessons  on  geology,  taken  from  productions  in  which, 
either  in  express  terms  or  by  inference,  Holy  Scripture  is  either  so 
excluded  as  to  destroy  all  trust  in  its  reality,  or  represented  as  a 
fable ! 

"Surely  not  so,"  said  Alciphron,  "name  them." 

"Nay, "  quoth  Euphranor,  "it  is  mamma's  business,  not  mine; 
"  let  her  set  her  wits  to  work,  and  examine  the  first  dozen  of  the 
"  rubbish  which  she  shoots  upon  the  school-room  table." 

"We  are  wandering  from  our  question,"  resumed  Alciphron, 
"do  not  suppose  that  I  contend  for  the  absolute  perfection  of 
"  Hume's  history.  In  many  respects,  it  may  not  satisfy  the 
"  awakened  curiosity  of  the  public  mind.  Copious  sources  of 
"  information,  unexplored  in  Hume's  day,  have  been  made  known 
"  since  his  time  by  the  diligence  of  our  modern  antiquaries. 
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"  Sounder  criticism  is  employed  in  judging  the  mediaeval  period; 
"  more  truly  do  we  appreciate  the  poetical  character  of  the  middle 
"  ages,  the  splendours  of  chivalry,  the  charm  of  romance,  the 
"  beauty  of  the  structures,  the  merit  of  the  artists  who,  sixty 
"  years  since,  were  equally  contemned  by  the  man  of  letters  and 
"  the  virtuoso.  Above  all,  we  begin  to  understand  how  extensive 
"  is  the  inquiry  involved  in  the  annals  of  mankind ;  for  the  enlarged 
"  researches  of  our  own  times,  make  us  now  far  more  sensible  of  the 
"  exact  extent  of  our  ignorance.  There  is  as  much  graphic  archaeo- 
"  logy  and  curious  quaintness,  in  any  one  number  of  Charles 
"  Knight's  London  or  Old  England,  or  my  friend  Felix  Summerly 's 
"  Guide  Books,  as,  under  Pitt's  administration,  would  have  set 
"  up  an  Antiquarian  Society — president,  council,  director,  and  all 
"  the  members  to  boot.  But  our  abundance  will  facilitate  the 
"  editorial  task.  Hume's  short-comings  may  be  completely 
"  remedied  by  the  note,  the  excursus,  the  appendix,  and  the  essay. 
"  All  those  who  possess  the  information  and  talent  needed  for 
"  correcting  Hume's  errors  or  making  good  his  deficiencies,  will 
"  have  a  far  better  chance  of  profit  or  fame  by  annexing  their 
"  information  to  his  pages,  than  through  any  independent  pro- 
"  duction  of  their  own.  Embark  in  the  vessel  which  has  so  long 
"  braved  the  storms  of  criticism:  the  good  ship  Hume  will  always 
"  make  a  prosperous  voyage,  and  find  a  market  for  her  wares  in 
"  ports  which  to  every  other  flag  will  be  closed.  It  is  in  vain — 
"  as  observed  by  a  shrewd  critic  of  our  own  day — that  we  shall  look 
"  elsewhere  for  those  general  and  comprehensive  views,  that  sagacity 
"  and  judgment,  those  masterly  lessons  of  political  wisdom,  that 
"  profound  knowledge  of  human  nature,  that  calm  philosophy  and 
"  dispassionate  balancing  of  opinion,  which  delight  and  instruct  us 
"  in  the  pages  of  Hume.  Hume  is  justly  placed,  by  common  consent, 
"at  the  head  of  our  philosophic  historians:  he  is  not  more  dis- 
"  tinguished  for  his  philosophy  than  for  his  sagacity  and  judgment, 
"  his  feeling  and  pathos. — Hume  may  be  deficient  in  diligence  and 
"  research,  but,  as  I  have  before  said,  how  easily  can  any  defects 
"  arising  from  imperfect  information,  be  supplied  by  those,  who, 
"  with  less  genius  and  philosophy,  have  more  opportunity  of 
"  collecting  materials,  more  assiduity,  more  knowledge !  And  if 
"  there  be  any  tendencies  at  variance  with  received  opinions, 
"  surely  a  calm  and  temperate  correction  of  his  errors  will  sufn- 
"  ciently  enable  the  reader  to  maintain  a  due  impartiality." 

You  are  quoting,  O  Alciphron,  was  the  reply  of  Euphranor, 
the  words  of  the  late  John  Allen,  who,  as  an  acute,  diligent  and 
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critical  investigator  of  history,  is  entitled  to  great  respect ;  but  the 
task  of  correction  would  not  be  so  easy  as  you  suppose.  Fully  do 
I  acknowledge  the  cleverness  displayed  in  Hume's  history,  though 
I  should  not  characterize  his  qualities  exactly  in  the  same  terms. 
Allen's  language  is  even  more  tinged  by  affection  than  that  of  the 
lover;  for  in  the  very  same  article  he  says: — "  We  are  thoroughly 
"  sensible  of  its  deficiencies  in  what  constitute  the  chief  merit  of 
"  an  historian,  fidelity  and  regard  to  truth."  Professor  Smyth  goes 
a  deal  further.  He  warns  us  to  be  "ever  suspicious "  of  the  author's 
"particular  prejudices."  He  virtually  accuses  his  favourite  writer 
of  a  perpetual  falsification  of  his  subject,  "by  ascribing  to  the 
"  personages  of  history,  as  they  pass  before  him,  the  views  and  opinions 
"  of  later  ages:  those  sentiments  and  reasonings  which  his  own 
"  enlightened  and  powerful  mind  was  able  to  form,  not  those  which 
"  either  really  were  or  could  be  formed  by  men  thinking  or  acting 
"  many  centuries  before."  And  he  sums  up  the  literary  character 
of  the  "beautiful  narrative"  by  telling  us  that  "in  Hume's  history 
"  truth  is  continually  mixed  up  with  misrepresentation,  and  the  whole 
"  mass  of  the  reasoning,  which  in  its  final  impression  is  materially 
"  wrong,  is  so  interspersed  with  observations  which  are  in  themselves 
"perfectly  right,  that  the  reader  is  at  no  time  sufficiently  on  his 
"  guard,  and  is  at  last  betrayed  into  conclusions  totally  unwarrantable, 
"  and  at  variance  with  his  best  feelings  and  soundest  opinions*." 

How  can  an  editor  deal  with  such  a  writer — an  historian  who 
neither  knows  the  truth,  nor  cares  to  know  it,  and  whose  wilful 
perversions  must  provoke  a  continual,  though  ineffectual,  refuta- 
tion? The  perpetual  commentary  must  become  a  perpetual 
running  fire  against  the  text.  Let  it  be  further  recollected  that  the 
"particular  prejudices"  of  Hume  may  chance  to  run  counter  to  an 
editor's  best  interests  and  feelings.  If  you,  Alciphron,  held  a  good 
estate  in  the  county  of  Berks,  by  your  father's  will,  would  you  like 
to  attempt  the  correction  of  a  topographer  who  had  such  a 
"particular  prejudice"  against  testamentary  devices  as  to  repre- 
sent them  to  be  grounded,  in  every  case,  upon  fraud?  How  could 
any  Englishman  bear  to  edit  a  general  history  of  England,  com- 
posed by  Monsieur  De  Nigrement  the  Frenchman,  who,  entertain- 
ing the  most "  particular  prejudices  "against  the  British  sea-service, 
always  advocates  his  own  opinion  by  so  artfully  mixing  up  truth 
with  misrepresentation,  as  to  make  all  our  naval  men  appear 

*  The  passages  quoted  by  Alciphron  and  Euphranor  will  be  found  in  the  Edin- 
burgh Review,  vol.  xui,  pp.  3  ff .,  etc. ;  and  in  Smyth's  Lectures,  vol.  I,  Lecture  V., 
which  we  request  our  readers  to  peruse  attentively,  comparing  it  with  this  article. 
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odious  or  ridiculous;  and  to  induce  us  to  believe  that  our  naval 
service  is  equally  mischievous  and  contemptible ;  our  wooden  walls, 
not  the  defences  of  the  realm,  but  useless  sources  of  extravagant 
expense;  our  sailors,  ruffians,  serving  merely  for  plunder;  the 
"whole  scope"  of  all  our  Admiralty  orders  directed  to  the  same 
wicked  object;  our  commanders,  knaves  or  fools,  traitors  or 
cowards;  who  represents  Howe  as  a  ninny,  and  Collingwood  as  a 
brute;  and  who,  in  narrating  the  last  days  of  Nelson,  fraudently 
omits  his  "England  expects  every  man  to  do  his  duty";  lest,  by 
quoting  these  emphatic  words,  he  should  preserve  a  memorial  of 
the  ardent  and  sincere  patriotism  of  the  dying  hero? 

An  editor  appears  to  me  to  be  nearly  in  your  position  when  you 
introduce  a  stranger  to  your  friend.  In  this  case,  you  wish — if 
consistent  with  truth — to  become  the  entire  voucher  for  the 
character  of  the  party :  if  you  cannot  go  to  that  full  extent,  then, 
in  connexion  with  the  introduction,  you  feel  yourself  obliged  to  put 
your  friend  sufficiently  upon  the  qui  vive  to  protect  himself  in  his 
intercourse.  As  the  world  goes,  you  may  often  be  compelled,  even 
for  your  friend's  benefit,  to  place  him  in  close  quarters  with  an 
individual  whose  connexion  or  acquaintance  cannot  be  pursued  or 
cultivated  without  caution.  "Chipchase  is  an  honest  workman, 
"  but  very  cross.  John  Bean  takes  good  care  of  his  horses,  though 
"he  is  not  a  teetotaller.  Sir  Richard  enjoys  capital  credit  upon 
"  'Change,  but  he  is  apt  to  be  tricky."  In  all  such  cases  the  merit 
or  talent,  such  as  it  may  be,  is  accepted  as  a  compensation  for  the 
defect.  So  far  as  concerns  the  particular  purposes  required,  the 
balance  is  on  the  right  side.  But  you  would  find  it  rather  awkward, 
had  you  to  state  "Lorenzo  is  a  delightful  companion,  full  of  wit, 
"  talent  and  information;  he  has  only  one  fault,  his  whole  heart 
"  and  soul  is  given  up  to  gallantry:  he  never  loses  sight  of  his 
"  purpose.  He  has  written  a  most  clever  essay  upon  'the  natural 
"  history  of  chastity* — to  prove,  not  only  the  bad  influence  exercised 
"  by  the  'popular  notions  of  chastity'  upon  morality,  but  that,  in 
"  point  of  fact,  chastity  never  exists ;  and  that  she  who  is  apparently 
"  the  most  virtuous  differs  only  from  the  most  profligate  by  'cant 
"  and  grimace.'  Lorenzo  is  most  actively  consistent — he  tries  to 
"  seduce  every  woman  he  can  get  at.  When  you  have  him  in  your 
"  house  he  will  endeavour  on  all  occasions  to  put  his  doctrines 
"  into  practice,  whether  he  meets  your  smart  lady's  maid  in  the 
"  park  or  your  staid  governess  on  the  stairs,  plays  an  accompani- 
"  ment  to  your  spinster  cousin,  assists  your  wife  at  the  dinner- table, 
"  reads  a  sermon  to  your  budding  daughter,  or  escorts  your  well 


540  Hume  and  his  Influence  upon  History 

"  matured  sister  to  the  opera."  Would  it  not  probably  occur  to 
you  that  your  friend  would  consider  it  rather  inexpedient  to  begin 
by  shaking  hands  with  a  scoundrel,  whom  he  would  soon  be 
compelled  to  get  rid  of  by  kicking  him  out  of  doors? 


Hume's  merits  must  be  examined  with  reference  to  the  era  in 
which  he  flourished.  Previously  to  Hume,  it  can  hardly  be  said 
that  England  possessed  historical  literature  in  the  aesthetic  sense 
of  the  term.  Adopting  the  Gibbonian  phrase,  it  was  our  reproach 
that  no  British  altars  had  been  raised  to  the  muse  of  History.  All 
who,  since  Hume,  have  earned  any  commanding  reputation,  are 
more  or  less  his  disciples;  and  all  our  juvenile  and  educational 
histories,  and  conversations,  and  outlines,  are,  in  the  main,  com- 
posed out  of  Hume's  material — occasionally  minced  up  with  a  few 
pious  reflections,  or  even  with  texts,  in  order  to  correct  the  taint 
of  the  food  thus  dished  up  for  the  rising  generation.  Even  Turner 
strongly  partakes  of  his  flavour. 

Before  Hume,  we  had  many  valuable  and  laborious  early 
writers,  such  as  Hall  and  Grafton,  Speed  and  honest  Stow,  who 
chronicled  events  with  diligence,  giving  that  instruction  which 
facts,  faithfully  though  unskilfully  narrated,  afforded  to  the 
multitude,  when  the  comparative  sterility  of  the  press  rendered 
reading  scarcer  and  reflection  more  abundant.  "  Baker's  Chronicle,"  x 
in  the  hall  window,  the  one  book  conned  over  by  the  fine  old 
English  gentleman,  taught  him  to  think  for  himself.  May  be  his 
chaplain  helped  him  a  little.  The  modern  English  gentleman  thinks 
as  he  is  taught  by  his  newspaper.  Besides  such  Gothic  chroniclers, 
for  we  name  Baker  only  as  the  exemplar,  there  were  other  writers 
who  had  made  a  nearer  approach  to  the  science  of  history,  by 
treating  the  subject  with  reference  to  the  principles  of  government, 
or  the  doctrines  of  party.  They  aspired  to  the  more  ambitious  rank 
of  instructors ;  yet  we  had  not  any  works  which,  viewed  as  literary 
compositions,  were  distinguished  either  by  style  or  sentiment. 
Many  might  be  consulted  for  information,  none  had  striven  for 
literary  eminence. 

Omitting  the  writers  confined  to  particular  eras  or  reigns, 
there  were  six  who,  as  precursors  of  Hume,  had,  with  more 
extended  views  than  mere  annalists,  planned  or  executed  the  task 
of  compiling  a  general  history  of  England. 

First  appears  Brady.  The  functions  of  this  learned  man 
exhibited  an  odd  combination  of  pluralities :  a  doctor  of  medicine 
by  profession,  an  antiquary  by  fancy,  he  united  in  his  person  the 
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offices  of  Regius  Professor  in  his  faculty  at  Cambridge,  Master  of 
Caius  College  at  Cambridge,  and  Keeper  of  the  Records  in  the 
Tower;  being,  moreover,  one  of  the  household  physicians  of 
James  II.,  and  as  such  one  of  the  attesting  witnesses  of  the  birth 
of  his  unfortunate  son.  Brady  was  also  much  connected  with 
Sydenham.  Strange  to  say,  he  pursued  his  literary  studies,  and 
preserved  his  reputation  for  professional  skill.  In  our  days,  the 
"three  black  graces"  respectively  impose  three  degrees  of  literary 
exclusiveness  upon  their  respective  professors.  Mother  Church 
is  most  indulgent  towards  her  children;  provided  they  "perform" 
one  service  on  Sunday,  she  nods  and  allows  them  to  expatiate  as 
they  may.  Themis  shows  more  jealousy:  when  she  is  courted  by 
the  student,  she  smiles  and  says,  "Young  man,  recollect  I  must 
"  have  you  all  to  myself.  It  is  not  for  the  like  of  you  to  suppose 
"  that  you  are  to  be  indulged  like  the  suitors  of  whom  I  have  been 
"  sure — a  Brougham  or  a  Jeffrey,  a  Talfourd  or  a  Merivale.  No, 
"  when  you  have  wedded  me,  you  must  give  up  all  flirtations  with 
"  the  Muses.  If  you  forget  yourself,  you  shall  not  touch  a  shilling 
"  of  my  property,  and  I  dare  say  I  shall  end  by  suing  for  a  divorce 
"  from  such  an  unfaithful  partner."  Esculapius  is  the  harshest  of 
all :  if  his  son  prints  his  footsteps  upon  ground  forbidden  to  medical 
intellect,  he  at  once  cuts  off  the  extravagant  heir  with  an  empty 
pill-box. 

In  Brady's  time,  far  more  toleration  was  allowed.  He  grew  rich, 
received  fees,  and  flourished,  albeit  he  was  a  distinguished  anti- 
quary and  historian.  The  first,  or  introductory  volume  of  Brady's 
History,  containing  a  summary  of  the  origin  and  progress  of  the 
constitution,  with  a  valuable  Glossary,  was  published  in  1684;  the 
second  in  1685 ;  the  third,  which  ends  with  the  reign  of  Richard  II., 
in  1700.  Brady  was  sincere  in  his  belief  that  the  people  had  no 
political  rights,  excepting  what  they  had  begged,  bought,  or  stolen 
from  the  king.  Considered  as  an  historical  investigator  of  con- 
stitutional law,  rather  than  as  a  narrator  of  facts,  Brady  has  much 
merit,  though  he  draws  erroneous  conclusions  from  authentic 
evidence.  He  assumes  that,  whenever  any  grant  in  favour  of  the 
people  proceeded  from  the  Crown,  their  right  originated  out  of  the 
grant;  whereas,  in  fact,  it  more  frequently  happens  that  such  a 
grant  is  only  a  confirmation  of  a  previously  existing  right,  or  the 
recognition  of  a  prevailing  principle  in  the  constitution,  subsisting 
by  custom  and  usage,  but  which  now  required  to  be  defined, 
because  government  sought  to  violate  the  understanding,  or  refuse 
the  concessions  which  might  render  the  struggle  unnecessary: 
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popular  rights  previously  held  in  solution,  but  precipitated  by 
excess  of  royal  prerogative  or  party  pertinacity. 

"Our  late  great  parliamentary  revolution,"  said  Alciphron, 
hearing  this  observation,  "is  a  case  in  point:  it  was  the  refusal 
"  of  the  franchise  to  Manchester  which  solidified  parliamentary 
"  reform — a  few  drops  more  of  Eldonine,  and  we  should  have  had 
"  the  People's  Charter."  But  this  is  a  vexed  question,  which 
Euphranor  advises  us  for  the  present  to  decline,  and  we  must 
therefore  return  again  to  our  historians. 

Partial,  however,  as  Brady  may  have  been,  he  was  an  honest 
writer;  rigidly  accurate  in  his  quotations,  and,  having  appended 
numerous  original  documents  to  his  text,  he  affords  us  the  means  of 
refuting  his  own  mistakes,  and  is  still  in  many  points  a  useful  guide. 

Brady  was  the  champion  of  Toryism  and  hereditary  right; 
Tyrrell  took  up  the  gauntlet  on  the  side  of  the  Whigs  and  the 
Revolution,  by  producing,  in  1698,  "The  General  History  of 
"  England,  both  Ecclesiastical  and  Civil,  from  the  earliest  accounts 
"  of  time  to  the  Reign  of  his  present  Majesty  William  III.,  taken 
"  from  most  ancient  Records,  MSS.,  and  printed  Historians,  with 
"  Memorials  of  the  most  eminent  Persons  in  Church  and  State, 
"  as  also  the  foundation  of  the  most  noted  Monasteries  and  both 
"Universities."  Four  successive  volumes  followed;  the  last 
appeared  in  1704,  when,  like  Brady,  he  was  silenced  in  his  con- 
troversy by  death,  and  the  same  era,  the  conclusion  of  the  reign 
of  Richard  II.,  ends  his  "Complete  History." 

As  a  necessary  consequence  of  TyrrelPs  antagonism  to  Brady, 
he  runs  fast  and  far  away  from  the  truth  in  the  opposite  direction. 
If  not  absolutely  the  founder,  yet  he  gave  a  great  help  to  the 
respectable,  but  somewhat  prosy  school,  who  systematise  Anglo- 
Saxon  liberty;  believe  that  King  Alfred  instituted  trial  by  jury; 
portray  King  John  as  signing  Magna  Charta  with  a  long  goose- 
quill;  and,  always  confounding  the  means  with  the  end,  consider 
political  freedom  as  identical  with  national  happiness.  His 
"  History  "  is  a  Whig  pamphlet  in  five  volumes  folio.  Puzzle-pated, 
and  yet  sincere,  Tyrrell  waded  diligently  through  the  best  autho- 
rities ;  he  neglected  no  source  of  information.  We  believe  that  he 
has  hardly  omitted  any  one  fact  of  importance ;  and  yet  you  read 
through  his  history  without  being  able  to  recollect  one  of  the  events 
which  he  has  narrated  with  drowsy  fidelity.  Like  all  writers  of  his 
class,  he  is  a  telescope  with  dulled  glasses;  he  brings  the  object 
nearer  to  you,  but  so  dim  and  confused  that  you  have  no  distinct 
image  at  all. 
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With  better  fortune  than  his  predecessors,  Lawrence  Eachard 
was  enabled  to  fulfil  his  plan  of  "giving  to  the  Englishman  his  own 
"  country's  story."  He  undertook  his  useful  and  important  work, 
for  such  it  certainly  is,  under  the  clear  conviction  that  he  was 
called  to  the  task  by  a  sense  of  duty  as  a  divine.  England  wanted 
a  church  and  state  history,  a  history  which  might  teach  English- 
men to  respect  their  national  constitution  as  well  as  their  national 
religion,  without  egging  one  on  against  the  other:  he  therefore 
wrote  as  a  professed  teacher,  influenced  by  doctrines  which  it  was 
his  calling  openly  to  propagate  and  confirm.  Eachard's  principle, 
however  he  may  have  carried  it  through,  was  the  right  one.  A 
soldier  would  deem  it  an  insult  if  you  supposed  he  forgot  his  com- 
mission when  he  appears  in  plain  clothes.  Equally  should  a  clergy- 
man make  all  around  him  constantly  know  and  remember  his 
order,  although  his  surplice  may  be  put  off.  The  first  volume, 
which  extends  to  the  end  of  James  L,  is  the  least  important.  He 
did  not  neglect  original  authorities,  but,  according  to  the  prevailing 
fashion,  he  considered  the  "monastic  writers"  as  "being  highly 
"  disagreeable  to  the  taste  and  genius  of  our  refined  age."  In  the 
second  and  third  volumes,  which  carry  on  the  history  to  the  "late 
"  happy  Revolution,"  Eachard  becomes  a  writer  of  intrinsic  worth. 
He  exercised  a  satisfactory  diligence  in  collecting  all  the  printed 
authorities,  not  merely  such  as  are  historical  in  the  strict  sense  of 
the  term,  but  of  that  miscellaneous  illustrative  class,  pamphlets, 
lampoons,  trials,  and  the  like,  neglected  by  his  contemporaries, 
but  of  which  he  fully  knew  the  value.  Eachard  was  also  assisted 
by  manuscript  and  oral  information,  so  that  in  the  latter  portion 
of  the  work  he  becomes  an  original  authority.  It  is  a  grave, 
magisterial,  sober,  sensible  book,  in  Oxford  binding.  His  narration 
is  deficient  in  talent  or  liveliness ;  but  want  of  elegance  and  spirit 
is  compensated  by  the  business-like  clearness  of  his  style,  and  the 
excellent  arrangement  of  his  matter.  His  work,  in  spite  of  the 
attacks  of  scurrilous  Oldmixon,  and  the  criticism  of  the  miserable 
free-thinker,  Conyers  Middleton,  acquired  considerable  credit,  and 
may  be  read  with  advantage  by  those  who  value  plain  historical 
information,  full  and  solid :  but  they  must  not  look  for  any  solution 
of  difficult  problems,  or  any  nice  elucidations  of  character. 

In  the  capacity  of  the  patriarch  of  book-makers,  the  earliest 
professional  author  known  to  have  been  paid  by  the  sheet,  Guthrie, 
whose  ponderous  Geographical  Grammar  still  lingers  in  its  four- 
teenth edition,  deserves  a  memorial.  Let  subscriptions  be  raised  at 
every  trade-dinner  for  the  erection  of  the  statue  in  papier  mach6, 
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in  the  dark  court  opposite  Stationers'  Hall,  in  the  centre  of  the 
little  grubby,  scribby,  shabby  green.  As  an  historian,  few  words 
will  suffice  for  poor  Guthrie.  He  was  a  Tory  by  principle  and  an 
author  by  necessity.  Steadily  did  he  fill  page  after  page,  under 
the  stimulus  of  political  feeling  and  the  pressure  of  domestic 
penury.  Such  was  the  patient  complacency  of  his  customers,  that 
Guthrie's  history,  being  intended  to  be  popular,  fills  two  enormous 
folios,  a  stone-weight  of  literature.  Guthrie's  work  is  decently 
and  comprehensively  executed;  but  he  has  omitted  references  to 
proofs  and  authorities,  so  that  his  compilation,  far  too  unwieldy 
for  any  ordinary  reader  in  our  degenerate  days,  is  nearly  useless 
to  historical  enquirers. 

The  history  of  reputations  ill-deserved,  would  form  a  large  and 
interesting  chapter  in  the  annals  of  literature.  When  it  shall  be 
investigated  by  some  future  D'Israeli,  a  prominent  station  must  be 
found  therein  for  Rapin1.  Laborious  and  yet  superficial,  pompous 
and  shallow,  his  foreign  birth,  education,  and  habitat,  all  unfitted 
him  for  the  task.  We  must  recollect,  however,  in  judging  him,  that 
he  wrote  for  foreigners;  that  is  to  say,  for  the  continental  public, 
and  not  for  ourselves.  Rapin  tells  us  so  with  a  candour  which 
excuses  the  author,  though  it  does  not  neutralize  the  errors  which 
he  has  propagated.  Rapin  had  some  appreciation  of  the  higher 
qualities  of  an  historian — but  his  model  of  composition  was 
Mezeray;  his  sentiments  those  of  Bayle.  He  judged  all  matters, 
religious  or  political,  in  the  spirit  of  a  French  refugee :  feelings  fully 
natural  and  excusable  in  one  who  had  escaped  the  persecutions 
sanctioned  by  the  name  of  Louis  le  Grand.  Yet  our  toleration  for 
his  opinions  must  not  induce  us  to  conceal  that  Rapin,  in  his 
worthless  farrago,  is  consistently  an  enemy  to  monarchy.  When- 
ever the  subject  gives  him  an  opportunity,  he  never  fails  to  speak 
out :  his  sober  republicanism  is  wholly  different  from  the  radicalism 
of  the  present  day,  and  yet  it  is  not  without  its  influence  in  the 
same  cause.  Rapin's  history  ends  with  Charles  I.  The  remaining 
portions  of  the  French  text  (of  his  avowed  English  continuators 
we  do  not  speak)  are  all  written  by  different  hands.  Salmon  says 
that  the  history  was  worked  up  by  a  club  or  society  of  Dutch 
Calvinists,  French  Huguenots  (Durand,  the  minister  of  the  Savoy, 
being  one),  English  Presbyterians,  and  Scotch  Cameronians.  There 
may  have  been  something  of  design,  but  there  was  more  of  book- 
making.  Amsterdam  was  then  the  Manchester  of  this  manufacture ; 
and  Rapin  dying  before  he  had  completed  his  work,  Abraham 
Rogissart,  the  bookseller,  had  it  "got  up  "  from  his  papers,  in  order 
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not  to  lose  the  benefit  of  a  publication  from  which  much  profit  was 
derived. 

To  counteract  Rapin,  Thomas  Salmon,  whom  we  have  just 
quoted,  produced  his  History  of  England,  comprehending,  as  we 
are  informed  by  his  elaborate  title-page,  printed  with  a  wonderful 
variety  of  type — upper  case,  lower  case,  roman,  italic,  red  letter  and 
black  letter — "Remarks  on  Rapin,  Burnet  and  other  Republican 
"  writers,  vindicating  the  just  Right  of  the  Established  Church, 
"  and  the  Prerogatives  of  the  Crown  against  the  wild  schemes  of 
"  Enthusiasts  and  Levellers,  no  less  active  and  diligent  in  pro- 
"  moting  the  subversion  of  this  beautiful  frame  of  government, 
"  than  their  artful  predecessors  in  hypocrisy,  who  converted  the 
"  Monarchy  into  a  Commonwealth  and  the  Church  into  a  Chaos 
"  of  impious  Sects."  Salmon  did  not  come  from  a  bad  stock:  he 
was  brother  of  the  well-known  historian  of  Essex.  His  fortunes, 
however,  had  been  oddly  chequered :  he  had  served  in  the  wars  in 
Manders  (we  suspect  as  a  private),  had  been  much  at  sea,  twice  to 
the  Indies,  and  had  kept  two  coffee-houses  in  a  small  way,  first  at 
Oxford  and  then  in  London.  Whilst  following  the  last-mentioned 
avocation,  he  compiled  the  "Modern  Universal  History,"  in  which 
the  English  history  is  included,  and  several  other  useful  works. 
His  English  history  is  fairly  executed,  and  has  occasionally  those 
touches  of  liveliness  which  knowledge  of  the  world  imparts  even  to 
inferior  talent.  As  a  critic,  Salmon  has  given  many  useful  correc- 
tions of  the  "republican  writers,"  not  only  in  his  history,  but  in 
his  "Examination"  of  Burnet's  Life  and  Times. 

Brady  and  Tyrrell,  but  more  particularly  the  former,  well 
understood  research.  An  historical  antiquary  now  arose,  in  the 
person  of  Thomas  Carte1,  who  far  surpassed  any  of  his  predecessors. 
Carte  was  an  indefatigable  investigator  of  unpublished  documents, 
particularly  of  state-papers,  but  he  was  somewhat  deficient  in  the 
gift  of  knowing  when  to  undervalue  the  result  of  his  own  researches. 
Alas !  it  is  a  common  error  of  antiquaries  to  reckon  the  worth  of 
the  prey  by  the  difficulty  of  the  chase,  and  to  consider  that  the  mere 
accident  of  the  information  existing  in  manuscript — and  above  all 
in  a  manuscript  penes  me — must  of  necessity  ensure  the  value  of  the 
article.  He  has  overlooked  important  authorities,  amongst  others, 
strange  to  say,  some  of  the  publications  of  Tom  Hearne;  a  great 
wonder,  because  Tom  Carte  ought  to  have  turned  to  him  by  pure 
instinct  as  an  unsworn  brother.  Adhering  to  the  unfortunate  house 
of  Stuart,  and  having  become  cognizant  of  some  plot  for  their 
restoration,  Carte  attained  the  uncomfortable  honour  of  having  his 
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name  placarded  on  the  walls,  in  a  proclamation  which  offered  one 
thousand  pounds  for  his  apprehension ;  but  he  was  able  to  escape  to 
France,  where  he  continued  many  years.  The  Benedictine  school 
was  flourishing  there,  and  he  had  good  opportunity  of  profiting  by 
their  labours.  These  excellent  men  were  busily  employed  in  editing 
the  various  sources  of  mediaeval  history;  and  their  example,  as 
well  as  the  general  tone  of  their  erudition,  so  different  from  the 
Parisian  coteries  in  which  Hume  afterwards  flourished,  gave  Carte 
a  deeper  insight  into  the  mode  of  conducting  historical  inquiry, 
than  he  could  have  obtained  in  England.  Patronised  by  Dr.  Mead, 
Carte  had  previously  published  his  noble  edition  of  Thuanus,  which, 
after  his  recall  to  England,  was  followed  by  the  "History  of  the 
"  Duke  of  Ormond."  In  the  latter  work  he  necessarily  examined 
the  character  of  Charles  I.  This  production  opened  the  way  for 
a  task  of  greater  magnitude.  Feeling,  in  common  with  others,  the 
need  of  opposing  a  more  effectual  antidote  to  the  erroneous  views 
of  Rapin,  than  the  well-meant,  though  not  profound,  attempts  of 
Salmon,  he  planned  his  "Society  for  encouraging  the  writing  of  a 
"  History  of  England,"  with  the  avowed  view  of  being  supported 
by  such  encouragement.  Carte  fully  knew  his  ground,  and  the 
difficulties  he  should  have  to  encounter,  and  he  went  to  work  as  a 
man  determined  to  overcome  them. 

A  great  number  of  "noblemen  and  gentlemen  signed  an  in- 
"  strument,  obliging  themselves  to  contribute,  the  former  their 
"  twenty,  the  latter  their  ten  guineas  a  year,  towards  the  charges 
"  of  the  work  and  materials."  The  documents  which  our  author 
circulated  amongst  his  subscribers,  before  he  began  to  publish 
the  History,  entitled  "A  Collection  of  the  several  Papers  published 
"  by  Mr.  Carte  in  relation  to  his  History  of  England,"  show  how 
thoroughly  he  had  considered  the  subject  in  all  its  bearings.  A  full 
knowledge  of  the  contents  of  our  own  archives,  many  of  which  were 
then  of  difficult  access,  a  thorough  acquaintance  with  the  conti- 
nental collections,  a  due  and  critical  appreciation  of  the  value  of 
the  ancient  sources  of  information,  all  testify  to  his  qualifications 
for  the  task.  He  received  munificent  support.  Oxford  University 
and  five  of  the  principal  colleges  appeared  as  subscribers.  Prudent 
Cambridge  wholly  kept  aloof ;  but  the  reserve  of  Alma  Mater  was 
more  than  compensated  by  the  solid  patronage  of  the  Corporation 
of  London  and  of  the  opulent  city  companies.  The  first  volume  of 
the  "General  History  of  England,  by  Thomas  Carte,  an  English- 
"  man,"  was  worthy  of  the  ample  assistance  the  author  had 
obtained.  His  quaint  denomination  must  be  explained.  Carte, 
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though  in  holy  orders,  dared  not  write  himself  clerk,  and  would  not 
write  himself  gentleman ;  he  was  a  member  of  a  secret  and  pro- 
scribed hierarchy;  therefore  he  probably  thought,  that,  since  he 
could  not  add  any  designation  of  station,  he  would  claim  no  other 
description  save  that  which  he  derived  from  his  country.  Carte 
exercised  great  control  over  his  principles :  his  Jacobitism  can  only 
be  detected  in  his  fairness  towards  monarchy,  nor  is  the  allegiance 
due  to  the  House  of  Hanover  ever  endangered  by  the  historian's 
affection  to  the  Stuart  cause.  Without  doubt,  he  was  rather 
desirous  not  to  put  the  Treasury  again  to  the  trouble  of  offering  a 
thousand  pounds  for  lodging  him  in  any  of  his  Majesty's  gaols. 
Throughout  the  whole  of  the  work,  which  Carte  continued  till  the 
year  1642,  there  is  only  one  passage  in  which  his  Jacobitism  crops 
out,  betraying  the  sentiments  of  the  party  to  which  he  belonged. 
Never  was  the  love  of  the  White  Rose  more  innocently,  some  folks 
would  say  more  absurdly,  displayed. 

Speaking  of  the  right  of  anointing,  practised,  according  to 
ancient  usage,  at  the  coronation,  he  refutes  the  injudicious 
arguments  of  those  who  rest  the  jurisdiction  of  the  Crown  in 
ecclesiastical  matters  upon  this  ceremony,  contending  that  such 
power  is  incident  to  royalty,  and  inherently  vested  in  all  sovereigns. 
Had  he  stopped  there,  and  then  taken  the  oaths,  all  would  have 
been  excellent.  Even  a  Whig  minister  might  have  "thought  of 
"  him,"  as  the  phrase  is;  or  his  friends  might  have  told  him  so. 
But,  unluckily,  he  was  tempted  on  a  little  bit  further;  and  he 
proceeds  to  confute  another  opinion,  that  the  gift  of  healing  the 
scrofulous  humour,  called  the  king's  evil,  by  the  royal  touch,  a 
belief  which  has  furnished  an  entertaining  chapter  in  Mr.  Petti- 
grew's  very  curious  history  of  "Medical  Superstitions,"  was  to  be 
attributed  to  the  virtue  imparted  by  the  same  ceremony;  "for," 
says  he,  "I  myself  have  seen  a  very  remarkable  instance  of  such 
"  a  cure,  which  could  not  possibly  be  ascribed  to  royal  unction." 
The  individual  supposed  to  have  received  this  miraculous  healing 
was  a  certain  Christopher  Lovel,  a  native  of  Wells,  who,  having 
resided  at  Bristol  as  a  labourer,  was  sorely  afflicted  with  the 
disease.  During  many  years,  as  Carte  tells  us,  had  he  tried  all  the 
remedies  which  the  art  of  medicine  could  administer,  without 
receiving  benefit.  An  old  sailor,  his  uncle,  about  to  sail  to  Cork, 
received  Lovel  on  board  his  vessel:  another  voyage  brought  him 
to  St.  Malo  in  the  Isle  of  Rhe.  Hence  Lovel  crossed  the  country  to 
Paris;  ultimately  he  reached  Avignon.  "At  this  last  place,"  says 
Carte,  "he  was  touched  by  the  eldest  lineal  descendant  of  a  race 
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"  of  kings";  and,  upon  returning  to  his  birthplace,  he  appeared, 
as  people  thought,  entirely  cured.  Upon  hearing  this  story,  the 
first  impression  is,  that  Christopher  Lovel  was  benefited  by  change 
of  air  and  scene,  diet  and  exercise,  in  the  course  of  his  long  pere- 
grinations by  land  and  by  sea ;  and  any  wise  man,  even  though  not 
a  doctor,  would  assuredly,  before  he  committed  himself,  have  said, 
"  Let  us  wait  awhile,  and  see  whether  the  disease  be  entirely 
"  removed."  Accordingly,  at  no  long  period  afterwards,  the 
disease  did  in  fact  reappear.  Whilst  the  unfortunate  Jacobite 
thus  lost  his  cause  by  failing  in  the  ordeal  which  he  had  waged, 
he  suffered  all  the  odium  of  gaining  a  victory.  Carte's  enemies,  and 
they  were  many  in  his  own  craft,  took  up  the  matter  no  less 
fiercely  than  as  if  the  patient  had  been  really  and  thoroughly 
healed,  thereby  giving  the  most  undisputable  proof  of  the  legiti- 
macy of  the  Pretender.  Had  Christopher  Lovel  been  produced,  as 
fresh  as  a  rose  and  as  sound  as  an  apple,  at  the  bar  of  the  House  of 
Lords — for  the  purpose  of  giving  evidence  to  set  aside  the  Act  of 
Settlement,  a  louder  hurly-burly  could  not  have  been  raised. 
Pamphlets  abounded.  Silvanus  Urban,  usually  open  to  all  parties 
and  influenced  by  none,  lost  all  fellow-feeling.  Mysterious  para- 
graphs appeared,  in  which  significant  letters  interchanged  with 
more  significant  dashes — "N-j-r,  P-t-r,"  excited  all  the  horror 
of  loyalty  against  the  luckless  T-s  C-e.  London  citizens  took 
fright.  Pursuant  to  a  vote  of  Common  Council,  Mr.  Chamberlain, 
by  order  of  Mr.  Town,  withdrew  their  subscription.  Many  other 
of  Carte's  supporters  followed  their  example  from  a  real  horror  of 
Jacobitism;  more,  lest  they  should  incur  suspicion  of  favouring 
the  Stuart  cause — thus  saving  at  once  their  reputation  and  their 
money.  Still  Carte's  spirit  was  unsubdued :  he  continued  to  labour 
at  his  work.  The  remaining  volumes  appeared  in  due  succession; 
and,  had  not  death  arrested  his  pen,  he  would,  without  doubt, 
have  completed  the  book  to  the  Revolution.  As  before  mentioned, 
it  ends  with  1642.  Carte's  transcripts  form  a  very  valuable  and 
extensive  collection,  and  are  now  deposited  in  the  Bodleian,  where 
they  constitute  a  memorial  of  conscientious  honesty;  for  though 
Carte  did  not  live  to  complete  his  plans,  still  he  fully  performed  his 
duty  towards  those  who  supported  him.  He  brought  together 
all  the  materials  for  the  edifice,  which  he  was  bound  to  raise. 

Such  were  the  precursors,  who,  with  unequal  qualities  and 
success,  had  prepared  the  way  for  Hume.  Being  in  1752  appointed 
librarian  of  the  Faculty  of  Advocates,  an  office  from  which  he 
received  little  or  no  emolument,  but  which  gave  him  the  command 
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of  the  largest  library  in  Scotland,  he  then,  as  he  tells  us,  formed 
the  plan  of  writing  the  "History  of  England";  "but,  frightened 
"  with  the  notion  of  continuing  a  narrative  through  a  period  of 
*  *  1 700  years,  I  commenced  with  the  accession  of  the  House  of  Stuart, 
"  an  epoch  when  I  thought  the  misrepresentations  of  faction  began 
"  chiefly  to  take  place."  Two  years  elapsed  before  the  appearance 
of  the  first  volume  of  the  "History,"  containing  the  period  from 
the  accession  of  James  I.  to  the  Revolution.  The  second  followed 
in  1756.  The  history  of  the  House  of  Tudor  was  next  published 
in  1759;  and  the  more  early  part,  beginning,  according  to  custom, 
with  the  Druids  and  Julius  Caesar,  was  given  to  the  public  in  1761. 
This  retrograde  process  is  not  ill  adapted  for  the  purpose  of  giving 
an  effective  and  persuasive  unity:  it  better  enables  the  writer  to 
single  out  such  results  as  may  agree  with  the  causes  which  he 
chooses  to  assign.  Keen  novel-readers  often  begin  with  the 
catastrophe,  in  order  to  judge  of  the  conduct  of  the  tale.  A  writer 
of  history  may  follow  an  analogous  plan  in  order  to  ensure  a  striking 
development.  Hume's  "  History  "  thus  falls  into  three  sections,  and 
there  are  diversities  of  execution  in  each.  Unquestionably,  the 
portion  in  which  Hume  shows  most  grasp  of  mind  is  the  Stuart 
history,  yet  one  spirit  pervades  the  whole. 

Previously  to  the  appearance  of  the  history,  the  Librarian 
petted  and  favoured  as  he  may  have  been  by  private  friendship, 
had  not  manifested  any  ability  reasonably  leading  to  the  supposi- 
tion, that  he  would  ever  be  numbered  among  the  great  men  of  the 
age.  Had  it  not  been  for  the  notoriety  attached  to  his  "philo- 
"  sophical"  principles,  no  impartial  observer  would  have  antici- 
pated that  David  was  likely  to  attract  the  notice  of  posterity, 
amidst  the  crowd  of  gentlemen  who  write  with  ease.  He  had  tried 
a  profusion  of  little  essays,  little  treatises,  little  didactic  dialogues 
upon  metaphysics,  philosophy,  political  economy,  arts  and 
sciences,  trade  and  commerce,  polygamy,  politics  and  constitu- 
tional policy,  and  historical  antiquities — none  very  brilliant.  Until 
he  became  a  narrator,  he  never  discovered  the  means  of  exerting 
his  influential  powers.  Hume  was  destined  to  become  a  magnificent 
performer ;  but  he  began  professing  upon  the  wrong  instruments : 
they  had  not  sufficient  compass — they  wanted  power  and  depth 
of  tone ;  he  kept  hitting  and  hammering  arias  and  fantasias  upon 
the  harpsichord,  instead  of  expatiating  in  all  the  mazes  of  a  grand 
concerto  upon  the  violoncello.  When  he  did  change  for  the  right 
instrument,  he  made  it  speak :  and  he  took  his  proper  place  in  the 
orchestra ;  but  of  that  hereafter. 
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Hume's  first  offering  to  the  literary  world,  as  we  are  told  in 
"My  own  Life,"  was  "a  Treatise  of  Human  Nature,  being  an 
"  Attempt  to  introduce  the  Experimental  Method  of  Reasoning 
"  into  moral  subjects";  not  a  very  intelligible  title,  even  when,  by 
substituting  on  for  of,  we  render  it  somewhat  more  conformable 
to  the  vulgar  idiom  of  our  language.  "Never,"  adds  he,  "was  any 
"  literary  attempt  more  unfortunate  than  my  Treatise :  it  fell  dead- 
"  born  from  the  press,  without  reaching  such  distinction  as  even 
"  to  excite  a  murmur  among  the  zealots."  And  he  proceeds  to 
represent  how  cheerfully  he  sustained  the  disappointment,  and 
then  recovered  from  the  blow.  In  this  autobiographical  confession, 
which  contains  two  facts,  the  failure  of  the  work  and  Hume's  own 
conduct,  there  are  two  misrepresentations:  the  baby  was  not 
still-born — it  was  quite  alive,  and  cried  lustily,  so  as  to  excite  the 
ogres,  that  is  to  say,  the  reviewers,  to  strangle  it:  an  operation 
effectually  performed,  in  the  Journal  entitled  "The  Works  of 
"  the  Learned."  In  the  next  place,  Hume,  instead  of  submitting 
with  stoical  indifference  to  the  loss  of  said  baby,  raged  like  a 
lioness  deprived  of  her  cubs.  Rushing  into  the  shop  of  Jacob 
Robinson,  the  publisher  of  the  Review,  he  out  with  his  swbrd  and 
demanded  satisfaction.  Jacob  took  refuge  within  his  proper 
stronghold,  and  entrenched  himself  behind  the  counter,  and  thus 
escaped  being  pinked  after  the  most  approved  fashion.  Both 
parties  acted  very  naturally — the  stoical  philosopher  in  being 
furious  at  the  criticism,  and  the  bookseller  in  declining  to  become 
ja  martyr  for  his  editor;  but  "My  own  Life"  is  wholly  silent  about 
the  matter.  "My  own  Life,"  indeed,  belongs  to  a  class  of  compo- 
sitions rarely  commanding  much  confidence :  say,  one  in  a  hundred. 
Autos  usually  takes  a  good  care  not  to  tell  any  tales,  which,  in 
his  own  conceit,  would  lower  his  repute  with  Heteros — not  one 
in  a  thousand.  In  all  such  compositions  there  is  a  great  root  of 
self-deception.  We  are  far  more  proud  of  confessing  our  secret  sins, 
than  of  recalling  the  recollection  of  our  open  follies.  But  the  Philo- 
sophical Historian  is  superlatively  egotistical  and  self -adulatory ; 
he  rolls  and  swelters  in  vanity. 

All  his  miscellaneous  productions,  excepting  only  his  "Natural 
"History  of  Religion,"  and  some  slight  Essays  upon  "the 
"  passions,"  "tragedy,"  and  "taste,"  appeared  before  the  publica- 
tion of  the  first  Stuart  volume.  Hume's  general  information,  his 
apparent  mildness  and  good  temper,  his  gentlemanlike  flow  of 
language  when  he  was  not  provoked,  his  conversational  powers, 
and  the  general  tendency  of  his  moral  and  philosophical  essays, 
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gained  him  much  notoriety  and  favour  in  the  literary  circles  and 
coteries  at  Edinburgh.  Deism  was  spreading,  with  exceeding 
rapidity,  amongst  the  more  intellectual  classes  of  the  northern 
capital.  Philosophy  became  almost  indispensable  for  preserving 
literary  caste.  Free-thinking,  however,  was  then  a  quasi-aristo- 
cratical  luxury.  It  had  not  yet  descended  to  the  Lord  Provost  and 
the  Town-Council ;  and  when  Hume  became  a  candidate  for  the 
chair  of  Moral  Philosophy,  the  "zealots"  having  been  bold  enough 
to  assert  that  he  was  an  apostle  of  infidelity,  he  lost  his  election. 

Such  contests  are  usually  poor  tests  of  sound  principle: 
however,  on  this  occasion,  the  opposition  was  honest  and  sincere. 
It  was  instigated  by  the  more  orthodox  and  uncompromising 
members  of  the  Kirk,  who  really  adhered  in  heart  and  life  to 
Christianity  as  taught  by  Calvin  and  John  Knox ;  and  Hume  hated 
them  thenceforward  with  his  whole  soul.  But  the  "enthusiasts" 
constituted  a  minority — both  a  moral  and  a  numerical  minority; 
all  the  ministry  who  professed  liberal  opinions,  valued  and  sought 
Hume's  friendship.  Stigmatized  as  the  propagandist  of  unbelief, 
he  was  consoled,  supported,  protected  by  the  cordial  friendship 
of  the  most  distinguished  members  of  the  Scottish  establishment — 
Blair,  Wallace,  Drysdale,  Wishart,  Jardine,  Home,  Robertson  and 
Carlyle.  This  reverend  patronage,  not  any  ability  or  cleverness  of 
the  writer,  gave  activity  to  Hume's  venom.  It  removed  the 
reproach  previously  attached  to  infidelity.  It  at  once  took  off  the 
interdict.  Those  who  are  the  warmest  adherents  to  Hume's 
irreligion  have  never  dared  to  risk  their  own  literary  reputation  by 
praising  the  talent  of  Hume,  as  evinced  in  the  most  offensive  of  his 
publications,  such  as  the  "Natural  History  of  Religion,"  which 
includes  the  "Bad  Influence  of  Popular  Religions  on  Morality," 
the  "Essay  on  Miracles,"  and  the  "Inquiry  concerning  the 
"  Human  Understanding  "  ;  and  when  Magee  (On  Atonement  and 
Sacrifice,  vol.  n.  p.  276)  spoke  of  them  as  "standing  memorials  of 
"  a  heart  as  wicked,  and  a  head  as  weak,  as  ever  pretended  to  the 
"  character  of  philosopher  and  moralist,"  it  is  the  harshness  of  the 
language,  not  the  injustice  of  the  sentiment,  which  can  in  any  degree 
dispose  us  against  the  criticism.  Deficient  in  any  sustained 
argument,  prolix  and  inconclusive,  his  hold  upon  your  attention 
principally  arises  from  the  effort  which  you  are  constantly  com- 
pelled to  make,  in  order  to  follow  the  reasoning,  which  vanishes 
as  soon  as  it  begins  to  assume  a  definite  form.  If  you  are  an 
antagonist,  he  wearies  you,  not  by  his  blows,  but  by  continually 
slipping  out  of  your  grasp.  Such  works  would  absolutely  have 
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destroyed  Hume's  reputation  as  a  philosophical  reasoner,  had  he 
not  been  an  unbeliever — had  not  opposition  to  faith  been  usually 
in  those  days  considered  as  a  primd  facie  proof  of  a  strong  and 
vigorous  mind. 

The  "Inquiry  concerning  the  Principles  of  Morals"  may  stand 
high  in  the  scale  of  mediocrity.  What  have  we  in  this  pragmatic 
dissertation?  A  favourable  approbation  of  qualities  commonly 
favoured;  a  dislike  of  vices  commonly  odious;  commonplace 
observations  brought  forth  with  placid  solemnity;  obvious  truths, 
intermixed  with  as  obvious  fallacies.  Cold  approbation  is  the 
utmost  Hume  bestows.  He  has  no  objection  to  the  more  amiable 
of  the  natural  good  qualities  of  mankind,  if  they  trouble  him  not 
in  his  easy  way.  Without  seeking  to  encourage  any  vice  which 
might  diminish  the  safety  of  society,  he  is  apathetic  even  in  the 
cause  of  pagan  virtue. 

The  best  of  Hume's  miscellaneous  productions  are  his  political 
and  constitutional  essays:  they  are  clear  and  sensible,  and  they 
have  all  the  force  resulting  from  a  shrewd  and  tranquil  intellect. 
He  recommends  himself  by  his  disinvoltura  and  worldly  good  sense, 
and  a  due  appreciation  of  the  popular  fallacies  by  which  the 
multitude  are  deluded.  These  pieces  have  the  value  of  slight 
sketches  by  a  good  artist,  free  and  expressive,  but  they  need  finish 
and  carrying  out  into  compositions.  The  most  elaborate  of  them 
is  the  "Essay  upon  the  Populousness  of  Ancient  Nations."  Its 
reasonings  received  an  elaborate  reply  from  Wallace ;  and  Gibbon, 
in  his  valuable  "Adversaria,"  has  pointed  out  some  striking 
inaccuracies.  It  is  now  chiefly  remarkable,  as  having  elicited  from 
Hume,  an  important  and  instructive  description  of  his  peculiar 
tactics.  In  a  second  edition,  he  added  the  following  curious 
note: — 

"An  ingenious  author  has  honoured  this  discourse  with  an 
"  answer  full  of  politeness,  erudition,  and  good  sense.  So  learned  a 
"  refutation  would  have  made  the  author  suspect  that  his  reason- 
"  ings  were  entirely  overthrown,  had  he  not  used  the  precaution  from 
"  the  beginning  to  keep  himself  on  the  sceptical  side;  and,  having  taken 
"  this  advantage  of  the  ground,  he  was  enabled,  though  with  much 
"  inferior  force,  to  preserve  himself  from  a  total  defeat.  That 
"  reverend  gentleman  will  always  find,  where  his  antagonist  is  so 
"  entrenched,  that  it  will  be  very  difficult  to  force  him.  Varro, 
"  in  such  a  situation,  could  defend  himself  against  Hannibal. 
"  Pharnaces  against  Caesar." 

But  becoming  afterwards  aware,  that  this  was  an  unguarded 
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disclosure  of  the  trick  which  gave  most  success  to  his  sophistry, 
he  omitted  it,  when,  for  a  third  time,  he  republished  the  essay  in  an 
octavo  form. 

In  the  large  library,  which,  as  he  tells  us,  suggested  his  work, 
Hume  wanted,  like  his  predecessors,  important  materials  then 
concealed  in  manuscript,  but  now  familiar  to  every  historical 
inquirer.  Domesday,  the  groundwork  of  Anglo-Saxon  and  Anglo- 
Norman  territorial  organization,  was  enshrined  in  the  Chapter 
House  at  Westminster,  protected  strictly  under  lock  and  key; 
rarely  could  the  edifice  be  entered;  if  the  antiquary  sought  to 
consult  the  treasure,  thirteen  shillings  and  fourpence  of  lawful 
money  must  be  paid  for  each  inspection  of  the  volume ;  guarded  so 
jealously  that  the  finger  was  never  allowed  to  wander  beyond  the 
margin,  lest  the  characters  should  sustain  injury  from  the  con- 
tact with  unexchequered  hands.  He  had  to  labour  under  many  \J 
other  similar  disadvantages,  removed  by  more  recent  editorial 
diligence. 

Such  deficiencies,  though  they  may  diminish  the  completeness 
of  history,  are  not  detrimental  to  the  literary  character  of  the 
historian.  Ordinary  and  vulgated  sources  will  usually  give  all  that 
is  needed  for  a  broad  outline,  which  may  be  rendered  sufficiently 
effective,  as  a  test  of  the  author's  talent,  with  few  minor  details. 
"Here  are  some  new  and  unpublished  materials  for  the  History 
of  the  Siege  of  Rhodes,  M.  1'Abbe."  The  reply  of  M.  1'Abbe  Vertot 
— as  we  have  it  in  the  facetious,  anecdotic  chapter  of  the  French 
school-grammars  of  the  last  age — was,  "Mon  siege  est  fait."  In  the 
case  of  Vertot,  the  answer  has  become  a  standing  joke  against  his 
memory,  but  the  point  of  the  sarcasm  is  given  by  his  general 
untrust worthiness.  Had  M.  1'Abbe  been  faithful  to  the  extent  of 
his  knowledge,  no  candid  fellow-labourer  would  be  inclined  to 
blame  him,  for  being  content  to  work  well  upon  a  limited  stock. 
In  discussing  Hume's  claims  to  be  adopted  as  "the  guide  and 
"philosopher,"  who,  "on  all  topics  connected  with  our  history 
"entirely  gives  the  law";  it  is  therefore  important  to  ascertain 
whether  he  employed  due  diligence,  in  studying  the  materials  which 
were  accessible  to  him,  and  in  availing  himself  of  the  ample  library, 
which,  as  he  informs  us,  stimulated  him  to  his  enterprise.  Gibbon 
thought  not:  he  describes  Hume's  History  as  "elegant,  but  \/ 
"  superficial":  apparently  a  slight  epithet  of  blame,  but  which, 
employed  by  Gibbon,  obtains  great  intensity.  Congenial,  un- 
happily, as  their  opinions  might  be  in  some  respects,  no  two 
literary  characters  could  be  more  distinct.  Hume's  historical  Muse 
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is  dressed  a  la  Pompadour :  she  is  so  painted  that  you  never  see  her 
true  complexion,  you  never  get  deeper  than  the  rouge  and  the  fard. 
Hume,  in  his  best  moods,  only  fluttered  about  the  truth;  never 
sought  to  know  it.  Gibbon  sought  to  know  the  truth ;  but  for  the 
purpose  of  wickedly  and  perfidiously  perverting  it.  Yet  how 
admirable  was  the  talent  exerted  by  Gibbon,  in  hostility  to  the 
Power  by  whom  the  gift  was  bestowed — his  nice  sense  of  the  due 
subordination  of  the  different  branches,  into  which  he  divided  his 
studies;  the  good  sense  which  taught  him  to  intersperse  them 
amidst  each  other,  so  varied  as  to  relieve  the  mind,  and  yet  so 
continuous  as  not  to  distract  attention — to  slacken  the  bow,  but 
never  leave  it  unstrung !  His  constant  vigilance  to  improve  every 
opportunity — recovering  his  Greek,  to  the  sound  of  the  fife  and  the 
tattoo,  when  on  duty  at  Devizes ;  placing  Homer  in  parallel  with 
the  verse  of  Pope  and  the  geography  of  Strabo;  comparing  the 
returned  numbers  of  the  establishment  of  the  Berkshire  militia, 
with  its  actual  rank  and  file,  560  nominal  and  273  effective,  and 
hence  drawing  his  inferences  respecting  the  real  magnitude  of  the 
armies  commemorated  in  history. 

Hume,  at  least  in  the  papers  which  have  been  published, 
abstains  from  affording  us  any  similar  information.  "My  own 
"  Life"  is  silent  concerning  my  own  studies  during  the  progress  of 
the  history;  nor  have  we  any  means  "of  visiting  the  fattest  of 
"  epicurean  hogs  in  his  stye," — this  is  Gibbon's  kind  phrase, 
explained  by  the  ingenious  index -maker  as  a  "jocose  allusion  to 
"  Mr.  Hume's  indolence."  The  only  glimpse  we  gain  is  through 
a  story  told  by  a  late  venerable  Scottish  crony.  Some  one  having 
hinted  that  David  had  neglected  an  authority  he  ought  to  have 
consulted,  the  old  gentleman  replied, — "Why,  mon,  David  read 
/  "a  vast  deal  before  he  set  about  a  piece  of  his  book ;  but  his  usual 
"  seat  was  the  sofa,  and  he  often  wrote  with  his  legs  up;  and  it 
"  would  have  been  unco  fashious  to  have  moved  across  the  room 
"  when  any  little  doubt  occurred." 

In  the  absence  of  more  precise  information,  we  must  endeavour 
to  ascertain,  by  internal  evidence,  the  books  which  Hume  had 
by  his  side,  when,  compiling  the  earlier  portions  of  his  history,  he 
worked  in  this  somewhat  American  guise.  It  has  been  ably  shown 
by  the  most  competent  judge  amongst  our  contemporaries 
(Ed.  Rev.  vol.  Lin.  p.  15),  that,  from  Carte,  Hume  borrowed  not 
only  the  arrangement  of  events  but  the  structure  of  his  expressions, 
giving,  however,  the  colour  of  his  own  thought  and  style  to  the 
narration,  and  occasionally  verifying  Carte's  statement  by  refer- 
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ring  to  his  quotations.  Hume  made  nearly  as  much  use  of  Tyrrell, 
balancing  the  narratives  of  the  two  historians,  wisely  availing 
himself  of  the  hints  given  by  Whig  and  Tory.  Brady  was  his 
principal  help  for  constitutional  information.  Original  sources  were 
occasionally  consulted  by  him,  though  very  uncritically  and  ^ 
sparingly ;  some  of  considerable  importance  are  wholly  passed  by : 
for  example,  the  anonymous  life  of  Richard  II.  published  by 
Hearne.  The  reason  is  obvious;  Carte  unaccountably  neglected  it, 
therefore  Hume  was  ignorant  of  the  book's  existence.  Hume  may 
have  turned  over  the  leaves  of  the  chroniclers,  but  he  never 
rendered  them  the  object  of  study,  and  never  distinguished  between 
primary  and  secondary  authorities.  Of  Church  history,  he  knew  i/ 
absolutely  nothing.  Slight  references  to  the  imperfect  English 
Concilia  by  Spelman  testify  his  ignorance  or  neglect  of  the  more 
complete  edition  which  we  owe  to  Wilkins ;  a  book  which,  a  quarter 
of  a  century  ago,  was  estimated  as  waste  paper,  but  which  now  is 
worth  more  pounds  than  it  was  then  worth  shillings.  Hume  was 
entirely  unacquainted  with  any  of  the  ample  collections  in  which 
the  transactions  of  the  Church  are  recorded.  A  few  passages, 
relating  to  Ecclesiastical  law  and  history,  are  borrowed  from  the 
pungent  satires  of  Fra  Paolo  Sarpi1 ;  his  facts  for  the  Crusades,  from 
Maimbourg2  or  Vertot3 ;  his  notices  of  continental  history,  generally, 
from  the  Essai  sur  les  Mceurs  by  Voltaire,  and  some  other  of  the 
then  fashionable  works  of  French  infidel  literature.  In  the  Stuart 
portions,  Hume  worked  more  freely  and  independently,  from 
original  writers;  though  Eachard,  and  also  Bishop  Kennet's 
compilation,  useful  for  the  documents  and  textual  extracts  it 
contains,  were  serviceable  in  saving  the  walk  across  the  room. 

Possibly  many  elucidations  of  Hume's  literary  character  might 
be  derived  from  the  large  collection  of  his  correspondence,  now 
deposited  in  the  Library  of  the  Edinburgh  Royal  Society.  An 
editor  would,  however,  find  difficulty  in  dealing  with  the  papers, 
so  as  to  afford  sufficient  instruction,  and,  at  the  same  time,  avoid 
public  offence.  Selections  from  correspondence  are  worth  little, 
unless  they  are  sufficiently  ample  to  exhibit  a  continuous  view  of 
the  mind  and  pursuits  of  the  man,  and  the  mutual  interchange  of 
thought.  Those  who  have  examined  the  Hume  papers — which  we 
know  only  by  report — speak  highly  of  their  interest,  but  add,  that 
they  furnish  painful  disclosures  concerning  the  opinions  then 
prevailing  amongst  the  clergy  of  the  northern  metropolis;  distin- 
guished ministers  of  the  Gospel  encouraging  the  scoffs  of  their 
familiar  friend,  the  author  of  the  "Essay  upon  Miracles,"  and 
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echoing  the  blasphemies  of  their  associate,  the  author  of  the 
"Essay  upon  Suicide."  Can  we  doubt  but  that  Hume,  who 
possessed  within  him  the  natural  germ  of  many  virtues,  was 
exceedingly  strengthened  in  his  infidelity,  by  the  inconsistency  of 
those  whom  he  terms  "religionists"  leading  him  to  the  conclusion 
that  "their  conviction  is  in  all  ages  more  affected  than  real,  and 
"  scarcely  ever  approaches  in  any  degree  to  that  solid  belief  and 
"persuasion,  which  governs  us  in  the  common  affairs  of  life? 
"  The  usual  course  of  men's  conduct  belies  their  words,  and  shows 
"  that  their  assent  in  these  matters  is  some  unaccountable  opera- 
"  tion  of  the  mind  between  disbelief  and  conviction,  but  approach- 
"  ing  nearer  to  the  former  than  the  latter." — Thus  generalizing 
from  his  knowledge  of  the  private  sentiments  of  these  betrayers  of 
their  Lord,  these  preachers  of  the  Gospel,  honouring  the  reviler 
of  their  Saviour,  whose  talents  and  worldly  respectability  added 
to  their  evil  influence,  he  became  firmly  convinced  that  "priests 
"  of  all  religion  are  the  same,"  seeking  merely  the  gratification  of 
their  own  sordid  and  selfish  passions  and  propensities. 

The  "careless  inimitable  beauties  of  Hume,"  as  they  are  styled 
by  Gibbon,  that  is  to  say,  his  solecisms,  his  Scotticisms,  his 
Gallicisms,  his  violation  of  the  rules  of  English  grammar,  and 
still  more  of  English  idiom,  were  criticised  with  some  severity  by 
Dr.  Priestley,  in  his  "English  Grammar,"  the  rarest  of  his  pro- 
ductions. "The  mere  language  of  an  historian,"  as  Dr.  Arnold 
observes,  "will  furnish  us  with  something  of  a  key  to  his  mind — 
"  will  tell  us,  or  at  least  give  us  cause  to  presume,  in  what  his  main 
"  strength  lies,  and  in  what  he  is  deficient." 

Hume's  language  shows  us  that  his  main  strength  lies  in  his  art 
of  rhetorical  persuasion — in  his  striving  always  to  lead  the  hearer 
to  form  inferences  beyond  his  words — in  his  being  able  to  throw 
out  his  written  discourse  with  the  ease  of  conversation,  avoiding 
its  triviality — and  in  a  thorough  appreciation  of  the  respect  which 
an  author  gains,  who  can  neither  be  depreciated  for  vulgarity 
nor  ridiculed  for  bombast.  On  the  other  hand,  Hume's  language 
equally  discloses  his  deficiency  in  historical  knowledge,  evinced  by 
his  inability  to  relate  his  history  in  appropriate  diction :  he  wants 
the  happy  medium  between  that  paraphrase  which  obliterates  the 
character  of  the  original,  and  the  untrue  fidelity,  which  even  still 
more  would  disguise  its  real  features.  Whoever  writes  the  history 
of  remote  times  is  virtually  a  translator;  and  a  strict  and  literal 
translation  fully  meets  the  meaning  of  the  German  term.  It  is  an 
ubersetzung,  an  oversetting.  Translation,  it  has  been  well  observed, 
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is  a   "problem,   how,   two  languages  being  given,   the  nearest 
"  approximation  may  be  made  in  the  second,  to  the  expression  of 
"  ideas  already  conveyed  through  the  medium  of  the  first."   Per- 
haps the  worst  solution  is  the  conceit  of  rendering  sound  for  sound, 
in  which  the  sound  usually  ceases  to  be  an  echo  of  the  sense.  Speak, 
in  translating  from  Norsk  or  Anglo-Saxon,  of  the  stink  of  a  rose, 
that  is  to  say,  the  rose's  smell,  the  dream  of  a  fiddle  instead  of  its 
tone,  the  green  beam  for  the  growing  tree,  the  smear-monger  for 
the  butter-merchant,  represent  a  mother  as  lamenting  that  her 
knave's  lungs  are  addled,  instead  of  her  boy  being  ill  of  consumption, 
describe  the  preacher  holding  forth  from  his  pulpit  as  the  beadle 
spelling  from  the  steeple,  or,  recurring  to  the  original  sense,  when 
sound  fails  you,  praise  the  excellent  taste  of  his  majesty  of  Bavaria 
in  erecting  the  marble  slaughter-house  to  the  honour  of  Germania's 
worthies — such  Teutonisms  would  not  add  to  the  clearness  of  our 
ideas.    Very  insidious,  in  all  cases,  are  the  deceptions  suggested 
by  titles  of  dignity,  designations  connected  with  state  or  office,  of 
which  the  signification  changes  so  rapidly  from  age  to  age,  whilst 
the  symbol  remains  the  same.   Dominus,  or  lord,  conveys  in  the 
originals  no  peculiar  notion  of  pre-eminence.    It  is  sufficiently 
humble  in  the  familiar  compound  of  landlord ;  but  speak  of  the 
lord  of  the  land,  and  what  a  vision  it  raises  of  feudal  dignity !   In 
words  which,  according  to  the  laws  of  language,  you  must  employ, 
the   great   difficulty   consists   in   guarding   against   ambiguities, 
arising  from  the  change  of  meaning.   Parliament  is  not  a  senate 
occupied  in  making  speeches  and  passing   laws,  but  the  king, 
enthroned  at  the  head  of  his  great  court  of  remedial  justice;  a 
bishop's  palace,  nothing  regal,  but  a  place,  a  mansion;  throne, 
unconnected  with  royalty,  and  only  the  official  seat  of  the  prelate. 
The  historian  should  consider  himself  as  an  interpreter,  standing 
between  two  nations,  and  he  cannot  well  execute  his  task,  unless 
he  has  lived  with  both.  He  must  be  familiarised,  not  merely  with 
their  language,  but  with  their  habits,  and  customs,  and  thoughts. 
He  must  be  able  to  reduce  all  the  conventional  phrases  of  society 
into  truth,  to  know  when  the  speech  which  makes  the  roof  resound 
means  nothing — and  be  equally  able  to  find  the  expressive  mean- 
ing of  silence.  A  very  useful  introduction  to  the  study  of  patristical 
latinity — a  main  source,  together  with  the  Vulgate,  of  the  medieval 
idioms — will  be  found  in  Mr  Woodham's  Tertullian.    It  is  un- 
necessary to  remark   that  the  baser  latinity  of  the  medieval 
writers  differs  widely  from  that  of  classical  authors;  but  the 
discrepancy  lies  far  deeper  than  the  adoption  of  barbarous  words, 


558  Hume  and  his  Influence  upon  History 

whose  signification  can  be  disclosed  by  a  glossary,  or  the  solecisms 
which  can  be  corrected  by  grammatical  rules.  Their  rough 
refectory — and  kitchen — Latin  came  natural  to  them;  they 
thought  in  it;  hence,  though  employing  uncouth  and  ungraceful 
language,  they  expressed  themselves,  when  needed,  with  terseness 
and  power.  It  also  exhibits  strong  idiomatical  peculiarities,  not 
merely  of  individuals,  but  of  eras.  Anglo-Norman  latinity  differs 
much  from  the  later  Plantagenet  latinity.  Compare,  for  example, 
a  few  sentences  of  Ordericus  Vitalis,  or  William  of  Malmesbury, 
with  the  pseudo-Ingulphus,  forged,  as  we  have  shown,  subsequently 
to  the  reign  of  Edward  II.a,  or  Knighton.  Hume,  compiling  chiefly 
from  dull  and  vapid  translations  and  compilations,  and  quite 
unable  to  catch  a  distinct  perception  of  the  originals,  never 
approaches  to  the  truth  of  historical  diction,  though  he  fully  attains 
its  rhetorical  beauty. 

Helped  onwards  by  such  guides  as  Carte  and  Tyrrell,  it  was 
impossible  that  so  acute  a  writer  as  Hume  could  commit  any 
palpable  blunder  in  the  main  facts  of  his  history ;  but  he  absolutely 
teems  with  all  the  errors  which  can  be  committed  by  talent,  when 
endeavouring  to  disguise  ignorance  by  putting  on  the  airs  of 
knowledge.  Hume's  history  is  made  out  of  the  cast  of  a  cast,  in 
which  all  the  sharpness  of  the  original  has  been  lost.  He  gives  great 
effect  to  the  dull  and  rounded  forms,  by  touching  up  the  figures 
«  with  his  chisel,  and  recutting  them  so  as  to  suit  his  conception; 
but  this  process,  cleverly  as  it  may  be  executed,  only  denaturalizes 
them  the  more. 

We  are  amused  at  the  absurdity  of  the  Romancers  of  the 
middle  ages,  who  portray  Alexander  in  full  armour,  and  Nec- 
tanebus  hearing  mass  in  the  temple  of  Termagaunt.  These 
anachronisms,  the  proofs  of  a  total  misconception  of  the  Grecian 
age,  are  not  a  whit  greater  than  when  Hume  speaks  of  "Anglo- 
"  Saxon  gentlemen."  The  notion  of  a  gentleman  is  a  complex 
idea,  entirely  belonging  to  our  own  times — it  implies  courtesy  of 
manners,  education,  a  qualification  of  property  not  defined  by 
pounds,  shillings  and  pence,  but  which  places  him  above  poverty, 
though  not  necessarily  in  opulence;  and  belongs  to  a  state  of 
society  which  never  could  have  existed  in  the  Anglo-Saxon  age — 
nor  could  the  term  ever  have  been  employed  by  any  writer  who  had 
the  Saxon  Chronicle  before  him. 

a  "Sources  of  English  History,"  Quart.  Rev.  vol.  xxxiv.  p.  296  [see  above, 
pp.  425,  426];  in  which  article  we  have  spoken  fully  of  Hume's  uncritical  use 
of  the  ancient  sources. 
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The  Gallicism  Tiberiade  reveals  Hume  travelling  to  Tiberias 
in  the  Holy  Land,  under  the  guidance  of  the  Abbe,  and  not  of 
William  of  Tyre. 

Edwin,  in  Hume's  History,  retires  "to  his  estates  in  the  North, 
"  with  the  view  of  commencing  an  insurrection" — just  as  a  Cum- 
berland squire  might  have  done  in  the  '45.  Possibly  Hume  may 
have  found  in  Rapin,  that  Edwin  fled  to  his  etats.  Unless  Hume's 
readers  obtain  information  elsewhere,  it  will  be  difficult  for  them 
to  understand  that  Edwin  retreated  to  his  great  earldom,  his  great 
feudal  earldom,  as  it  would  be  called,  which  he  possessed  with 
quasi-regal  power. 

Another  example  is  somewhat  more  complicated.  What 
confidence  would  be  placed  in  a  writer,  who,  expatiating  upon  the 
policy  of  our  own  times,  were  to  say  that  landed  property  may  be 
recovered,  by  filing  a  bill  in  the  Court  of  Common  Pleas,  or  bringing 
an  ejectment  in  the  Court  of  Chancery?  True,  this  is  a  misappli- 
cation of  mere  technical  terms,  but  the  technicality  involves 
essentials :  a  writer  thus  blundering,  would  at  once  exhibit  himself 
as  woefully  incompetent  to  discuss  the  merits  or  demerits  of  our 
jurisprudence.  Hume,  in  stating  that  Henry  II.  "admitted  either 
"  of  the  parties  to  challenge  a  trial  by  an  assize  or  jury  of  twelve 
"  freeholders,"  as  if  the  terms  were  synonymous,  displays  exactly 
the  same  species  of  ignorance.  The  assize  was  an  array  of  recog- 
nitors  of  twelve  knights,  elected  by  four  other  knights,  under  a 
special  ordinance  of  Henry  II. ;  the  jury  was  summoned  by  the 
sheriff,  by  assent  of  the  parties.  The  difference  between  the  assize 
and  the  jurata  constitutes  one  of  the  most  instructive  portions  of 
the  learning  of  our  ancient  law. 

Hume  is  fierce  against  the  middle  ages  for  their  ignorance  of 
geography.  "The  imperfect  communication  amongst  the  king- 
"  doms,  and  their  ignorance  of  each  other's  situations,  made  it 
"  impracticable  for  them  to  combine  in  one  project  or  effort." 
Hume  was  no  less  ignorant  of  the  political  geography  of  those 
times,  without  which  it  is  quite  as  impracticable  for  an  historian 
to  combine  his  facts  for  the  instruction  of  his  readers.  He  creates 
a  kingdom  of  Naples  in  the  twelfth  century,  when  the  continental 
dominions  of  the  King  of  Sicily  consisted  of  the  duchy  of  Apulia 
and  the  principality  of  Capua.  He  speaks  of  Italy  and  Germany 
in  relation  to  the  disputes  between  pope  and  emperor.  Now  his 
Italy  is  merely  Lombardy.  Germany,  as  we  now  see  it  coloured 
on  the  map,  did  not  then  exist.  The  countries  which  he  means  are 
the  territories  of  the  empire,  bounded  by  the  Rhone  on  the  one 
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side,  and  the  wilds  of  the  Lithuanians,  and  Prussians  and  Sclavo- 
nians,  on  the  east. 

Whilst  Hume  discusses,  describes,  condemns  the  manners  and 
customs  and  ignorance  of  the  middle  ages,  he,  with  dogmatic 
confidence,  betrays  in  every  allusion,  that  he  never  can  remove 
himself  out  of  the  eighteenth  century.  Unreal  ideas  of  the  past 
are  constantly  united  to  a  more  real  sense  of  the  present;  his 
descriptions  remind  one  of  a  showman's  booth  in  a  fair — a  scene 
with  daubed  temples  and  dingy  groves,  and,  around  and  behind, 
the  shops  and  lamp -posts  of  the  market-place.  Thus,  speaking  of 
the  Anglo-Saxon  free  pledge,  "No  man,"  he  says,  "could  change 
"  his  habitation  without  a  warrant  or  certificate  from  the  bors- 
"  holder  of  the  tithing  to  which  he  formerly  belonged."  Farmer 
Ethelwolf  puts  on  his  great  coat,  and,  going  to  the  shop  of  Mr 
Grimbald,  a  tithing-man  and  tobacconist,  walks  up  to  the  counter, 
and  tells  him  that  he  is  about  to  move  next  Michaelmas,  and 
requests  his  certificate,  which  Grimbald  duly  delivers,  and  receives 
a  shilling  for  his  pains.  This  is  the  train  of  ideas  which  Hume's 
description  of  the  proceeding  suggests. 

Suppose  that  an  historian,  describing  the  reign  of  George  I., 
were  to  observe,  "There  were  not  many  bills  of  exchange  in 
"  circulation  in  those  days,  and  losses  for  want  of  such  securities — 
"  a  sure  mark  of  a  rude  state  of  commerce — were  very  frequent; 
"  for  the  art  of  copperplate  engraving  was  so  little  known  that  you 
"  could  hardly  every  buy  blank  bills  of  exchange  in  the  stationers' 
"  shops."  Even  such  is  the  reasoning  of  Hume  in  the  following 
passage: — "And  it  appears  from  Glanville,  the  famous  justiciary 
"  of  Henry  II.,  that,  in  his  time,  when  any  man  died  intestate,  an 
"  accident  which  must  have  been  very  frequent  when  the  art  of 
"  writing  was  so  little  known,  the  king,  or  the  lord  of  the  fief, 
"  pretended  to  seize  all  the  moveables,  and  to  exclude  every  heir, 
"  even  the  children  of  the  deceased — a  sure  mark  of  a  tyrannical 
"  and  arbitrary  government." 

Hume  evidently  supposed  that  writing  was  essential  for 
declaring  testamentary  intentions.  But,  according  to  the  juris- 
prudence of  the  middle  ages,  it  was  not  essential;  nuncupative 
testaments,  or  bequests  made  by  word  of  mouth,  might  be  equally 
effectual.  Writing  was  no  more  needed,  in  the  first  instance,  for 
the  purpose  of  preventing  a  man  in  the  reign  of  Henry  II.  from 
dying  intestate,  than  copper-plate  engraving  was  in  the  reign  of 
George  I.  for  the  purpose  of  giving  a  legal  bill  of  exchange.  Practi- 
cally, the  greater  proportion  of  wills  in  the  middle  ages  were 
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unwritten  deathbed  declarations,  made  in  the  presence  of  witnesses 
—who  subsequently  appeared  before  a  competent  authority;  and        + 
to  this  circumstance  we  may  trace  some  of  the  most  marked 
characteristics  of  medieval  testamentary  dispositions,  as  distin- 
guished from  our  own. 

When  Hume  personifies  the  papal  authority  in  the  twelfth 
century  by  "the  triple  crown,"  and  represents  the  pontiff,  at  the 
same  era,  as  launching  his  thunders  from  the  "Vatican,"  he  shows 
that  he  deserves  the  same  confidence  in  his  knowledge  of  the  papal 
history,  as  if,  writing  the  history  of  France,  he  were  to  embody 
the  valour  of  France  during  the  crusades  under  the  symbol  of  the 
tricolor,  or  describe  St.  Louis  as  issuing  his  ordinances  from  the 
Tuileries.  The  second  crown  did  not  appear  on  the  tiara  till  after 
Boniface  VIII.  (129^-1303),  whilst  the  third  was  only  added  in  the 
fourteenth  century  by  Boniface  IX.  (1389-1404);  and  the  Vatican 
never  became  the  official  residence  of  the  popes,  until  the  widow- 
hood of  Rome  ceased,  by  the  return  of  the  pontiffs  from  Avignon. 

In  every  touch  we  detect  the  inaccuracy  of  the  picture.  Hume 
tells  us,  that,  in  the  twelfth  century,  parish  registers  were  not 
regularly  kept.  Not  regularly  kept !  Parish  registers  were  never 
kept  in  any  part  of  the  world  until  the  sixteenth  century.  The 
only  mode  by  which  the  Piovano  of  San'  Giovanni,  the  baptistery 
of  Florence,  took  an  account  of  the  infants  whom  he  baptized  (and 
all  the  infants  of  the  city  were  brought  thither)  was  by  putting 
beans  into  a  bag — a  white  bean  for  a  girl,  and  a  black  bean  for  a 
boy — and  then  casting  them  up  at  the  end  of  the  year. 

During  the  Anglo-Saxon  period,  Hume  informs  us  that  "deeds 
"  relating  to  civil  transactions,  bargains  and  sales,  manumissions 
"  of  slaves,  and  the  like,  were  inserted  in  the  blank  leaves  of  the 
"  parish  Bible,"  kept,  it  is  to  be  presumed,  in  the  vestry,  printed 
by  his  Majesty's  printer,  and  bound  in  rough  calf.  We  shall  soon 
have  to  speak  of  the  Bible  during  the  Anglo-Saxon  period.  If 
Hume  had  consulted  history  with  any  attention,  he  would  have 
said  that  such  instruments  were  occasionally  recorded  in  the  blank 
leaves  of  a  Missal,  or  the  Gospel,  or  the  Psalter,  or  some  other 
portion  of  the  Scripture,  treasured  in  a  great  monastery ;  but  the 
examples  are  rare,  and  do  not  require  the  prominence  which  he  has 
bestowed  upon  them. 

Hume's  inaccuracies  go  at  once  to  the  competency  of  the 
historian — the  flaws  in  the  metal,  which  show  that  the  piece  will 
not  stand  fire — specks  on  the  rind,  which  betray  the  unsoundness 
of  the  fruit,  rotten  to  the  core. 

p.  rx.  36 
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Our  philosopher  was  free  from  one  sin — the  pride  which  apes 
humility.  His  autobiography  lies  like  an  epitaph.  He  discounted 
his  own  legacy  of  posthumous  praise,  and  exonerated  his  executors 
from  the  liability  of  payment.  He  extols  his  own  sobriety  and  his 
own  industry  in  the  strongest  terms.  Had  he  these  qualifications? 
If  exerted,  they  would  have  enabled  him,  like  Carte,  to  emulate 
the  exactness  of  the  French  Benedictines;  and  his  negligence 
discredits  him  the  more. 

Hume  the  librarian,  labouring,  like  Guthrie,  to  earn  an  honest 
penny  by  writing  for  the  booksellers  at  so  much  a  sheet,  might  have 
been  useful,  or  at  least  innocuous. 

Hume  the  metaphysician  possessed  the  rare  gift  of  being  able 
to  compare  probabilities,  and,  at  the  same  time,  to  suspend  his 
judgment.  Hence  the  ability  with  which  he  has  treated  the 
character  of  Mary,  a  question  upon  which  either  side  may  be  taken 
with  equal  scepticism  or  equal  credulity.  If  he  had  been  gifted 
with  a  truth-seeking  mind,  this  talent  would  have  conducted  him 
to  the  best  principles  of  historical  investigation.  He  would  have 
disciplined  us  in  the  least  cultivated  branch  of  historical  science, 
the  logic  of  history. 

Hume  the  politician,  as  we  can  fully  judge  from  his  slight  but 
able  constitutional  essays,  might  have  conveyed  wise  practical 
lessons  through  the  medium  of  our  national  history.  Calm  and 
unimaginative,  great  names  had  no  influence  over  him ;  there  was 
no  object  to  which  he  bowed;  he  entered  the  temple  of  Fame, 
refusing  to  worship  any  popular  idol.  Head  or  stamp  would  not 
induce  him  to  receive  base  metal  as  precious  coin.  He  who  had 
the  courage  to  designate  the  works  of  Locke,  and  Sidney,  and 
Hoadley,  as  "compositions  the  most  despicable  both  for  style  and 
"  matter,"  was  truly  able  to  count  the  cost  of  exposing  himself 
to  the  hostility  of  literary  prejudice  and  party  feeling.  No  one 
had  shown  more  clearly  than  Hume  the  utter  fallacy  of  the 
original-compact  doctrines:  he  could  admit  the  lovely  vision  of 
a  government  framed  upon  philosophical  theory,  and  yet  refute  the 
Utopian  absurdity  of  reducing  it  into  practice.  Hume  was  not 
one  of  those  who  repudiate  Oxford,  and  graduate  at  Laputa.  Do 
we  seek  a  demonstration  of  the  inoperativeness  of  popular  election, 
as  the  means  of  collecting  popular  opinion — where  can  more  able 
arguments  be  found  than  in  Hume? 

Hume  the  travelled  scholar,  inspired  by  the  ambition  of 
literary  fame,  the  ruling  passion,  as  he  tells  us,  of  his  life,  had  it 
fully  in  his  power  to  have  composed  a  history,  in  which  an  even 
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flow  of  style,  polished  though  not  forcible,  a  courteous  and 
gentlemanlike  dignity,  a  happy  disposition  of  incidents,  and  the 
delicate  taste  which,  preventing  his  attaining  the  sublime,  always 
guarded  him  against  the  ridiculous,  would  have  furnished  a 
narrative  in  which  instruction  pleasantly  conveyed  might  have 
compensated  for  the  absence  of  original  inquiry.  Hume  is  a  great 
master  in  historical  discourse.  He  is  a  consummate  Rhetor.  As  a 
composition,  considered  without  reference  to  truth  or  principle, 
his  Stuart  apology  is  unrivalled. 

But  all  his  powers — they  were  great,  and  might  have  been 
noble — are  rendered  useless  by  the  consummate  Rhetor's  continued 
perversion  of  history  into  a  panegyric  of  infidelity.  His  meta- 
physical writings  have  always  been  more  known  than  read — so 
dull,  that  even  the  zest  of  doing  a  wrong  thing  can  hardly  now 
persuade  a  reader  to  grapple  with  their  drowsy  inanity.  Even  the 
warmth  and  talents  of  his  opponents  could  never  criticise  them  into 
popularity.  At  last  he  discovered  his  peculiar  talent.  It  was  this 
acquisition  of  self-knowledge,  and  not  the  opportunities  of  his 
office,  which  induced  him,  like  Voltaire,  to  adopt  history  as  the 
more  effective  vehicle  of  his  opinions;  and  he  fully  succeeded. 
"Infidelity  for  the  Million"  is  the  heading  for  Hume's  history, 
than  which  only  one  other — and  is  it  needful  to  name  Gibbon? — 
has  exerted  a  more  baneful  influence  upon  English  literature, 
and  through  English  literature  upon  the  civilized  world.  Antipathy 
to  faith  had  become  engrafted  upon  his  moral  constitution.  Like 
Gibbon,  he  was  possessed  with  malignant  hatred  against  all 
goodness  and  holiness.  "Never  lose  an  opportunity,"  was  the 
advice  given  by  a  kindred  spirit,  "of  placing  gunpowder,  grain  by 
"  grain,  under  the  gigantic  edifice  of  superstition,  until  the  mine 
"  shall  be  charged  with  a  sufficient  quantity  to  blow  up  the  whole." 
Hume  did  not  dare  to  fire  the  train.  He  would  have  dreaded  the 
smoke  and  noise  of  an  explosion.  Adopting  the  coarse  but  forcible 
expression,  suggested  by  a  crime  unknown  in  the  "dark  ages," 
and  generated  in  the  full  blaze  of  civilization,  he  always  tried  to 
burke  religion.  Temper,  as  well  as  prudence,  had  from  the  first 
beginning  rendered  him  sober.  Personal  considerations  had  due 
influence;  he  courted  not  the  honours  of  martyrdom.  Opinion 
imposed  some  check,  law  more.  In  England  there  was  a  boundary 
which  could  not  be  quite  safely  passed.  Some  examples  had 
occurred  sufficient  to  warn  him.  Like  Asgill,  or  Toland,  or 
Woolston,  or  Peter  Annet,  he  might  be  seduced  beyond  the  bounds 
of  conventional  impunity  granted  to  free-thinking,  and  find  him- 
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self  in  the  presentment  of  the  grand  jury,  with  a  prospect  of 
Newgate  and  the  pillory  in  the  background:  far  enough  off,  yet 
disagreeable  objects,  looming  in  the  horizon.  At  Edinburgh,  an 
ecclesiastical  prosecution  brushed  by  him.  "An  overture"  was 
made  in  the  General  Assembly,  for  appointing  a  committee  to  call 
the  philosopher  before  the  synod,  as  the  author  of  books  "con- 
"  taining  the  most  rude  and  open  attacks  upon  the  Gospel;  and 
"  principles  evidently  subversive  even  of  natural  religion  and  the 
"  foundations  of  morality,  if  not  establishing  direct  atheism." 

A  further  examination  of  this  very  remarkable  transaction 
would  exceed  our  limits :  the  endeavour  thus  made  by  the  orthodox 
members  of  the  Kirk,  to  testify  against  the  progress  of  infidelity, 
was  frustrated  not  by  dint  of  reasoning,  but  by  the  indefatigable 
exertions  of  his  clerical  friends.  We  have  seen  what  high  and 
influential  names  were  numbered  amongst  them.  The  strongest 
argument  which  these  ministers  of  the  Gospel  employed  on  behalf 
of  their  client,  was  "  that  Mr.  Hume  was  really  no  Christian,  had 
"  not  so  much  as  the  profession  of  it,  and  therefore  was  to  be 
"  considered  as  one  who  is  without,  and  not  a  subject  of,  Christian 
"  discipline."  Thus  did  the  most  eminent,  in  the  world's  opinion, 
of  the  teachers  of  Christianity  in  Scotland  plead  Hume's  declared 
infidelity,  as  the  reason  for  espousing  his  cause,  and  protecting 
him  from  ecclesiastical  censure.  Pending  the  proceedings,  the  more 
faithful  of  the  clergy  did  their  duty,  by  endeavouring  to  warn 
their  people  against  him.  His  chief  opponent  was  Anderson,  "the 
"  literary  champion  of  the  fanatics,"  who  dealt  with  Hume  by 
"  constantly  appealing  to  the  Bible,  the  usual  resource  of  the  priest 
"  in  every  difficulty."  We  take  the  words  of  his  biographer,  as  the 
best  exponent  of  the  antagonist  feelings  by  which  Hume  was 
supported  or  opposed. 

Yet  Hume  did  not  escape  entirely  without  damage.  Infidelity 
stood  between  him  and  the  much-coveted  professorial  chair.  By 
the  rebound  of  the  attack  made  in  the  General  Assembly,  he  was 
compelled  to  resign  his  librarianship.  Though  little  hurt,  he  was 
somewhat  scared ;  and  whilst  it  increased  his  grim  antipathy  to  the 
faithful  Calvinistic  clergy,  the  "fanatics"  and  "enthusiasts,"  he 
was  the  more  wary  in  avoiding  any  very  tangible  opportunity  of 
falling  into  their  power — a  power  fast  diminishing,  but  yet 
sufficiently  formidable  to  disturb  the  Sybarite  on  his  rose-leaves. 
Caution,  therefore,  was  always  needed;  a  restraint  to  which  he 
submitted  the  more  willingly,  since  he  conceived  that  his  own 
quiet  plan  of  operation  would  be  quite  as  sure,  in  the  long  run, 
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as  the  more  brilliant  and  sounding  measures  adopted  by  the  other 
active  members  of  the  philosophical  circle,  the  "sensible,  knowing 
"  and  polite  company — with  which  Paris  abounds  more  than  any 
"  other  city  in  the  world."  He  comforted  himself  in  his  dying  hours 
with  the  hope  of  the  ultimate  advent  of  unbelief  triumphant. 
"Have  a  little  patience,  good  Charon.  I  have  been  endeavouring 
"  to  open  the  eyes  of  the  public ;  if  I  live  a  few  years  longer,  I  may 
"  have  the  satisfaction  of  seeing  the  downfall  of  some  of  the 
"  prevailing  systems  of  superstition." 

To  this  one  object,  the  destruction  of  "religious  fictions  and 
"  chimeras,"  all  Hume's  endeavours  were  directed.  It  was  the  one 
end  and  intent  of  the  History,  which  gives  to  the  whole  the  epic 
unity,  whence  its  seductive  merit  is  in  great  measure  derived. 
Hume's  mode  of  dealing  with  religion  shows  the  cowardice  of  his 
heart:  he  dreaded  lest  conviction  should  come  upon  him  against 
his  will.  He  was  constantly  trying  to  stupify  his  own  conscience, 
lest  the  pain  of  perceiving  any  reality  in  things  unseen  should 
come  on.  The  first  object  of  Hume  is  to  nullify  religion.  All  the 
workings  of  Providence  in  worldly  affairs  are  denied:  or  blurred, 
when  he  cannot  deny  them.  All  active  operation  of  holiness,  all 
sincerity,  is  excluded.  He  constantly  labours  to  suppress  any 
belief  in  belief  as  an  efficient  cause  of  action :  he  will  rather  infer 
any  other  influential  motive.  Silence,  argumentation,  equivocation, 
absolute  falsity,  are  all  employed  with  equal  dexterity,  and  in 
sovereign  contempt  of  all  the  laws  by  which  the  conscience  of  an 
historian  should  be  ruled.  But  if  he  cannot  blot  out  religion 
entirely,  he  lowers,  degrades,  deforms  it;  yet  he  prefers  to  affect 
contempt,  rather  than  express  absolute  aversion;  he  treats  faith 
rather  as  a  meanness,  which  the  enlightened  philosopher  is  ashamed 
to  notice,  than  as  an  enemy  who  needs  to  be  actively  expelled. 
Ever  and  anon,  however,  his  hatred  becomes  apparent;  and  he 
forgets  even  the  conventional  decencies  of  language  in  the  bitter- 
ness of  his  heart.  When  his  so-called  history  is  not  an  inferential 
argument  against  religion,  it  is  an  invective.  Could  the  powers  of 
Belial  be  described  more  forcibly,  than  in  the  following  remarkable 
passage*? : — "  Hume,... without  positively  asserting  much  more  than 
"  he  can  prove,  gives  prominence  to  all  the  circumstances  which  support 

a  From  Mr.  Macaulay's1  article  upon  "History,"  Edinburgh  Review,  vol.  XLVH. 
p.  359.  We  have  no  hesitation  in  affixing  Mr.  Macaulay's  name  to  this  admirable 
and  in  most  respects  incontrovertible  essay.  Since  he  has  not  reprinted  it  in  his 
collection,  we  trust  he  will  reproduce  it  in  an  enlarged  form,  perhaps  reconsidering 
his  judgment  of  the  Greek  historians. 
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"  his  case.  He  glides  lightly  over  those  which  are  unfavourable  to  it. 
"  His  own  witnesses  are  applauded  and  encouraged;  the  statements 
"  which  seem  to  throw  discredit  on  them  are  controverted;  the  contra- 
"  dictions  into  which  they  fall  are  explained  away;  a  clear  and 
"  connected  abstract  of  their  evidence  is  given.  Everything  that  is 
"  offered  on  the  other  side  is  scrutinized  with  the  utmost  severity;  every 
"  suspicious  circumstance  is  a  ground  for  comment  and  invective; 
"  what  cannot  be  denied  is  extenuated  or  passed  by  without  notice. 
"  Concessions  even  are  sometimes  made;  but  this  insidious  candour 
"  only  increases  the  effect  of  this  vast  mass  of  sophistry."  And  in 
every  shape,  Hume  is  the  Belial  advocate  of  infidelity. 

When  reading  Hume's  History,  we  must  carefully  keep  in  view 
the  meaning  of  the  terms  which  he  employs ;  his  technical  language 
must  be  translated  by  turning  to  his  own  dictionary.  Religion 
is  with  Hume  either  superstition  or  fanaticism.  He  so  applies 
and  counter-changes  these  opprobrious  terms  as  to  include  every 
possible  form  of  Christianity.  In  the  Churches  of  Rome  and 
England,  superstition  predominates;  in  the  Calvinistic  Churches, 
which  he  detested  most,  fanaticism ;  though  all  are  equally  assailed. 
When  he  bombards  St.  Peter's,  his  shells  glance  off  upon  St.  Paul's. 
His  spear  pierces  through  Archbishop  Anselm,  and  pins  Archbishop 
Howley  to  the  wall.  The  filth  with  which  he  bespatters  the  Lateran 
Council,  defiles  the  General  Assembly.  But,  alas !  each  religious 
body,  viewing  only  the  damage  done  to  its  opponents,  has  been 
insensible  of  the  hurt  which  its  own  cause  receives  from  the  bitter 
enemy  of  their  common  Head.  Too  successful  has  been  the  policy 
adopted  by  him,  of  "opposing  one  species  of  superstition  to 
"  another,"  and  thus  profiting  by  the  dissensions  which  he  helps 
to  raise. 

All  who  oppose  Hume's  political  principles — Towers,  Stuart, 
Brodie,  Fox,  Laing,  Allen,  Smyth,  Macaulay — reproach  him  with 
unfairness  and  insincerity — correct  his  misrepresentations,  brand 
his  crafty  perversion  of  truth.  The  most  lenient,  and  yet  in  some 
respects  the  most  severe,  of  his  critics,  Professor  Smyth,  warns  us 
to  be  "ever  suspicious"  of  the  historian's  particular  prejudices. 
Every  accusation  they  prefer  against  him,  by  reason  of  his  frau- 
dulent partisanship  of  prerogative,  applies  with  far  greater  force 
against  him  as  a  fraudulent  opponent  of  revelation. 

Hume's  estimate  of  the  merit  or  demerit  belonging  to  any 
institution — or  any  individual — is  exactly  in  proportion  to  the 
absence  of  so  deleterious  an  influence  as  Christianity.  Hume  is 
always  on  his  guard ;  no  holiness,  no  beauty,  no  purity,  no  utility, 
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can  by  any  chance  betray  or  seduce  him  to  find  an  excuse  for  the 
sin  of  religion. 

Professor  Smyth,  warning  his  readers  against  the  continued 
fraud  and  falsity  of  the  "guide  and  philosopher,"  and  expatiating 
upon  the  sagacity  and  skill  displayed  by  Hume  in  perverting  the 
authorities  whom  he  employs,  proceeds, — 

"But  what  reader  turns  to  consult  his  references,  or  examine 
"  his  original  authorities?  What  effect  does  this  distrust  after  all 
"produce?  Practically,  none.  In  defiance  of  it,  is  not  the  general 
"  influence  of  his  work  on  the  general  reader  just  such  as  the  author 
"  would  have  wished;  as  strong  and  permanent  as  if  every  state- 
"  ment  and  opinion  in  his  History  had  deserved  our  perfect  assent 
"  and  approbation? 

"I  must  confess  that  this  appears  to  me  so  entirely  the  fact, 
"  judging  from  all  that  I  have  experienced  in  myself  and  observed 
"  in  others,  that  I  do  not  conceive  a  lecturer  in  history  could  render 
"  (could  offer,  at  least)  a  more  important  service  to  an  English 
"  auditory  than  by  following  Mr.  Hume,  step  by  step,  through  the 
"  whole  of  his  account;  and  showing  what  were  his  fair,  and  what  his 
"  unfair  inferences;  what  his  just  representations,  and  what  his 
"  improper  colourings;  what  his  mistakes,  and,  above  all,  what  his 
"omissions:  in  short,  what  were  the  dangers,  and  what  the 
"  advantages,  that  must  attend  the  perusal  of  so  popular  and  able 
"  a  performance." — Lectures  on  Modern  History,  vol.  I.  pp.  127, 
128. 

Some  few  observations  and  examples  will  exemplify  how  truly 
the  Professor's  censures  are  deserved :  but  we  must  be  content  to 
await  an  explanation  of  .the  principles  which  justify  the  public 
teacher  of  youth  in  bestowing  the  most  affectionate  and  warmest 
praise  upon  such  a  propagator  of  falsity.  Would  it  not  have  been 
desirable  that  an  instructor  of  the  rising  generation  should  pass 
some  censure  upon  these  violations  of  natural  morality,  some  regret 
for  talents  thus  misapplied? 

Hume's  sagacity  taught  him  in  most  cases  to  avoid  absolute 
falsehoods.  You  can  rarely  apprehend  him  in  flagrant  delict. 
Hume's  misrepresentations  are  usually  couched  in  those  vague, 
broad,  general  charges  which  he  propounds  as  certain,  without 
bringing  forward  any  proof.  Now,  it  is  very  difficult  to  refute 
charges  so  propounded,  because  their  contradiction  must  always 
be  a  negative  pregnant,  involving  counter  assertions,  which  throw 
the  whole  burden  of  proof  upon  those  who  wish  to  dispel  the  error. 
To  revert  to  Euphranor's  illustration,  if  a  French  writer  were  to 
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state  that  the  whole  scope  of  our  Admiralty  orders  since  the  reign 
of  Queen  Elizabeth  "is  directed  to  the  purpose  of  plunder,"  there 
would  be  no  incontrovertible  refutation,  excepting  by  producing 
the  whole  series  of  documents.  So  it  is  in  Hume:  his  calumnies 
are  couched  in  those  stereotyped  phrases,  which,  through  him, 
and,  we  may  also  add,  through  Robertson,  are  now  adopted  as  first 
principles  of  historical  information  and  knowledge — "  ignorance  and 
"absurdity";  "days  of  ignorance,"  "disputes  of  the  most  ridi- 
"  culous  kind,  and  entirely  worthy  of  those  ignorant  and  barbarous 
"  ages";  assertions  that  the  clergy  "subsisted  only  by  absurdities 
"  and  nonsense"; — that  "nonsense  passed  for  demonstration"; — 
that  "bounty  to  the  Church  atoned  for  every  violence  against 
"  society";  that  "the  people,  abandoned  to  the  worst  crimes  and 
"  superstitions,  knew  of  no  other  expiation  than  the  observances 
"  imposed  upon  them  by  their  spiritual  pastors."  To  demonstrate 
the  prejudice,  the  unfairness,  the  wicked  untruths  of  such  accusa- 
tions, the  first  step  in  the  process  must  necessarily  be  to  know 
what  they  mean.  "  Ignorance  "  may  be  ignorance  of  evil — absurdi- 
ties may  be  the  highest  truths.  According  to  Hume,  belief  in  a 
special  Providence  is  a  gross  absurdity.  It  is  painful  to  us  to  be 
compelled  to  notice  impiety  in  a  conversational  tone,  but  the 
nature  of  our  subject  compels  us  to  do  so.  In  the  next  place,  the 
general  influence  of  Hume's  general  propositions  can  only  be 
counteracted  by  a  faithful  development  of  the  practice  and  doc- 
trine, life  and  conversation,  of  the  ages  and  persons  so  recklessly 
defamed.  The  task,  we  rejoice  to  say,  has  been  nobly  begun  by 
Mr.  Maitland,  in  his  Essays  upon  the  Dark  Ages  which  have 
appeared  in  their  present  form,  since  this  article  was  first  sent 
to  the  printer.  Terse,  witty,  powerful  in  reasoning,  pious  in  spirit, 
and  profoundly  learned,  Mr.  Maitland  has,  by  a  well-chosen 
selection  of  topics,  enabled  every  reader  to  judge  of  the  gross 
misrepresentations  which  have  been  promulgated  by  those 
popular  writers,  who,  in  Professor  Smyth's  words,  have  hitherto 
given  the  tone  and  the  law  to  the  public  mind.  We  trust  that  such 
a  work  as  Mr.  Maitland's  will  not  be  confined  to  the  instruction 
of  readers.  Let  us  hope  that  it  will  produce  students :  encouraging 
those  who,  deriving  knowledge  from  original  sources  by  patient 
assiduity,  thence  acquire  self-reliance  and  independence  of  judg- 
ment, so  much  needed  in  this  over-active  age,  when  so  many 
endeavour  to  be  up  and  doing,  and  so  few  sit  down  and  think. 
For  this  purpose  there  must  be  a  diligent  study  of  medieval 
divinity. 
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Considered  merely  as  affording  the  means  of  historical  informa- 
tion, this  pursuit  will  become  indispensable,  when,  with  more 
philosophy  than  has  hitherto  been  exerted,  we  endeavour  to 
penetrate  into  the  moral  organization  of  mediaeval  society.  Are  we 
interested  by  the  structure  of  the  abbey  or  the  cathedral?  Is  it 
not  at  least  as  important  to  become  acquainted  with  the  doctrines 
which  were  taught  by  those  who  ministered  at  the  altar?  Our 
present  love  of  antiquity  may  lead  to  unsound  conclusions.  Many 
are  tempted  to  a  blind  and  indiscriminate  worship  of  past  times, 
not  only  shutting  their  eyes  against  unfavourable  facts,  however 
clearly  proved — but  ascribing  to  the  middle  ages  gifts  of  impecca- 
bility and  perfect  holiness,  which  revelation  teaches  us  to  be 
incompatible  with  human  nature;  others,  constituting  a  more 
numerous  class,  are  caught  by  the  vulgar  bait  of  antiquarianism. 
Our  attention  is  in  danger  of  being  engrossed  by  the  archae- 
ology of  the  curiosity  shops.  Unless  this  tendency  be  corrected, 
we  shall  be  overwhelmed  with  literary  dealers  in  the  rococo  of 
history.  Archaeology,  if  pursued  merely  with  reference  to  art  or 
decoration,  to  manners  and  customs,  to  incident  and  romance, 
is  little  more.  Without  doubt,  in  a  subordinate  relation,  all  such 
inquiries  are  useful,  but  they  are  only  secondary  and  subordinate : 
it  is  the  bane  of  sound  instruction  to  consider  them  in  themselves 
as  objects  of  knowledge.  History  so  treated,  substitutes  the 
illuminated  miniature  of  a  manuscript,  with  its  bright  colours  and 
false  perspective,  for  a  real  view  of  the  state  of  society.  How  has 
the  study  of  classical  antiquity  been  rendered  beneficial  to  the 
intellect?  It  is  because  the  history  and  philosophy  and  literature 
of  Greece  and  Rome  have  been  rendered  ethical ;  because  they  have 
been  pursued  for  the  purpose  of  distinguishing  between  the  tran- 
sitory forms  which  they  assume,  and  the  principles  of  permanent 
application  and  utility  which  they  include.  To  the  Christian 
teachers  of  the  middle  ages,  we  deny  the  honour  and  worship  which 
we  lavish  upon  the  wise  among  the  heathen.  In  place  of  seeking 
the  highest  utility,  we  play  with  the  eccentricities  and  peculiarities 
which  amuse  us  from  their  novelty  or  singularity,  which  minister 
to  intellectual  frivolity,  which  gratify  the  ear  or  the  eye — the 
baubles  supplying  the  subject  of  a  melodrama  or  the  drawing  for 
an  album,  the  arrangement  of  a  tableau,  the  poetry  of  an  annual, 
or  the  frippery  of  a  fancy-ball. 

Very  important  are  these  doctrinal  works  in  explaining  how  the 
comparative  paucity  of  copies  of  the  Holy  Scriptures  influenced, 
and,  paradoxical  as  it  may  appear,  promoted,  their  study  during 
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the  middle  ages.  Until  about  the  twelfth  century,  the  productions 
of  the  inspired  writers  were  not  commonly  found  otherwise  than  in 
separate  manuscripts,  as  is  the  case  in  the  East  at  the  present  day. 
"So  scarce  are  the  copies,"  is  the  remark  of  a  recent  traveller, 
"  that  I  have  not  found  but  a  single  Nestorian,  and  that  was  the 
"  patriarch,  who  possessed  an  entire  Bible;  even  that  was  in  half- 
"  a-dozen  volumes.  One  man  has  the  Gospels,  another  the  Epistles, 
"  and  so  ona."    It  was,  therefore,  only  with  much  trouble  and 
expense  that  a  complete  set  of  the  detached  pieces  of  Holy  Writ 
could  be  formed.   The  donor  of  the  Book  of  Kings  or  the  Book  of 
Chronicles  is  recorded  as  a  benefactor  in  the  annals  of  the  monas- 
tery. Few  libraries  before  the  Hildebrandian  era — the  great  era  of 
revival — possessed  Law  and  Prophets,  and  historical  and  poetical 
books,  and  Gospels,  and  Acts,  and  Epistles,  and  Apocalypse, 
transcribed  uniformly  in  the  one  volume  which  we  call  the  Bible — 
a  term  unknown  till  about  the  thirteenth  century,  such  a  volume 
being  previously  designated  as  the  Bibliotheca,  or  the  Pandects. 
The  scarcity  of  a  complete  textual  copy  of  the  entire  Scriptures — 
the  deep  feeling  of  their  inestimable  value — the  exertions  bestowed 
by  monks  and  clergy  for  their  diffusion — all  appear  from  a  remark- 
able anecdote  in  the  life  of  St.  Ceolfrid  (ob.  716).  This  holy  man, 
the  abbot  of  Wearmouth  and  Jarrow,  caused  three  Pandects  to  be 
copied.  Two  were  placed  in  his  monastery,  in  order  that  the  whole 
body  of  Scriptures  might  be  conveniently  ready  and  at  hand  for 
consultation  or  perusal  in  any  particular  chapter;  the  third  he 
himself  conveyed  to  Rome,  and  presented  to  St.  Peter's:  thus 
proving  equally  the  value  of  the  volume  and  the  diligence  of  the 
Anglo-Saxon  Church — Northumbria,   so  lately  a  pagan  realm, 
aiding  by  her  industry  and  learning  the  capital  of  the  Christian 
world. 

New  generations  arose ;  time  advanced ;  the  patient  industry  of 
the  inmates  of  the  Scriptorium  multiplied  the  copies  of  Holy  Writ, 
until  the  wider  diffusion  of  Scripture  was  permitted  by  a  process — 
art,  it  cannot  be  called — so  easy,  so  familiar,  so  long  known,  that 
the  concealment  of  the  printing-press  from  mankind  until  these  our 
latter  ages  is  one  of  the  most  remarkable  instances,  revealing  to 
us  the  constant  control  exercised  over  human  intellect  by  the 
Power  from  Whom  it  flows.  In  the  meanwhile,  and  until  printing 
was  thus  called  into  operation,  the  whole  course  of  religious 
instruction  consisted  in  a  constant  endeavour  to  imbue  the  learned 
clergy,  and  the  unlettered  laity,  with  the  knowledge  of  the  Word  of 
a  Grant  on  the  Nestorians,  p.  67. 
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God.  Hence,  for  the  clergy,  the  formation  of  the  Concordance, 
binding,  as  it  were,  the  Holy  Scripture  into  one  whole,  and 
rendering  the  inspired  writers  their  own  commentators ;  and  it  was 
in  the  "darkness"  of  the  thirteenth  century,  that,  by  Hugo  de 
Sancto  Caro,  this  great  and  laborious  work  was  performed.  Hence, 
for  the  laity,  the  common  use  of  pictures.  Objectionable  as  such 
a  mode  of  instruction  may  become,  it  was  then  beneficially 
employed,  as  the  means  of  realising  an  historical  knowledge  of 
Holy  Writ.  How  few  amongst  us  identify,  in  our  own  minds, 
the  personality  of  the  individuals,  and  the  actual  occurrence  of  the 
events,  mentioned  or  recorded  in  sacred  history !  How  rarely  do  we 
strengthen  ourselves  in  the  conviction  that  the  Deluge  is  as  real  an 
event  as  the  fire  of  London !  Historical  belief  and  doctrinal  belief 
are  inseparably  combined ;  take  either  away,  the  other  fails.  Reject 
the  historical  event,  and  you  destroy  the  sacrament  which  it 
typifies.  Even  the  mystery  or  stage-play,  in  which  the  events  of 
Scripture  were  dramatized,  was  beneficial.  In  certain  states  of 
society,  there  is  scarcely  any  sense  of  the  ridiculous.  The  rude 
dramas  which  amuse  the  half -scoffing  antiquary,  conveyed  sound 
instruction  to  the  wondering  multitude.  The  more  the  volumes 
of  the  Holy  Scriptures  were  scarce,  the  more  was  Scripture 
knowledge  valued.  Scriptural  knowledge  acquired  activity  from  its 
concentration.  The  narrowness  of  the  stream  added  to  the  force 
of  the  current ;  what  was  lost  in  breadth  was  gained  in  intensity. 
Scripture  was  forced  upon  the  reader,  upon  the  hearer,  upon  the 
monk  in  his  cell,  upon  the  crowd  assembled  round  the  cross. 
Consult  the  mediaeval  sermons  and  homilies:  what  are  they  but 
continuous  lectures  upon  the  Holy  Scriptures?  The  Song  of  Songs 
alone  furnishes  eighty-six  sermons  to  St.  Bernard,  of  singular 
excellence.  Their  treatises  of  divinity,  properly  so-called  (for  the 
scholastic  dialectics  belong  to  a  different  class),  overflow  with 
Scriptural  knowledge ;  and  generally  may  be  designated  as  Scrip- 
ture extracts  connected  by  ample  glosses  and  expositions.  Above 
all,  was  the  Bible  brought  home  to  the  people  by  the  constant 
appeal  to  Holy  Writ — in  discourse  or  in  argument,  in  theory  or  in 
practice,  for  support  or  example — connecting  it  with  all  the  affairs 
of  human  life.  The  Scriptures  entered  as  an  element  of  all  learning, 
of  all  literature,  of  jurisprudence,  and  of  all  knowledge.  Theology 
was  honoured  as  the  queen  of  science.  The  opening  speeches  to 
Parliament  were  scriptural  discourses;  and  this  circumstance  has 
been  alluded  to  with  ridicule,  by  the  very  writers  who  most 
strongly  condemn  the  middle  ages  for  their  neglect  and  conceal- 
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ment  of  Holy  Writ.  Every  theory,  every  investigation,  was  based 
and  founded  upon  Scripture;  for,  in  the  memorable  words  of  the 
venerable  Primate  of  our  Church,  mankind  truly  and  practically 
acknowledged  the  all-important  duty  of  "approaching  the  oracles 
"  of  Divine  truth  with  that  humble  docility,  and  that  prostration 
"  of  the  understanding  and  the  will,  which  are  indispensable  to 
"  Christian  ins  true  tiona."  Can  we  say  that  the  far  greater  diffusion 
of  Scriptural  knowledge  in  our  times  produces  that  vital  result? 
Do  we,  like  them,  obey  the  whole  tenor  of  the  volume,  which 
teaches  us  the  duty  of  bringing  intellect  into  continual  subjection 
to  revelation  ?  Considered  merely  as  a  book,  none  was  perused  with 
greater  delight — no  poem  had  so  great  a  hold  upon  the  imagination. 
The  Bible,  in  all  its  variety,  was  presented  to  them,  not  as  a  huge 
bundle  of  texts,  but  as  one  wonderful  epic,  beginning  before  time — 
ending  in  eternity. 

It  would  require  years — years  well  employed — to  investigate 
the  literature  of  medieval  divinity.  Even  the  most  moderate 
tincture  is  sufficient  to  correct  the  amazing  misrepresentations 
which  have  been  propagated  respecting  the  religious  morality  of 
the  middle  ages;  and,  with  respect  to  Hume's  wholesale  falsities, 
take  the  following  passage : 

"However  little  versed  in  the  Scriptures,  they  [the  ecclesiastics] 
"  had  been  able  to  discover  that,  under  the  Jewish  law,  a  tenth  of 
"  all  the  produce  of  land  was  conferred  on  the  priesthood;  and 
"  forgetting,  what  they  themselves  taught,  that  the  moral  part 
"  only  of  that  law  was  obligatory  on  Christians,  they  insisted  that 
"  this  donation  conveyed  a  perpetual  property,  inherent,  by  divine 
"  right,  in  those  who  officiated  at  the  altar.  During  some  centuries, 
"  the  whole  scope  of  sermons  and  homilies  was  directed  to  this 
"  purpose;  and  one  would  have  imagined,  from  the  general  tenor 
"  of  these  discourses,  that  all  the  practical  parts  of  Christianity 
"  were  comprised  in  the  exact  and  faithful  payments  of  tithes  to 
"  the  clergy." 

Such  are  the  accusations  preferred  by  the  philosopher,  who, 
denying  the  miracles  of  the  Gospel,  confessed  that  he  had  never 
read  through  the  New  Testament.  Of  the  knowledge  possessed  by 
the  clergy,  whom  the  sneering  enemy  of  revelation  represents  as 
"little  versed  in  Scripture,"  we  have  already  spoken.  With  respect 
to  the  accusation  which  charges  the  entire  body  of  Christian  teachers 
with  the  foul  and  deliberate  perversion  of  the  whole  scope  of  their 

a  Charge  delivered  to  the  Clergy  of  London,  at  the  Primary  Visitation,  1814,  by 
William,  Lord  Bishop  of  London. 
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teaching,  for  the  purpose  of  ministering  to  their  own  sordid  avarice, 
it  is  not  merely  an  untruth,  but  an  untruth  destitute  even  of  a  pre- 
tence by  which  it  could  be  suggested.    In  no  one  of  the  sermons 
or  homilies  of  Bede,  ^Elfric,  Gregory,  Anselm,  Bernard,  Gerson, 
or  Thomas  a  Kempis  (names  amongst  the  most  important  of  the 
ministers  of  the  Gospel  during  the  middle  ages),  or  in  the  treatise 
of  Alan  de  Lisle,  destined  for  the  instruction  of  the  extempore 
preacher,  is  there  a  single  passage  by  which  the  payment  of 
ecclesiastical  alms  or  tithes  is  recommended,  enforced,  or  enjoined. 
Nor  do  we  believe  that,  if  the  whole  body  of  medieval  divinity, 
printed  or  manuscript,  were  ransacked,  any  evidence  could  be 
found  by  which  the  calumny  could  be  in  the  slightest  degree 
sustained.    The  Historian  would  not  have  dared  to  broach  the 
falsity,  had  he  not  been  able  to  rely  upon  an  ignorance  amongst 
his  readers,  to  which  his  own  impudence  could  be  the  only  parallel. 
As  history  unfolds,  and  each  successive  personage  is  put  upon 
his  trial  before  Hume,  he  very  carefully  examines  into  character. 
Can  it  be  shown  that  king  or  statesman  has  reviled  the  Word  of 
God,  oppressed  the  priesthood,  robbed  the  church — then  the  Judge 
charges  the  jury  to  take  the  evidence  of  good  character  into  con- 
sideration.  If,  on  the  contrary,  witnesses  come  forward,  showing 
that  the  culprit  has  been  guilty  of  Christianity — then,  in  passing 
sentence,  this  previous  conviction  calls  for  aggravation  of  punish- 
ment.   We  have  thus,  in  all  Hume's  delineations  of  character — 
delineations  far  more  frequently  displaying   the   common-place 
contrasts  of  a  theme,  than  the  skill  of  a  philosophical  inquirer — 
a  constant  source  of  falsification.    "Rufus,"  says  Hume,  "was  a 
"  violent  and  tyrannical  prince,  a  perfidious,  encroaching,  and 
"  dangerous  neighbour,  an  unkind  and  ungenerous  relation,  and 
"  was  equally  prodigal  and  rapacious  in  the  management  of  his 
"  treasury.    If  he  possessed  abilities,  he  lay  so  much  under  the 
"  government  of  impetuous  passions,  that  he  made  little  use  of 
"  them  in  his  administration."  Yet  Hume  lets  him  off  with  many 
a  good  word.    His  open  profaneness  is  excused,  as  the  result  of 
"  sharp  wit " ;  and,  with  great  kindness  and  consideration,  he  warns 
us,  that  we  must  be  "cautious  of  admitting  every  thing  related  by 
"the  monkish  historians  to  the  disadvantage  of  this  prince"; 
he,  Hume,  having  already  admitted  and  enlarged  upon  every  fact 
related  by  the  monkish  historians,  which  shows  his  profligate 
and  reckless  tyranny. 

Because  Henry  I.  persecuted  Archbishop  Anselm,  he  receives 
Hume's  high  praise  for  his  "prudence  and  moderation  of  temper" ; 
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the  proofs  of  these  good  qualities  being,  e.g.,  his  cutting  off  the 
noses  of  his  grandchildren,  the  offspring  of  his  illegitimate  daughter 
Juliana,  and  plucking  out  the  eyes  of  Lucas  de  la  Barre. 

Whenever  it  is  possible,  by  misrepresentation,  or  by  conceal- 
ment, or  by  sophistry,  to  calumniate  any  individual  exercising 
religious  functions,  or  to  depreciate  any  one  in  whose  character 
religion  forms  an  element,  or  to  carp  at  any  action  grounded  upon 
religion,  Hume  never  fails  to  improve  the  opportunity.  We  have 
thus  a  perpetual  source  of  falsification  in  the  biographies  of  the 
leading  personages.  Ecclesiastics  were  compelled,  from  their 
situation,  to  take  a  prominent  part  in  the  business  of  the  world; 
they  were  statesmen,  politicians;  now  the  leaders  of  opposition, 
now  the  prime  ministers  of  the  sovereign.  Whether  it  was  expedient 
that  the  members  of  the  hierarchy  should  be  called  upon  thus  to 
mix  in  secular  affairs,  whether  it  were  a  privilege  or  a  burden, 
or  a  temptation,  are  questions  which  we  shall  not  discuss.  But 
this  constant  unfairness  ruins  the  mere  historical  narrative. 

Take,  for  example,  Lanfranc.  "Lanfranc  was  a  Milanese 
"  monk."  Lanfranc  was  not  a  Milanese  monk;  he  was  born  in  an 
independent  and  hostile  state,  the  city  of  Pavia.  Hume,  turning 
to  Guthrie's  Grammar,  and  finding  that  Pavia  was  included  in  the 
Duchy  of  Milan,  supposed  that  it  was  equally  so  in  the  eleventh 
century.  Moreover,  though  Lanfranc  was  a  monk,  he  did  not 
become  so  till  long  after  he  had  crossed  the  Alps,  when  he  professed 
in  the  rising  monastery  of  Bec-Herlouin ;  afterwards  he  became 
abbot  of  Caen,  whence  he  was  translated  to  Canterbury.  "This 
"prelate  was  rigid  in  defending  the  prerogatives  of  his  station; 
"  and,  after  a  long  process  before  the  Pope,  he  obliged  Thomas, 
"  a  Norman  monk,  who  had  been  appointed  to  the  see  of  York, 
"  to  acknowledge  the  primacy  of  the  Archbishop  of  Canterbury. 
"  Where  ambition  can  be  so  happy  as  to  cover  his  enterprises,  even 
"  to  the  person  himself,  under  the  appearance  of  principle,  it  is 
"  the  most  incurable  and  inflexible  of  human  passions,"  etc. — 
True  enough,  but  the  maxim,  ingeniously  hitched  in  between  the 
account  of  Lanfranc 's  contest  and  a  falsified  statement  of  his  zeal 
for  the  papacy,  does  not  apply  to  either.  Whether  Canterbury  or 
York  should  possess  the  primacy  was  a  mixed  question  of  legal 
right  and  constitutional  privilege.  The  primacy  had  been  long 
disputed,  upon  grounds  as  strictly  technical  as  those  which  give  an 
individual  a  right  to  an  estate.  York  acted  with  considerable 
pertinacity.  Some  of  the  earlier  evidences  were  ambiguous. 
Adverse  possession  might,  in  some  cases,  be  surmised ;  the  suit  was 
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to  be  decided,  therefore,  by  the  construction  of  legal  instruments 
and  by  evidence.  Archbishop  Lanfranc  brought  his  suit  against 
Archbishop  Thomas,  in  the  same  manner  as  two  peers  might  have 
contested  the  possession  of  a  barony  in  Parliament.  Moreover,  the 
claim  was  one  which  Lanfranc  could  not  surrender.  Had  he 
yielded,  he  would  have  sacrificed  the  rights  of  his  successors,  the 
liberties  of  the  English  people.  As  primate,  he  was  the  first  member 
of  the  Great  Council  of  the  realm.  Through  the  Archbishop,  upon 
each  coronation,  the  compact  was  concluded  between  the  sovereign 
and  the  subject.  Furthermore,  Lanfranc 's  success  established  the 
principle,  that  whatever  rights  had  legally  subsisted  before  the 
Conquest,  were  to  be  preserved  and  maintained,  unaffected  by  the 
accession  of  the  new  dynasty.  Lanfranc,  maintaining  the  rights 
of  his  see,  protected  all  his  successors — all  his  order.  It  is  they  who, 
at  the  present  time,  are  still  reaping  the  benefit;  it  was  their 
battles  which  Lanfranc  fought.  The  decision  given  in  Lanfranc's 
case  governed  all  similar  cases ;  and,  followed  by  the  resistance  of 
his  successor  Anselm  to  the  spoliations  and  oppressions  of  Rufus 
and  Beauclerc,  protected  the  rights  of  every  diocese  and  diocesan, 
every  dean  and  deanery,  every  parish  priest  and  parish  throughout 
the  kingdom.  Every  churchman  in  England  holds  his  preferment 
as  the  heir  of  Lanfranc  and  of  Anselm. 

Hume  accuses  Lanfranc  of  "zeal  in  promoting  the  interests  of 
"  the  papacy,  by  which  he  himself  augmented  his  own  authority." 
But  the  fact  is,  that  Lanfranc  in  no  manner  augmented  his  autho- 
rity through  the  papacy;  and  his  conduct  contributed  greatly  to 
keep  the  Church  of  England  in  that  state  of  isolation  from  the 
other  portions  of  the  Western  Church,  which  so  remarkably 
characterizes  the  Conqueror's  reign.  William,  who  had  been 
willing  enough  to  support  his  claims  by  the  sanction  of  Alexander 
II.,  presented  a  firm  front  to  Hildebrand.  "No  pope  shall  be 
"  acknowledged  in  England  without  my  assent,"  was  the  declara- 
tion of  the  Conqueror.  Lanfranc,  the  "Milanese  monk,"  acted  so 
completely  in  conformity  to  this  declaration,  as  to  lead  to  the 
supposition  that  he  obeyed  a  course  which  he  himself  had  advised. 
The  "process"  before  the  pope  went  off  without  effect.  The 
contest  between  him  and  the  archbishop  of  York  was  decided  as  if 
it  were  entirely  a  civil  question,  by  the  king  and  the  Great  Council 
or  Parliament — and  not  by  papal  authority,  as  Hume  leads  his 
readers  to  suppose.  When  Guibert  of  Ravenna  was  appointed  to 
the  papacy  by  the  emperor,  Lanfranc  maintained  an  armed 
neutrality.  He  refused  to  acknowledge  Clement  III.,  and  did  not 


576  Hume  and  his  Influence  upon  History 

send  his  adhesion  to  Gregory  VII.  Had  Lanfranc's  successors 
adopted  the  same  course,  England  would  have  been  lost  to  Rome. 
Yet  all  these  important  facts  are  concealed  by  Hume,  in  order  to 
establish  a  charge  of  "zeal  for  the  papacy."  Hume's  notice  of 
Lanfranc's  learning  is  confined  to  a  silly  sneer ;  "  he  wrote  a  defence 
"  of  the  real  presence  against  Berengarius;  and  in  those  ages  of 
"  stupidity  and  ignorance  he  was  greatly  applauded  for  that 
"  performance."  Lanfranc's  treatise  possesses  singular  dialectic 
acuteness  and  dexterity.  Without  being  in  the  least  convinced  by 
his  arguments,  we  may  fully  admire  his  skill.  Lanfranc  contended 
for  doctrines  which  he  conceived  he  was  bound  to  support;  he 
appealed  to  public  opinion,  and  by  argument  gained  the  victory. 
But  Lanfranc's  fame  had  been  long  since  established;  it  did 
not  depend  upon  his  polemic  discussions.  Lanfranc  led  the  intel- 
lectual movement  of  his  age ;  Lanfranc  was  acknowledged  to  be  the 
great  teacher  of  Latin  Christendom.  Hume  remarks,  that  "know- 
"  ledge  and  liberal  education  were  somewhat  more  common  in  the 
"  southern  countries."  But  the  seat  of  liberal  education  was  more 
truly  in  the  North.  From  the  remotest  parts,  not  only  of  Latin 
or  Western  Europe,  but  even  of  Greece,  students  of  all  classes 
and  ages  resorted  to  Bec-Herlouin,  as  to  another  Athens.  Removed 
from  his  university,  for  such  his  humble  monastery  had  become, 
to  Caen,  and  thence  exalted  to  the  primacy  of  England,  his  pastoral 
duties  compelled  a  new  application  of  his  literary  labours.  He 
entered  a  less  ambitious,  but  not  less  useful  career.  Lanfranc  now 
employed  himself  upon  his  edition  of  the  Holy  Scriptures.  The 
texts  of  the  biblical  books  had  been  miserably  corrupted,  by  the 
ignorance  of  the  later  Anglo-Saxon  transcribers,  one  of  the  many 
results  of  the  calamitous  invasion  of  the  Danes,  which  no  exertion 
had  been  able  wholly  to  remove.  Much  of  this  correction  was 
effected  by  Lanfranc's  own  application  and  learning :  manuscripts, 
with  his  autograph  corrections,  existed  in  France  previous  to  the 
Revolution;  others  may  perhaps  lurk  in  our  libraries.  But  he  also 
provided,  as  far  as  he  could,  for  futurity — by  training  up  many 
disciples  for  the  same  important  task.  Of  Lanfranc's  character 
and  influence  as  prime  minister,  Hume  says  absolutely  nothing. 
Lanfranc's  letters  or  despatches,  to  which  the  historian  never 
makes  a  single  reference,  display  his  vigilance  and  his  charity. 
Whilst  defending  the  power  of  his  sovereign,  he  became  a  father 
to  the  English.  He  rejoiced  to  adopt  the  name  of  Englishman. 
Rufus  was  educated  by  Lanfranc.  One  of  the  most  remarkable 
proofs  of  the  archbishop's  intellectual  power,  and  of  the  good  use 
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to  which  he  turned  that  power,  was  that,  so  long  as  he  lived,  the 
wickedness  and  tyranny  of  his  pupil  were  utterly  restrained. 
Hence  Lanfranc's  death  was  lamented  as  the  greatest  calamity 
which  England  could  sustain.  Of  all  these  characteristics,  not  a 
word  is  to  be  found  in  Hume.  Concerning  all  these  practical  effects 
of  good  sense,  and  learning,  and  talent,  and  piety,  exhibited  in  the 
most  distinguished  character  of  the  early  Anglo-Norman  era,  the 
historian  of  England  is  entirely  silent. 

Bentham  amused  himself,  and  his  readers  also,  by  proposing 
that  criminals  should  be  exhibited  to  public  contempt,  with  masks 
emblematical  of  the  bad  passions  which  seduced  them  to  crime. 
Hume,  as  a  writer,  has  anticipated  the  utilitarian  jurist.  He  has 
two  sets  of  such  masks,  in  which  he  usually  exposes  his  churchmen 
to  scorn  and  contempt ;  the  wolf -mask,  and  the  fox-mask.  Gregory 
the  Great  is  shown  up  as  wolf ;  the  unwearied  and  successful  labours 
of  this  pontiff  for  the  conversion  of  the  English  arise  simply  from 
raving,  craving  ambition.  Augustine,  the  apostle  of  the  English, 
wears  the  fox-mask;  his  mission  is  a  consistent  and  successful 
course  of  hypocrisy.  Whenever  religion  can  be  laid  to  the  charge 
of  any  individual,  conclude  him,  says  Hume,  to  be  either  knave  or 
fool ;  consider  it  as  an  incontrovertible  principle, "  that  a  general  pre- 
' f  sumption  lies  against  either  the  understanding  or  the  morals,  of  any 
"  one  who  is  dignified  with  the  title  of  Saint  in  those  ignorant  ages." 

When  victimizing  Pope  Gregory,  or  Augustine,  or  Lanfranc, 
Hume  knew  he  was  on  the  safe  side,  and  that  his  readers  would  go 
with  him ;  but  what,  if,  by  a  strange  contingency,  some  individual 
thoroughly  besotted  and  perverted  by  faith  should  happen  to  be 
a  popular  favourite?  Now  it  does  so  happen  that  Hume,  by  the 
pressure  from  without,  feels  himself  under  the  awkward  and 
imperative  obligation  of  joining  in  the  homage  universally  rendered 
to  an  individual,  holding  a  proud  and  eminent  station  in  English 
history,  but  of  whom  it  must  be  most  truly  said  that  "  superstition" 
was  the  ruling  passion.  The  materials  for  the  biography  of  this 
bigot  are  peculiarly  ample.  Not  merely  do  the  contemporary 
historians  abound  with  minute  details  of  his  life  and  actions,  but 
we  possess  also  his  own  declarations  of  his  sentiments,  for  he 
happens  to  have  been  an  author,  as  well  as  a  patron  of  literature. 
Moreover,  as  a  royal  author,  he  speaks  in  the  public  documents 
dictated  by  his  own  heart  and  mind.  From  these  materials,  so 
unusually  trustworthy  and  abundant,  and  which  form  the  sources 
of  this  sovereign's  history,  we  can  collect  that  he  "received  every 
"  word  uttered  by  the  clergy  as  the  most  sacred  oracles,"  and 
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"  admitted  all  their  pretensions  to  superior  sanctity."  "Stupidly 
"  debased,"  he  was  "wholly  given  up  to  an  abject  and  illiberal 
"devotion."  In  every  trial,  every  emergency,  this  "weak  and 
"superstitious  prince  trusted  to  supernatural  assistance":  "his 
"  whole  mind  was  sunk  into  the  lowest  submission  and  abasement, 
"  and  devoted  to  the  monkish  virtues  of  mortification,  penance, 
"  and  humility."  If  there  was  any  individual  in  whom,  more  than 
another,  all  the  miserable  absurdity  of  superstition  is  thus  exempli- 
fied, it  is  in  this  prince.  Yet,  in  spite  of  all  this  ignorance  and  folly, 
it  was  needful  that  Hume,  if  he  wished  to  preserve  the  favour  of 
his  readers,  should  represent  him — and  it  is  Alfred  of  whom  we  are 
speaking — as  "the  model  of  that  perfect  character,  which,  under 
"  the  denomination  of  a  sage  or  wise  man,  philosophers  have  been 
"  fond  of  delineating,  rather  as  a  fiction  of  their  imagination  than  in 
"  hopes  of  ever  seeing  it  really  existing";  and  as  "the  wisest  and 
"  best  prince  that  had  ever  adorned  the  annals  of  any  nation." 

What,  therefore,  was  to  be  done  in  this  dilemma?  how  was 
Alfred  to  be  rendered  such  a  sage,  such  a  wise  man,  as  the  philo- 
sopher could  applaud?  The  process  was  quite  easy.  In  Hume's 
very  elaborate  life  of  Alfred,  which  occupies  one-fourth  of  the 
History  of  England  up  to  that  period,  he  has  concealed  every 
passage,  every  fact,  every  incident,  every  transaction,  displaying  that 
active  belief  in  Christianity,  which  governed  the  whole  tenor  and  course 
of  Alfred's  life.  The  sedulous  care  which  Hume  has  bestowed,  in 
obscuring  and  deleting  the  memorials  of  Alfred's  Christianity,  may 
be  judged  of  by  the  three  following  specimens: 

"He  usually  divided  his  time  into  three  portions:  one  was 
"  employed  in  sleep  and  the  refection  of  his  body  by  diet  and 
"  exercise;  another,  in  the  dispatch  of  business;  a  third,  in  study 
"  and  devotion... and  by  such  a  regular  distribution  of  his  time, 
"  though  he  often  laboured  under  great  bodily  infirmities,  this 
"  martial  hero,  who  fought  in  person  fifty-six  battles  by  sea  and 
"  land,  was  able,  during  a  life  of  no  extraordinary  length,  to  acquire 
"  more  knowledge,  and  even  to  compose  more  books,  than  most 
"  studious  men,  though  blessed  with  the  greatest  labour  and 
"  application,  have,  in  more  fortunate  ages,  made  the  object  of 
"  their  uninterrupted  industry." 

Without  containing  anything  which  is  absolutely  false,  the 
above  passages  contain  nothing  which  is  true.  Alfred's  mind  and 
exertions,  according  to  the  impression  produced  by  Hume,  were 
all  but  wholly  engrossed  by  his  temporal  concerns:  the  regular 
distribution  of  his  time  was  solely  intended  to  enable  him  to  com- 
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bine  the  character  of  an  active  warrior  and  a  vigilant  sovereign  with 
that  of  a  literary  student.  Whereas  the  whole  end  and  intent  of 
Alfred's  course  of  life,  of  which  one  half  was  given  to  God,  was  to 
combine  the  active  duties  of  a  sovereign  with  the  strict  devotion 
of  the  recluse ;  to  keep  his  heart  out  of  the  world,  in  which  he  was 
compelled,  by  God's  appointment,  to  converse — to  bear  the  crown 
as  his  cross ;  so  that  the  performance  of  his  duties  to  wards  God  might 
not  be  rendered  a  temptation  for  shrinking  from  those  labours  and 
responsibilities  which  God  had  imposed. 

"Alfred  set  apart  a  seventh  portion  of  his  own  revenue  for  main- 
"  taining  a  number  of  workmen,  whom  he  constantly  employed 
"  in  rebuilding  the  ruined  cities,  castles,  palaces,  and  monasteries. 
"  Even  the  elegancies  of  Life  were  brought  to  him  from  the  Mediter- 
"  ranean  and  the  Indies;  and  his  subjects,  by  seeing  those  produc- 
"  tions  of  the  peaceful  arts,  were  taught  to  respect  the  virtues  of 
"  justice  and  industry,  from  which  alone  they  could  arise." 

Who,  in  this  narrative,  could  discover  that  Alfred  set  apart  one 
half  of  his  entire  revenue  for  pious  purposes,  in  order  that,  so  far 
as  his  station  admitted,  he  might  fulfil  the  obligation  of  poverty a? 

a  Stinted  as  we  are  for  space,  we  cannot,  as  we  should  wish,  bring  before  the 
reader  the  passages  from  the  original  writers,  which  would  show  how  entirely 
all  trustworthiness  must  be  denied  to  Hume.  In  the  following  extracts,  relating 
to  the  employment  of  Alfred's  revenues,  besides  suppressing  the  application  of 
one-half  to  religious  purposes,  he  has  falsified  the  portion  relating  to  the  expenditure 
upon  the  workmen.  Asser  says  nothing  whatever  of  monasteries  in  his  account  of 
the  appropriation  of  the  building-third  of  the  secular  portion  of  Alfred's  revenue 
( being  one-sixth  of  the  whole  revenue,  and  not  one-seventh).  This  sixth  was  employed 
upon  secular  buildings,  probably  fortresses  or  bridges,  or  other  public  works;  but 
as  Hume  might  apprehend  that  some  of  his  readers  would  recollect  Alfred  did  found 
two  monasteries  of  great  celebrity,  and  repair  many  others,  he  has  artfully  intro- 
duced them  as  an  incidental  item  in  the  general  estimates  of  the  expenditure. 

"His  ita  dimnitis,  solito  suo  more  intra  semetipsum  cogitabat,  quid  adhuc 
"  addere  potuisset,  quod  plus  placeret  ad  piam  meditationem;  non  inaniter  incepta, 
"  utiliter  inventa,  utilius  servata  est.  Nam  jamdudum  in  lege  scriptum  audierat, 
"  Dominum  decimam  sibi  multipliciter  redditurum  promisisse;  atque  fideliter 
"  servasse,  decimamque  sibi  multipliciter  redditurum  fuisse.  Hoc  exemplo 
"instigatus  et  antecessorum  morem  volens  transcendere,  dimidiam  servitii  sui 
"  pattern,  diurni  scilicet  et  nocturni  temporis,  nee  non  etiam  dimidiam  partem 
"  omnium  divitiarum,  quae  annualiter  ad  eum  cum  justitia  moderanter  acquisitae 
"  pervenire  consueverant,  Deo  devote  et  fideliter  toto  cordis  affectu  pius  meditator 
"  se  daturum  spopondit;  quod  et  quantum  potest  humana  discretio  discernere 
"  et  servare,  subtiliter  ac  sapienter  adimplere  studuit.  Sed  ut  solito  suo  more 
"  cautus  evitaret,  quod  in  alio  divinae  Scripturae  loco  cautum  est:  'Si  recte 
"  offeras,  recte  autem  non  dividas,  peccas,'  quod  Deo  libenter  devoverat  quo- 
"  modo  recte  dividere  posset,  cogitavit,  et,  ut  dixit  Salomon,  'Cor  regis  in  manu 
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"Sensible  that  the  people  at  all  times,  especially  when  their 
"  understandings  are  obstructed  by  ignorance  and  bad  education, 
"  are  not  much  susceptible  of  speculative  instruction,  Alfred 
"  endeavoured  to  convey  his  morality  by  apologues,  parables, 
"stories,  apophthegms,  couched  in  poetry:  and  besides  propa- 
"  gating  amongst  his  subjects  former  compositions  of  that  kind 
"  which  he  found  in  the  Saxon  tongue,  he  exercised  his  genius 
"  in  inventing  works  of  like  nature,  as  well  as  in  translating  from 
"  the  Greek  the  elegant  fables  of  ^Esop.  He  also  gave  Saxon 
"translations  of  Orosius  and  Bede's  histories;  and  of  Boethius 
"  concerning  the  Consolations  of  Philosophy." 

In  this  enumeration  of  the  works  produced  by  Alfred,  or  under 
his  direction,  Hume,  extracting  from  Spelman's  "  Life,"  in  which  the 
catalogue  is  complete,  quietly  leaves  out  all  such  as  are  contami- 
nated by  Christianity.  All  Alfred's  translations  of  the  Pastoral 

"Domini,'  id  est  consiliuin;  consUio  divinitus  invento  omnium  uniuscuj usque 
"  anni  censuum  successum  bifarie  primitus  ministros  suos  dividere  aequali  lance 
"  imperavit." 

A  very  interesting  account  of  the  application  of  the  first  third  of  the  half  amongst 
his  soldiery  and  household  being  given,  the  coeval  historian  proceeds: — 

"Talibus  itaque  primam  de  tribus  praedictis  partibus  partem,  unicuique 
"  tamen  secundum  propriam  dignitatem  et  etiam  secundum  proprium  ministerium, 
"  largiebatur:  secundam  autem  operatoribus,  quos  ex  multis  gentibus  collectos 
"  et  comparatos  propemodum  Jimumerabiles  habebat,  in  omni  terreno  aedificio 
u  edoctos:  tertiam  autem  ejusdem  partem  advenis  ex  omni  gente  ad  eum  advenien- 
"  tibus,  longe  propeque  positis  et  pecuniam  ab  illo  exigentibus,  etiam  et  non 
"  exigentibus,  unicuique  secundum  propriam  dignitatem,  mirabili  dispensatione 
"  laudabiliter  et,  sicut  scriptum  est  'Hilarem  datorem  diligit  Deus'  hilariter 
"  impendebat. 

"Secundam  vero  partem  omnium  divitiarum  suarum,  quae  annualiter  ad  eum  ex 
"  omni  censu  perveniebant  et  infisco  reputabantur,  sicut  jam  paulo  ante  commemo- 
"  ravimus,  plena  voluntate  Deo  devovit,  et  in  quatuor  partibus  aequis  etiam  curiose 
"  suos  ministros  illam  dividere  imperavit,  ea  condicione,  ut  prima  pars  illius  divisi- 
"  onis  pauperibus  uniuscuj  usque  gentis,  qui  ad  eum  veniebant,  discretissime  eroga- 
"  retur.  Memorabat  etiam  in  hoc,  quantum  humana  discretio  custodire  poterat,  illius 
"  sancti  papae  Gregorii  observandam  esse  sententiam,  qua  discretam  mentionem 
"  dividendae  eleemosynae  ita  dicens  agebat;  'Nee  parvum  cui  multum,  nee  multum 
"  cui  parvum,  nee  nihil  cui  aliquid,  nee  aliquid  cui  nihil.'  Secundam  autem  duobus 
"  monasteriis,  quae  ipse  fieri  imperaverat,  et  servientibus  in  his  Deo,  de  quibus 
"  paulo  ante  latius  disseruimus;  tertiam  scholae  (Oxford  University!)  quam  ex 
"  multis  suae  propriae  gentis  nobilibus  et  etiam  pueris  ignobilibus  studiossissime 
"  congregaverat;  quartam  circum  finitimis  in  omni  Saxonia  et  Mercia  monasteriis, 
"  et  etiam  quibusdam  annis  per  vices  in  Britannia  et  Cornubia,  Gallia,  Armorica, 
"  Northanhymbria,  et  aliquando  etiam  in  Hybernia,  ecclesiis  et  servis  Dei  inhabi- 
"  tantibus,  secundum  possibilitatem  suam,  aut  ante  distribuit,  aut  sequenti  tempore 
"  erogare  proposuit,  vita  sibi  et  prosperitate  salva," — Asser,  64-67. 
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of  St.  Gregory — the  Dialogues  of  the  same  pope — the  Soliloquies 
of  St.  Augustine — the  Psalms — several  other  portions  of  the  Bible 
— and  his  "Hand-Book" — (selections  from  the  Scriptures,  with 
commentaries  and  reflections),  constantly  borne  about  him — and 
to  which  he  added  at  every  interval  of  leisure,  even  in  the  midst 
of  his  secular  employments.  The  whole  object  of  Alfred's  instruc- 
tion was  intended  for  the  diffusion,  not  of  literature  in  its  modern 
sense,  but  of  such  portions  of  human  knowledge  as  might  be 
rendered  subservient  to  Faith.  Hume,  by  repainting  Alfred's 
portrait  in  coarse  and  gaudy  colours,  has  thus  daubed  out  all  the 
characteristics  of  Alfred's  individuality — his  religious  foundations, 
his  devotional  charity — his  labours  for  the  diffusion  of  the  Scrip- 
tures— his  constant  seeking  comfort  and  support  from  divine  truth 
— his  bodily  penances  and  mortifications — and,  above  all,  that, 
as  king  and  legislator,  Alfred  entirely  based  his  laws  upon  the  Bible, 
declaring  to  his  people  that  immutable  truth  which  no  other  king 
or  legislator  has  been  sufficiently  enlightened  to  proclaim,  that 
if  they  obeyed  the  precepts  of  Almighty  God,  no  other  law  would 
be  required.  Read  Alfred's  character  as  it  is  presented  by  Hume 
to  the  reader,  particularly  to  the  youthful  reader,  and  the  "sove- 
"  reign,  the  warrior,  the  politician,  and  the  patron  of  literature  " 
becomes  the  counterpart  of  Frederick  of  Prussia,  whose  epithet 
of  "the  Great"  is  the  very  curse  of  the  kingdom  over  which  he 
ruled. 

Yet  one  proof  more  must  be  given  of  Hume's  falsification  of 
history,  resulting  from  his  inveterate  hostility  against  religion. 
Relating  not  to  the  "dark  ages,"  but  to  a  period  near  and  familiar, 
it  will  best  enable  the  readers  of  Hume  to  comprehend  and  abhor 
the  deceptions  practised  upon  them  by  their  philosopher  and  guide. 
As  the  moral  fraud — for  to  call  it  a  literary  fraud  would  be  far  too 
lenient  a  designation — which  he  has  perpetrated  in  his  narrative 
of  the  death  of  Charles  I.,  possesses  singular  interest,  and  has  been 
wholly  unnoticed  and  undetected,  we  shall  lay  the  evidence  before 
our  readers  as  fully  as  the  limits  of  this  publication  will  admit,  in 
order  that  they  may  judge  for  themselves. 

Hume  quotes,  as  his  groundwork,  Herbert's  "Memoirs,"  which 
he  consulted  carefully;  the  copy  he  used  being  in  the  Advocates' 
Library,  and  containing  his  pencil-marks;  and  Walker's  "History 
"  of  Independency."  But  he  does  not  quote  Lloyd's  "History," 
Whitelocke's  "Memorials,"  and  Warwick's  "Memoirs,"  from 
whence  he  derived  the  most  important  passages  relating  to  the 
king's  interview  with  his  children  and  his  conduct  upon  the 
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scaffold,  including  his  dying  speech ;  and  we  cannot  think  that  this 
suppression  of  references  is  the  result  of  accident.  We  give  the 
whole  of  Hume's  narrative  in  continuity ;  and  request  our  readers 
will  take  the  trouble  to  read  it  attentively,  and  then  to  read  the 
authorities,  to  which  we  have  made  references  in  Hume's  text, 
with  equal  attention.  From  the  latter  we  have  extracted  all  the 
most  important  passages. 

HUME'S  NARRATIVE. 

(I)  "Three  days  were  allowed  the  king  between  his  sentence 
"  and  his  execution.  This  interval  he  passed  with  great  tranquility, 
"  chiefly  in  reading  and  devotion. 

(II)  "All  his  family  that  remained  in  England  were  allowed 
"  access  to  him.  It  consisted  only  of  the  Princess  Elizabeth  and  the 
"  Duke  of  Gloucester;  for  the  Duke  of  York  had  made  his  escape. 
"  Gloucester  was  little  more  than  an  infant:  the  princess,  notwith- 
"  standing  her  tender  years,  showed  an  advanced  judgment;  and 
"  the  calamities  of  her  family  had  made  a  deep  impression  upon 
"  her.   After  many  pious  consolations  and  advices,  the  king  gave 
"  her  in  charge  to  tell  the  queen,  that,  during  the  whole  course  of 
"  his  life,  he  had  never  once,  even  in  thought,  failed  in  his  fidelity 
"  towards  her;  and  that  his  conjugal  tenderness  and  his  life  should 
"  have  an  equal  duration. 

(Ill,  IV)  "To  the  young  duke,  too,  he  could  not  forbear  giving 
"  some  advice,  in  order  to  season  his  mind  with  early  principles  of 
"  loyalty  and  obedience  towards  his  brother,  who  was  so  soon  to  be 
"  his  sovereign.  Holding  him  on  his  knee,  he  said,  'Now  they  will 
"  *  cut  off  thy  father's  head.'  At  these  words  the  child  looked  very 
"  stedfastly  upon  him.  '  Mark,  child !  what  I  say:  they  will  cut  off 
"  *  my  head !  and  perhaps  make  thee  a  king :  but  mark  what  I  say, 
"  '  thou  must  not  be  a  king,  as  long  as  thy  brothers  Charles  and 
"  '  James  are  alive.  They  will  cut  off  thy  brothers'  heads  when  they 
"  '  can  catch  them !  and  thy  head  too  they  will  cut  off  at  last ! 
"  '  therefore,  I  charge  thee,  do  not  be  made  a  king  by  them ! '  The 
"  duke,  sighing,  replied,  'I  will  be  torn  in  pieces  first!5  So  deter- 
"  mined  an  answer  from  one  of  such  tender  years,  filled  the  king's 
"  eyes  with  tears  of  joy  and  admiration. 

(V,  VI)  "Every  night,  during  this  interval,  the  king  slept 
"sound  as  usual;  though  the  noise  of  workmen,  employed  in 
"  framing  the  scaffold,  and  other  preparations  for  his  execution, 
"  continually  resounded  in  his  ears.  The  morning  of  the  fatal  day 
"  (30th  Jan.)  he  rose  early;  and  calling  Herbert,  one  of  his  attend- 
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"  ants,  he  bade  him  employ  more  than  usual  care  in  dressing  him, 
"  and  preparing  him  for  so  great  and  joyful  a  solemnity.  Bishop 
"  Juxon,  a  man  endowed  with  the  same  mild  and  steady  virtues 
"  by  which  the  king  himself  was  so  much  distinguished,  assisted 
"  him  in  his  devotions,  and  paid  the  last  melancholy  duties  to  his 
"  friend  and  sovereign. 

(VII,  VIII)  "The  street  before  Whitehall  was  the  place  des- 
"  tined  for  the  execution:  for  it  was  intended,  by  choosing  that 
"  very  place,  in  sight  of  his  own  palace,  to  display  more  evidently 
"  the  triumph  of  popular  justice  over  royal  majesty.  When  the 
"  king  came  upon  the  scaffold,  he  found  it  so  surrounded  with 
"  soldiers  that  he  could  not  expect  to  be  heard  by  any  of  the 
"  people :  he  addressed,  therefore,  his  discourse  to  the  few  persons 
"  who  were  about  him ;  particularly  Colonel  Tomlinson,  to  whose 
"  care  he  had  lately  been  committed,  and  upon  whom,  as  upon 
"  many  others,  his  amiable  deportment  had  wrought  an  entire 
"  conversion.  He  justified  his  own  innocence  in  the  late  fatal  wars, 
"  and  observed  that  he  had  not  taken  arms  till  after  the  Parlia- 
"  ment  had  enlisted  forces;  nor  had  he  any  other  object  in  his 
"  warlike  operations  than  to  preserve  that  authority  entire,  which 
"  his  predecessors  had  transmitted  to  him.  He  threw  not,  however, 
"  the  blame  upon  the  Parliament;  but  was  more  inclined  to  think 
"  that  ill  instruments  had  interposed,  and  raised  in  them  fears 
"  and  jealousies  with  regard  to  his  intentions.  Though  innocent 
"  towards  his  people,  he  acknowledged  the  equity  of  his  execution 
"  in  the  eyes  of  his  Maker;  and  observed,  that  an  unjust  sentence, 
"  which  he  had  suffered  to  take  effect,  was  now  punished  by  an 
"  unjust  sentence  upon  himself.  He  forgave  all  his  enemies,  even 
"  the  chief  instruments  of  his  death;  but  exhorted  them  and  the 
"  whole  nation  to  return  to  the  ways  of  peace,  by  paying  obedience 
"  to  their  lawful  sovereign,  his  son  and  successor.  When  he  was 
"  preparing  himself  for  the  block,  Bishop  Juxon  called  to  him, 
"  'There  is,  Sir,  but  one  stage  more,  which,  though  turbulent  and 
"  'troublesome,  is  yet  a  very  short  one.  Consider,  it  will  soon  carry 
"  'you  a  great  way;  it  will  carry  you  from  earth  to  heaven:  and 
"  'there  you  shall  find,  to  your  great  joy,  the  prize  to  which  you 
"  'hasten,  a  crown  of  glory.' — 'I  go,'  replied  the  king,  'from  a 
"  'corruptible  to  an  incorruptible  crown,  where  no  disturbance  can 
"  'have  place.'  At  one  blow  was  his  head  severed  from  his  body. 
"  A  man  in  a  vizor  performed  the  office  of  executioner:  another, 
"  in  a  like  disguise,  held  up  to  the  spectators  the  head  streaming 
"  with  blood,  and  cried  aloud,  This  is  the  head  of  a  traitor!" 
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HUME'S  AUTHORITIES. 

(I)  "The  king,  at  the  rising  of  the  Court,  was  with  a  guard  of 
"  halberdiers  returned  to  White-hall  in  a  close  chair,  through 
"  King-street,  both  sides  whereof  had  a  guard  of  foot-soldiers  who 
"  were  silent  as  his  Majesty  pass'd.  But  shop-stalls  and  windows 
"  were  full  of  people,  many  of  which  shed  tears,  and  some  of  them 
"  with  audible  voices  pray'd  for  the  king,  who  through  the  privy - 
"  garden  was  carried  to  his  bed-chamber;  whence,  after  two  hours 
"  space,  he  was  removed  to  St.  James's 

"The  king  now  bidding  farewell  to  the  world,  his  whole  business 
"  was  a  serious  preparation  for  death,  which  opens  the  door  unto 
"eternity;  in  order  thereunto,  he  laid  aside  all  other  thoughts, 
"  and  spent  the  remainder  of  his  time  in  prayer  and  other  pious 
"  exercises  of  devotion,  and  in  conference  with  that  meek  and  learned 
"  Bishop  Dr.  Juxon,  who,  under  God,  was  a  great  support  to  him 
"  in  that  his  afflicted  condition;  and  resolving  to  sequester  himself 
"  so,  as  he  might  have  no  disturbance  to  his  mind,  nor  interruption 
"  to  his  meditations,  he  order 'd  Mr.  Herbert  to  excuse  it  to  any 
"  that  might  have  the  desire  to  visit  him 

"At  this  time  also  came  to  St.  James's  Mr.  Calamy,  Mr.  Vines, 
"  Mr.  Carryl,  Mr.  Dell,  and  some  other  London-Ministers,  who 
"  presented  their  duty  to  the  king,  with  their  humble  desires  to 
"  pray  with  him,  and  perform  other  offices  of  service,  if  his  Majesty 
"  pleas'd  to  accept  of  'em.  The  king  return'd  them  thanks  for 
"  their  love  to  his  soul,  hoping  that  they,  and  all  other  his  good 
"  subjects,  would,  in  their  addresses  to  God,  be  mindful  of  him. 
"  But  in  regard  he  had  made  choice  of  Dr.  Juxon  (whom  for  many 
"  years  he  had  known  to  be  a  pious  and  learned  divine,  and  able  to 
"  administer  ghostly  comfort  to  his  soul,  suitable  to  his  present 
"  condition)  he  would  have  none  other.  These  Ministers  were  no 
"  sooner  gone,  but  Mr.  John  Goodwyn  (Minister  in  Coleman-street) 
"  came  likewise  upon  the  same  account,  to  tender  his  service,  which 
"  the  king  also  thank'd  him  for,  and  dismiss'd  him  with  the  like 
* '  friendly  answer 

"That  evening,  Mr.  Seamour  (a  gentleman  then  attending  the 
"  Prince  of  Wales  in  his  bed-chamber)  by  Colonel  Hacker's  per- 
"  mission,  came  to  his  Majesty's  bed-chamber  door,  desiring  to 
"  speak  with  the  King  from  the  Prince  of  Wales;  being  admitted, 
"  he  presented  his  Majesty  with  a  letter  from  his  Highness  the 
"  Prince  of  Wales,  bearing  date  from  the  Hague  the  23rd  day  of 
"  January  -48  (Old  Stile).  Mr.  Seamour,  at  his  entrance,  fell  into 
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*'  a  passion,  having  formerly 'seen  his  Majesty  in  a  glorious  state, 
"  and  now  in  a  dolorous :  and  having  kiss'd  the  king's  hand,  clasp'd 
"  about  his  legs,  lamentably  mourning.  Hacker  came  in  with  the 
"  gentleman  and  was  abash'd.  But  so  soon  as  his  Majesty  had  read 
"  his  son's  sorrowing  letter,  and  heard  what  his  servant  had  to 
"  say,  and  imparted  to  him  what  his  Majesty  thought  fit  in  return, 
"  the  Prince's  servant  took  his  leave,  and  was  no  sooner  gone  but 
"  the  king  went  to  his  devotion,  Dr.  Juxon  praying  with  him,  and 
"  reading  some  select  chapters  out  of  sacred  Scripture."  Herbert, 
p.  117. 

(II)  "  Morning  being  come,  the  Bishop  was  early  with  the 
"  king,  and  after  prayers  his  Majesty  broke  the  seals  open,  and 
"  shew'd  them  what  was  contain'd  in  it;  there  were  diamonds 
"  and  jewels,  most  part  broken  Georges  and  Garters.  You  see 
"  (said  he)  all  the  wealth  now  in  my  power  to  give  my  two  children. 
"  Next  day  Princess  Elizabeth,  and  the  Duke  of  Gloucester,  her 
"  brother,  came  to  take  their  sad  farewel  of  the  king  their  father, 
"  and  to  ask  his  blessing.  This  was  the  29th  of  Jan.  The  princess 
"  being  the  elder,  was  the  most  sensible  of  her  royal  father's 
"  condition,  as  appear 'd  by  her  sorrowful  look  and  excessive 
"  weeping;  and  her  little  brother  seeing  his  sister  weep,  he  took 
"  the  like  impression,  though,  by  reason  of  his  tender  age,  he  could 
"  not  have  the  like  apprehension.  The  king  rais'd  them  both  from 
"  off  their  knees ;  he  kiss'd  them,  gave  them  his  blessing,  and  setting 
"  them  on  his  knees,  admonish'd  them  concerning  their  duty  and 
"  loyal  observance  to  the  queen  their  mother,  the  prince  that  was 
"  his  successor,  love  to  the  Duke  of  York,  and  his  other  relations. 
"  The  king  then  gave  them  all  his  jewels,  save  the  George  he  wore, 
"  which  was  cut  in  an  onyx  with  great  curiosity,  and  set  about 
"  with  21  fair  diamonds,  and  the  reverse  set  with  the  like  number; 
"  and  again  kissing  his  children,  had  such  pretty  and  pertinent 
"  answers  from  them  both,  as  drew  tears  of  joy  and  love  from  his 
"eyes;  and  then  praying  God  Almighty  to  bless  'em,  he  turned 
"  about,  expressing  a  tender  and  fatherly  affection.  Most  sorrowful 
"  was  this  parting,  the  young  princess  shedding  tears  and  crying 
"  lamentably,  so  as  mov'd  others  to  pity,  that  formerly  were  hard- 
"  hearted;  and  at  opening  the  bed-chamber  door,  the  king  return'd 
"  hastily  from  the  window,  and  kiss'd  'em  and  blessed  'em ;  so  parted. 

"This  demonstration  of  a  pious  affection  exceedingly  comforted 
"  the  king  in  this  his  affliction;  so  that  in  a  grateful  return  he 
"  went  immediately  to  prayer,  the  good  bishop  and  Mr.  Herbert 
"  being  only  present."  Herbert,  p.  125. 
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(III)  "His  (the  king's)  last  words  being  taken  in  writing,  and 
"  communicated  to  the  world  by  the  Lady  Elizabeth  his  daughter, 
"  a  lady  of  most  eminent  endowments,  who  though  born  to  the 
"  supreamest  fortune,  yet  lived  in  continual  tears,  and  died 
"  confined  at  Carisbrook  (whither  her  father  was  cheated)  in  the 
"  Isle  of  Wight— are  to  this  effect: 

"A  True  Relation  of  the  King's  Speech  to  the  Lady 
"  Elizabeth  and  the  Duke  of  Gloucester,  the  Day  before  his 
"  Death. 

"  His  children  being  come  to  meet  him,  he  first  gave  his  blessing 
"  to  the  Lady  Elizabeth,  and  bad  her  remember  to  tell  her  brother 
"  James,  whenever  she  should  see  him,  that  it  was  his  father's  last 
"  desire  that  he  should  no  more  look  upon  Charles  as  his  eldest 
"  brother  only,  but  be  obedient  unto  him  as  his  sovereign,  and  that 
"  they  should  love  one  another  and  forgive  their  father's  enemies. 
"  Then  said  the  king  to  her,  ' Sweet-heart,  you'l  forget  this.'  'No,' 
"  said  she,  'I  shall  never  forget  it,  whilst  I  live ' ;  and  pouring  forth 
"  abundance  of  tears,  promised  him  to  write  down  the  particulars. 
"  Then  the  king,  taking  the  Duke  of  Gloucester  upon  his  knee,  said 
"  *  Sweet-heart,  now  they  will  cut  off  thy  father's  head ' ;  upon  which 
"  words  the  child  looking  very  stedfastly  at  him,  'Mark,  child, 
"  'what  I  say;  they  will  cut  off  my  head,  and  perhaps  make  thee 
"  'a  king;  but  mark  what  I  say,  you  must  not  be  a  king,  so  long  as 
"  'your  brothers  do  live,  for  they  will  cut  off  your  brothers'  heads, 
"  'when  they  can  catch  them;  and  cut  off  thy  head  too  at  last, 
"  'and  therefore  I  charge  you  do  not  be  made  a  king  by  them.' 
"  At  which  the  child  sighing,  said,  'I  will  be  torn  in  pieces  first'; 
"  which  falling  so  unexpectedly  from  one  so  young,  it  made  the 
"  king  re  Joyce  exceedingly." 

"Another  Relation  from  the  Lady  Elizabeth's  own  Hand. 

"  What  the  king  said  to  me,  Jan.  29th,  1648,  being  the  last  time 
"  I  had  the  happiness  to  see  him:  He  told  me,  he  was  glad  I  was 
"  come :  and  although  he  had  not  time  to  say  much,  yet  somewhat 
"  he  had  to  say  to  me,  which  he  had  not  to  another,  or  leave  in 
"  writing,  because  he  feared  their  cruelty  was  such  as  that  they 
"  would  not  have  permitted  him  to  write  to  me.  He  wished  me  not 
"  to  grieve  and  torment  myself  for  him,  for  that  it  would  be  a 
"  glorious  death  that  he  should  dye,  it  being  for  the  laws  and  liber- 
"  ties  of  this  land  and  for  maintaining  the  true  Protestant  Religion. 
"  He  bid  me  read  'Bishop  Andrews'  Sermons,'  'Hooker's  Ecdesias- 
"  tical  Polity'  and  'Bishop  Laud's  Book  against  Fisher'  which 
"  would  ground  me  against  Popery.  He  told  me  he  had  forgiven  all 
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"  his  enemies,  and  hoped  God  would  forgive  them  also,  and  com- 
"  manded  us  and  all  the  rest  of  my  brothers  and  sisters  to  forgive 
"  them.  He  bid  me  tell  my  mother  that  his  thoughts  never  strayed 
"  from  her,  and  that  his  love  should  be  the  same  to  the  last. 
"  Withal  he  commanded  me  and  my  brother  to  be  obedient  to  her, 
"  and  bid  me  send  his  blessing  to  the  rest  of  my  brothers  and 
"  sisters,  with  commendation  to  all  his  friends.  So  after  he  had 
"  given  me  his  blessing  I  took  my  leave. 

"Further,  he  commanded  us  all  to  forgive  those  people,  but 
"  never  to  trust  them,  for  they  had  been  most  false  to  him  and  to 
"  those  that  gave  them  power,  and  he  feared  also  to  their  own  souls ; 
"  and  desired  me  not  to  grieve  for  him,  for  he  should  dye  a  Martyr, 
"  and  that  he  doubted  not  but  the  Lord  would  settle  his  throne 
"  upon  his  son,  and  that  we  should  be  all  happier  than  we  could 
"  have  expected  to  have  been,  if  he  had  lived;  with  many  other 
"  things,  which  at  present  I  cannot  remember. 

"  (Signed)  Elizabeth." 
Lloyd's  Life  of  Charles  I.,  p.  215. 

(IV)  "That  day  the  Bishop  of  London,  after  prayers,  preached 
"  before  the  king:  his  text  was  the  second  chapter  of  the  Romans,  and 
"sixteenth  verse;  the  words  are,  'At  that  day  when  God  shall 
"  'judge  the  secrets  of  men  by  Jesus  Christ,'  etc.,  inferring  from 
"  thence,  that  although  God's  judgments  be  for  some  deferred,  he 
"  will  nevertheless  proceed  to  a  strict  examination  of  what  is  both 
"  said  and  done  by  every  man;  yea,  the  most  hidden  thoughts  and 
"  imaginations  of  men  will  most  certainly  be  made  to  appear  at 
"  the  day  of  judgment,  when  the  Lord  Jesus  Christ  shall  be  upon 
"his  high  tribunal;  all  designs,  tho'  conceal'd  in  this  life,  shall 
"then  be  plainly  discover 'd;  he  then  proceeded  to  the  present 
"  sad  occasion,  and  after  that,  administered  the  Sacrament.  That  day 
"  the  king  eat  and  drank  very  sparingly,  most  part  of  the  day  being 
"  spent  in  prayer  and  meditation',  it  was  some  hours  after  night, 
"  e'er  Dr.  Juxon  took  leave  of  the  King,  who  willed  him  to  be  early 
"  with  him  the  next  morning. 

"After  the  Bishop  was  gone  to  his  lodging,  the  king  continued 
"  reading  and  praying  more  than  two  hours  after.  The  king  com- 
"  manded  Mr.  Herbert  to  lie  by  his  bed-side  upon  a  pallat,  where 
"  he  took  small  rest,  that  being  the  last  night  his  gracious  sove- 
"  reign  and  master  enjoy'd;  but  nevertheless  the  king  for  four 
"  hours,  or  thereabouts,  slept  soundly,  and  awaking  about  two 
"  hours  afore  day,  he  opened  his  curtain  to  call  Mr.  Herbert;  there 
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"  being  a  great  cake  of  wax  set  in  a  silver  bason,  that  then,  as  at 
"  all  other  times,  burned  all  night;  so  that  he  perceiv'd  him  some- 
"  what  disturb'd  in  sleep;  but  calling  him,  bad  him  rise;  'For/ 
"  said  his  Majesty,  'I  will  get  up,  having  a  great  work  to  do  this 
"  'day';  however,  he  would  know  why  he  was  so  troubled  in  his 
"  sleep ?  He  reply'd,  'May  it  please  your  Majesty,  I  was  dreaming.' 
"  'I  would  know  your  dream,'  said  the  king;  which  being  told, 
"  his  Majesty  said,  'It  was  remarkable.  Herbert,  this  is  my  second 
"  'marriage  day;  I  would  be  as  trim  to-day  as  may  be;  for 

:  'before  night  I  hope  to  be  espoused  to  my  blessed  Jesus.'  He  then 
"  appointed  what  cloathes  he  would  wear;  'Let  me  have  a  shirt 
"  'on  more  than  ordinary,'  said  the  king,  'by  reason  the  season  is  so 
"  'sharp  as  probably  may  make  me  shake,  which  some  observers 

{ 'will  imagine  proceeds  from  fear.  I  would  have  no  such  imputa- 
"  'tion.  I  fear  not  Death !  Death  is  not  terrible  to  me.  I  bless  my 
"'Godlamprepar'd.' 

"These,  or  words  to  this  effect,  his  Majesty  spoke  to 
"  Mr.  Herbert  as  he  was  making  ready.  Soon  after  came  Dr.  Juxon, 
"  Bishop  of  London,  precisely  at  the  time  his  Majesty  the  night 
"  before  had  appointed  him.  Mr.  Herbert  then  falling  upon  his 
"  knees,  humbly  beg'd  his  Majesty's  pardon,  if  he  had  at  any  time 
"  been  negligent  in  his  duty,  whilst  he  had  the  honour  to  serve  him. 
"  The  king  thereupon  gave  him  his  hand  to  kiss,  having  the  day 
"  before  been  graciously  pleased,  under  his  royal  hand,  to  give 
"  him  a  certificate  expressing  that  the  said  Mr.  Herbert  was  not 
"  impos'd  upon  him,  but  by  his  Majesty  made  choice  of  to  attend 
"  him  in  his  bed-chamber,  and  had  serv'd  him  with  faithfulness 
"  and  loyal  affection.  At  the  same  time  his  Majesty  also  deliver'd 
"  him  his  bible,  in  the  margin  whereof  he  had  with  his  own  hand  writ 
"  many  annotations  and  quotations,  and  charged  him  to  give  it  the 
"  Prince  as  soon  as  he  returned;  repeating  what  he  hadenjoyned 
"  the  Princess  Elizabeth,  his  daughter,  that  he  would  be  dutiful 
"  and  indulgent  to  the  queen  his  mother  (to  whom  his  Majesty 
"  writ  two  days  before  by  Mr.  Seymour),  affectionate  to  his  brothers 
"  and  sisters,  who  also  were  to  be  observant  and  dutiful  to  him 
"  their  sovereign ;  and  for  as  much  as  from  his  heart  he  had  forgiven 
"  his  enemies,  and  in  perfect  charity  with  all  men  would  leave  the 
"  world,  he  had  advised  the  prince  his  son  to  exceed  in  mercy, 
"  not  in  rigour;  and,  as  to  episcopacy,  it  was  still  his  opinion,  that 
"  it  is  of  Apostolique  institution,  and  in  this  kingdom  exercised  from 
"  the  primitive  times,  and  therein,  as  in  all  other  his  affairs,  pray'd 
"  God  to  vouchsafe  him,  both  in  reference  to  Church  and  State,  a  pious 
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"  and  a  discerning  spirit;  and  that  it  was  his  last  and  earnest  request, 
"  that  he  would  frequently  read  the  Bible,  which  in  all  the  time  of 
"  his  affliction  had  been  his  best  instructor  and  delight;  and  to 
"  meditate  upon  what  he  read;  as  also  such  other  books  as  might 
"  improve  his  knowledge.... 

"He  likewise  commanded  Mr.  Herbert  to  give  to  the  Princess 
"  Elizabeth  'Doctor  Andrews'  Sermons'  'Archbishop  Laud  against 
"  'Fisher  the  Jesuit'  which  book  (the  king  said)  would  ground  her 
"  against  Popery,  and  'Mr.  Hooker's  Ecclesiastical  Polity'  To  the 
"  Duke  of  Gloucester,  'King  James's  Works,'  and  'Dr.  Hammond's 
"  'Practical  Catechism.'"  Herbert,  p.  126. 

(V)  "His  Majesty  then  bade  him  withdraw;  for  he  was  about 
"  an  hour  in  private  with  the  Bishop;  and  being  call'd  in,  the  Bishop 
"  went  to  prayer;  and  reading  also  the  27th  Chapter  of  the  Gospel  of 
"  St.  Matthew,  which  relateth  the  Passion  of  our  Blessed  Saviour.  The 
"  king,  after  the  service  was  done,  ask'd  the  Bishop  'If  he  had  made 

' '  choice  of  that  Chapter,  being  so  applicable  to  his  present  condition  ? ' 
"  The  Bishop  reply' d,  'May  it  please  your  Gracious  Majesty,  it  is  the 
"  proper  Lesson  for  the  Day,  as  appears  by  the  Kalendar ' ;  which  the 
"  king  was  much  affected  with,  so  aptly  serving  as  a  seasonable 
"  preparation  for  his  death  that  day. 

{(So  as  his  Majesty,  abandoning  all  thoughts  of  earthly  concerns, 

"  continu'd  in  prayer  and  meditation,  and  concluded  with  a  chearful 

(<  submission  to  the  will  and  pleasure  of  the  Almighty,  saying,  'He  was 

'  'ready  to  resign  himself  into  the  hands  of  Christ  Jesus,  being,  with 

'  'the  Kingly  Prophet,  shut  up  in  the  hands  of  his  enemies;  as  is 

"  'expressed  in  the  31st  Psalm,  and  the  8th  verse.' "  Herbert,  p.  132. 

(VI)  "  The  Chapter  of  the  day  fell  out  to  be  that  of  the  Passion 
"  of  our  Saviour,  wherein  it  was  mentioned  that  they  led  him  away 
"  for  envy  and  crucified  their  king,  which  he  thought  had  been  the 
"  Bishop's  choosing;  but  when  he  found  it  was  the  Canon  of  the 
"  Rubric,  he  put  off  his  hat,  and  said  to  the  Bishop,  'God's  will  be 
"  'done.'"  Warwick's  Memoirs,  p.  385. 

(VII)  "  Upon  the  king's  right  hand  went  the  Bishop,  and  Colonel 
"  Tomlinson  on  his  left,  with  whom  his  Majesty  had  some  discourse 
"by  the  way;  Mr.  Herbert  was  next  the  king;   after  him  the 
"  Guards.    In  this  manner  went  the  king  through  the  Park',  and 
"  coming  to  the  stair,  the  king  passed  along  the  galleries  unto  his 
"  bed-chamber,  where,  after  a  little  repose,  the  Bishop  went  to  prayer-, 
"  which  being  done,  his  Majesty  bid  Mr.  Herbert  bring  him  some 
"  bread  and  wine,  which  being  brought,  the  king  broke  the  man- 
"  chet,  and  eat  a  mouthful  of  it,  and  drank  a  small  glassful*  of 
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11  claret- wine,  and  then  was  some  time  in  private  with  the  Bishop, 
"  expecting  when  Hacker  would  the  third  and  last  time  give 
11  warning.  Mean  time  his  Majesty  told  Mr.  Herbert  which  sattin 
"  night-cap  he  would  use,  which  being  provided,  and  the  king  at 
"  private  prayer,  Mr.  Herbert  address'd  himself  to  the  Bishop,  and 
"told  him,  'The  king  had  ordered  him  to  have  a  white  satin 
"  'night-cap  ready,  but  he  was  not  able  to  endure  the  sight  of  that 
"  'violence  they  upon  the  scaffold  would  offer  the  king.'  The  good 
"  Bishop  bid  him  then  give  him  the  cap,  and  wait  at  the  end  of  the 
"  Banqueting-House,  near  the  scaffold,  to  take  care  of  the  king's 
"  body;  'for,'  said  he,  'that,  and  his  interment,  will  be  our  last 
'"office."'  Herbert,  p.  134. 

(VIII)  "  'I  think  it  is  my  duty,  to  God  first  and  to  my  country, 
"  'for  to  clear  myself  both  as  an  honest  man  and  a  good  king,  and 
"  'a  good  Christian.  I  call  God  to  witness,  to  whom  I  must  shortly 
"  'render  an  account,  that  I  never  did  intend  to  encroach  upon 
"  'their  privileges.  As  to  the  guilt  of  those  enormous  crimes  which 
"  'are  laid  against  me,  /  hope  in  God  that  God  will  clear  me  of  it. 
"  'God  forbid  that  I  should  be  so  ill  a  Christian  as  not  to  say  that 
"  '  God 's  judgments  are  upon  me.  For  to  show  you  that  /  am  a  good 
"  'Christian,  I  hope  there  is  a  good  man,'  pointing  to  Dr.  Juxon, 
"  'that  will  bear  me  witness  that  I  have  forgiven  all  the  world, 
"  'and  even  those  who  have  been  the  chief  causes  of  my  death: 
"  'who  they  are  God  knows,  I  do  not  desire  to  know;  I  pray  God 
"  'forgive  them.  I  pray  God  with  Saint  Stephen,  that  this  be  not  laid 
"  'to  their  charge.  Sirs,  to  put  you  in  the  right  way,  believe  it 
"  'you  will  never  do  right,  nor  God  will  never  prosper  you,  until  you 
"  'give  him  his  due.  You  must  give  God  his  due  by  regulating  rightly 
"  lhis  Church  according  to  his  Scripture.  A  national  synod,  freely 
"  'called,  freely  debating  amongst  themselves,  must  do  this.  I 
"  'declare  before  you  all  that  I  die  a  Christian  according  to  the 
"  'profession  of  the  Church  of  England  as  I  found  it  left  me  by  my 
"  'fathers:  "  Whitelocke's  Memorials,  p.  375. 

Has  the  reader  performed  our  injunction?  Has  he  compared 
Hume  with  the  original  authorities ;  and  will  not  the  comparison 
convince  him,  that  Hume's  narrative,  tranquil,  clear,  and  pathetic 
— unquestionably  possessing  a  very  high  degree  of  rhetorical 
merit — persuasive  without  the  show  of  argument,  solemn  without 
affectation,  dignified  without  grandiloquence,  the  more  impressive 
from  its  apparent  simplicity — combines  every  species  of  untruth  : 
the  suppressio  veri,  the  suggestio  falsi,  and  the  fallacy,  more 
efficient,  because  less  susceptible  of  detection,  than  either — the 
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artificial  light  thrown  on  peculiar  incidents,  for  the  purpose  of 
disguising  others  by  comparative  shade  ? 

But  now  we  must  venture  to  impose  a  second  injunction.  In 
order  to  test  the  effect  which  this  wonderful  piece  of  sophistry  is 
intended  to  produce,  read  Hume  again,  compare  Hume  with  Hume, 
and  throw  yourself  into  the  mind  of  a  student  required  by  the 
examination  paper  to  "Give  the  religious  and  moral  character  of 
"  Charles  /.,  as  exemplified  in  his  death;  and  state  the  reasons  of  your 
"  opinion  as  deduced  from  the  work  of  Hume."  Then  pause,  and 
decide  whether  the  following  answer  does  not  contain  the  opinions 
which  Hume  has  taught  you  to  deduce  and  to  form. 

RELIGIOUS  AND  MORAL  CHARACTER  OF  CHARLES  I. 

AS   DEDUCED    FROM   HUME. 

"That  the  virtue  of  Charles  I.  was  in  some  degree  tinctured  by 
"  superstition  cannot  be  denied;  but  whilst  the  elegant  historian, 
"  whom  we  deservedly  consider  as  the  soundest  champion  of 
"  monarchy,  most  candidly  admits  this  tendency  as  the  chief 
"  defect  of  the  king's  character,  it  is  equally  evident  that  the  blemish 
"  existed  only  in  the  smallest  degree,  so  as  to  be  an  evanescent 
"  quantity,  scarcely  to  be  discerned.  Possibly  nothing  more  than 
"  the  doubt,  the  uncertainty,  the  suspense  of  judgment,  naturally 
"  resulting  from  our  most  accurate  scrutiny  into  religion. 

"Consider  the  manner  in  which  Charles  passed  the  three  awful 
"  days  allowed  to  him  between  his  sentence  and  his  execution. 
"  Lay  your  hand  upon  your  heart,  and,  after  giving  the  most 
"  serious  consideration  to  the  natural  history  of  religion,  as 
"  exemplified  in  the  whole  history  of  the  human  race,  declare 
"  whether  you  can  think  that  the  king's  conviction  approached 
"  in  any  degree  to  that  solid  belief  and  persuasion,  which  governed 
"  him  in  the  common  affairs  of  life.  He  now  avowed  by  his  acts 
"  the  doubts  he  entertained;  and  fully  showed,  that,  whatever 
"  assent  his  outward  demeanour  may  at  any  previous  time  have 
"  given  to  the  doctrines  of  superstition,  it  was  an  unaccountable 
"  operation  of  the  mind  between  disbelief  and  conviction,  but 
"  approaching  much  nearer  to  the  former  than  to  the  latter. 
"  Charles,  in  the  awful  hour  of  death,  never  betrayed  any  weakness 
"  which  a  philosopher  would  despise. 

"When  dissolution  is  brought  on  by  the  ordinary  course  of 
"  malady  or  the  decay  of  nature,  the  last  symptoms  which  the 
"  intellect  discovers  are  disorder,  weakness,  insensibility,  and 
"  stupidity,  the  forerunners  of  the  annihilation  of  the  soul;  and  it 
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"  is  then  always  most  susceptible  of  religious  fictions  and  chimeras. 
"  The  griefs  and  afflictions  which  Charles  had  sustained,  the  horror 
"  of  a  public  execution,  might  have  troubled  his  mind  even  more 
"than  pain  or  sickness;  yet — instead  of  making  any  of  the 
"  preparations  suggested  by  popular  credulity,  whether  nursed  by 
"  superstition  or  inflamed  by  fanaticism,  as  the  means  of  appeasing 
"  an  unknown  and  vindictive  being — the  main,  and,  as  it  should 
"  seem,  almost  the  only  object  which  occupied  his  thoughts,  was 
"  securing  the  succession  of  the  throne  to  his  son,  by  the  pre- 
"  rogative  right  of  primogeniture.  On  the  morning  of  his  execution, 
"  during  his  most  pathetic  interview  with  his  infant  children,  his 
"  mind  was  wholly  engrossed  by  that  object.  Young  as  these 
"  infants  were,  he  would,  had  religious  conviction  predominated 
"  over  doubt,  have  endeavoured,  at  such  a  solemn  moment,  to 
"  impress  on  their  tender  hearts  some  notions  of  the  faith  which  has 
"  been  ascribed  to  him.  No  such  effort  was  made  by  him.  Equally 
"  removed  from  superstition  and  fanaticism,  he  may  have  en- 
"  deavoured  to  comfort  them  by  the  usual  commonplace;  but  he 
"  received  them  without  a  blessing,  and  dismissed  them  for  ever 
"  without  a  prayer. 

"Indeed,  there  are  no  incidents  in  the  life  of  the  King  that 
"  more  strongly  mark  the  noble  independence  of  his  mind,  than 
"  the  minuter  circumstances  attending  this,  the  most  affecting 
"  passage  in  his  history.  One  of  his  own  chaplains,  Hammond,  had 
"  been  remarkable  for  his  diligence  in  catechising  youth,  that  is  to 
"  say,  instructing  them  in  the  nonsense  which  passed  for  religion. 
"  Did  Charles  deem  it  right  to  enable  his  infant  boy,  the  Duke  of 
"  Gloucester,  to  obtain  any  perplexing  knowledge  of  such  absur- 
"  dities?  No !  Charles  wholly  discarded  it.  The  Princess  Elizabeth 
"  was  a  child  endowed  with  judgment  beyond  her  years,  and 
"  capable  of  appreciating  any  advice  which  he  might  have  bestowed, 
"  and  of  understanding  the  doctrinal  works  advocating  the  theo- 
"  logical  extravagances  then  so  much  in  vogue.  But  when  any 
"  man  of  sense  takes  up  a  volume  of  divinity,  what  are  the  ques- 
tions which  he  asks?  Does  it  contain  any  abstract  reasoning 
"  concerning  quantity  or  number?  No.  Does  it  contain  any 
"  experimental  reasoning  concerning  matter  of  fact  and  existence  ? 
"  No.  Commit  it  then  to  the  flames,  for  it  contains  nothing  but 
"  sophistry  and  illusion.  So  thought  Charles,  now  that  intellect 
"  asserted  her  full  empire.  Of  these  writers,  many  were  familiarly 
"  known  to  Charles,  both  through  their  works  and  his  personal 
"  connexion  with  the  men;  and  he  had  quoted  them  with  sufficient 
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"  point,  when  he  could  employ  their  arguments  against  his 
"  political  enemies.  But  what  was  his  conduct  now? — Did  he 
"  attempt  to  strengthen  the  religious  obedience  of  his  child  by 
"  recommending  to  her  the  sophistries  of  Hooker?  No. — Did  he 
"  teach  her  to  seek  consolation  in  the  superstitions  of  Andre wes? 
"  No. — With  philosophical  contempt  he  rejected  them  all. 

"Indeed  many  men  of  sense  might  think  that  Charles  carried 
"  his  indifference  almost  too  far,  considering  the  need  of  con- 
"  ciliating  the  predominant  opinions  of  the  vulgar.  The  mere 
"  suspicion  of  being  inclined  to  the  Popish  superstition  had  been 
"  most  calamitous  to  him;  and  he  was  now  consigning  his  children 
"  to  the  care  of  a  mother  zealously  affected  to  that  superstition, 
"  and  yet  without  bestowing  the  slightest  caution  against  the  errors 
"  which  she  might  instil  into  their  minds.  But  it  will  be  answered, 
"  Was  it  to  be  expected  that  Charles,  with  his  dying  breath,  would 
"  adopt  any  course  which  might  diminish  the  affection  of  his 
"  children  towards  the  wife  whom  he  so  tenderly  loved,  or  en- 
"  courage  them  to  depreciate  the  parent  whom  he  taught  them 
"  to  respect  and  honour?  Certainly  not;  but,  had  he  been  sincere 
"  in  his  religious  convictions — and  Jet  it  be  recollected,  that  the 
"  great  lesson  to  be  derived  from  the  contemplation  of  the  death 
"  of  Charles  I.  is  the  absence  of  any  practical  influence  possessed 
"  by  religious  tenets — he  might  have  afforded  the  most  efficient 
"  caution  to  his  children,  without  expressing  the  slightest  want  of 
"  confidence  in  their  mother,  or  even  mentioning  her  name. 
"  Amongst  the  works  of  Laud  is  his  celebrated  reply  to  Fisher, 
"  which  all  zealots  must  consider  as  the  most  cogent  refutation  of 
"  Popery  ever  produced;  for  whilst  the  crafty  archbishop  annihi- 
"  lates  his  antagonist,  he  never  uses  any  argument  which  could  be 
"  employed  against  the  superstition  of  the  Church  of  England  by 
"  the  fanatics;  yet  Charles,  anxious,  no  doubt,  that  his  children 
"  should  be  preserved,  as  far  as  possible,  from  the  contagion  of  all 
"  religious  opinions,  never  even  alluded  to  a  book  which  might 
"  have  influenced  their  conscience  in  favour  of  any  positive  belief. 

"On  the  scaffold,  his  dying  words  contained  a  most  earnest 
"  exhortation  to  his  subjects  to  pay  obedience  to  his  son  as  their 
"  lawful  king.  Whilst  he  thus  employed  the  last  moments  of  his 
"  existence  in  labouring  to  support  the  royal  prerogative,  by  the 
"  sympathy  which  his  fate  excited  amongst  his  bitterest  enemies, 
"  he  purposely,  deliberately,  and  advisedly  abstained  from  any 
"  expression  or  exhortation  displaying  any  attachment  or  feeling 
"  of  duty  towards  the  Church,  for  which  he  had  contended  so 
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earnestly,  when  its  interests  were  connected  with  the  rights  of  the 


"  crown. 


"The  total  want  of  any  allusion  to  the  late  established  religion 
"  is  most  remarkable.  The  more  we  investigate  the  character  of 
"  Charles  as  delineated  by  Hume,  the  more  shall  we  be  confirmed 
"  in  the  opinion  that  his  superstition  had  now  entirely  passed  away  : 
"  at  least  not  a  trace  of  it  can  be  found  in  Hume's  accurate 
"  narrative.  The  only  incident  which  might  tend  to  show  that 
"  Charles  had  the  slightest  recollection  of  the  Church  of  England, 
"  any  veneration  for  its  priest-craft,  is  the  circumstance  that 
"  Bishop  Juxon  assisted  him  in  some  species  of  devotion  when  on 
"  the  scaffold.  Yet,  as  far  as  we  can  discover  from  the  conduct  of 
"  Charles,  he  justly  regarded  priests  as  the  invention  of  a  timorous 
"  and  abject  superstition.  Rejecting  the  foundation  of  a  priest- 
"  hood,  the  absurd  super-structure  of  an  apostolic  succession  would 
"  of  course  fall  to  the  ground.  We  have  no  reason  to  suppose  that 
"  Bishop  Juxon  was  chosen  by  the  king,  or  that  Charles  would  not 
"  equally  have  accepted  of  what  were  then  termed  spiritual  con- 
"  solations  from  the  fanatical  ministers,  or  indeed  that  he  required 
"  any  religious  consolation  at  all.  It  was  only  in  the  capacity 
"  of  a  friend  that  the  bishop  paid  the  last  melancholy  duties  to  his 
"  sovereign.  In  every  respect  the  conduct  of  Charles,  in  repudiat- 
"  ing  all  adherence  to  the  superstitions  of  the  Church  of  England, 
"  was  calm  and  solid.  The  period  of  dissimulation  had  passed  by. 
:<  Whatever  ridicule  may,  by  a  philosophical  mind,  be  thrown  upon 
"  pious  ceremonies,  they  are  unquestionably  advantageous  to  the 
"rude  multitude;  and  upon  that  ground,  no  doubt,  Charles  I. 
"  had  so  strenuously  contended  for  the  share  of  popish  ceremonies 
"  which  the  Church  of  England,  as  is  well  known,  had  retained. 
"  They  were  now  wholly  and  entirely  cast  off.  Charles  discarded 
"  all  the  mummery  of  a  liturgy,  all  the  solemn  farces  of  lessons  and 
"gospels,  rubrics  and  set  forms  of  prayer;  and,  freeing  himself 
"  from  all  superstitious  influences,  he  disdained  to  partake  of  the 
"  Communion  which,  according  to  the  rites  of  the  Church  of 
"  England,  he  was  enjoined  to  have  sought  in  his  dying  hour. 

"No  philosophical  mind  can  doubt  the  origin  of  the  works 
"  which  superstition  and  fanaticism  equally  receive  as  the  pro- 
"  duction  of  those  who  have  been  tempted  to  appear  as  prophets 
"  or  ambassadors  from  Heaven;  books  presented  to  us  by  a  bar- 
"  barous  and  ignorant  people,  written  in  an  age  when  they  were 
"  still  more  barbarous,  and  resembling  those  fabulous  accounts 
"  which  every  nation  gives  of  its  origin.  Charles  fully  appreciated 
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"  the  insufficiency  of  such  testimony.  We  have  the  strongest  proofs 
"  that  he  never  entered  into  the  delusion,  from  the  marked 
"  circumstance,  that,  during  the  three  days  which,  as  before 
"  mentioned,  were  allowed  him  between  his  sentence  and  his 
"  execution,  an  interval  which  he  passed  in  great  tranquility,  the 
"  Scriptures,  as  they  are  called,  were  never  in  his  hands;  nor  did 
"  he,  according  to  the  practice  of  all  religionists,  whether  guided 
"  by  superstition  or  fanaticism,  seek  any  comfort  in  his  affliction 
"  from  a  book  so  contrary  to  human  reason.  Charles  neither  saw 
"  the  Bible,  nor  heard  the  Bible,  nor  read  the  Bible,  nor  touched 
"  the  Bible,  nor  expressed  any  belief  in  the  Bible,  nor  recommended 
"  the  Bible  to  his  children  or  his  friends.  Do  we  need  any  stronger 
"  proof  that  Charles  was  a  philosopher  in  the  fullest  sense  of  the 
"  term?  His  devotions,  as  we  must  style  them  according  to  the 
"  conventional  language  of  society,  appear  to  be  nothing  more  than 
"  that  reverence  which  every  philosopher  renders  to  the  hypothesis 
"  by  which  he  endeavours  to  account  for  the  unalterable  and 
"  immutable  order  of  the  universe.  His  allusions  to  passing  from 
"a  corruptible  to  an  incorruptible  crown,  where  no  disturbance 
"  can  take  place,  if  they  mean  anything  beyond  a  species  of 
"  rhetorical  play  upon  words,  only  imply  that  he  contemplated 
"  the  eternal  rest  of  annihilation.  For  they  were  wholly  detached 
"  from  any  other  expressions  implying  any  belief  in  a  future  state. 
"  Charles  may  have  admitted  its  possibility,  but  nothing  more. 
*'  And  how  could  it  be  otherwise?  Even  at  this  day,  the  Christian 
"  religion  cannot  be  believed  by  any  reasonable  person  without  a 
"  miracle;  and  whoever  is  moved  by  faith  to  assent  to  it,  is  con- 
"  scious  of  a  continued  miracle  in  his  own  person,  which  subverts 
"  all  the  principles  of  his  understanding,  and  gives  him  a  deter- 
"  mination  to  believe  what  is  most  contrary  to  custom  and 
"  experience.  This  miracle  was  not  worked  in  Charles ;  and  he  died 
"  without  making  the  slightest,  the  most  remote,  the  most  tran- 
"  sient  profession  of  Christianity." 

Such,  then,  are  the  inferences  intended  to  be  deduced  by 
Hume,  who,  in  his  most  dishonest  statement,  has,  as  will  be  seen 
by  comparison  with  his  sources,  purposely  omitted  every  historical 
memorial  or  record  testifying  either  the  king's  allegiance  to  the 
Church,  or  his  unshaken  faith  as  a  Christian.  Charles  truly  suffered 
death  for  the  belief  that  Christianity,  according  to  the  profession 
of  the  Church  of  England,  was  the  fundamental  law  of  the  state, 
unchangeable  by  any  political  or  constitutional  power,  being  an 

38—2 


596  Hume  and  his  Influence  upon  History 

obligation  contracted  with  the  Almighty,  from  which  he  could  not 
be  absolved  by  any  human  authority.  Let  it  further  be  remarked, 
that,  whilst  Hume  falsifies  the  narrative  by  expunging  all  the 
particulars  teaching  the  reader  to  profit  by  the  religious  sentiments 
of  the  monarch,  he  endeavours  to  excite  a  factitious  sympathy, 
by  the  false  and  theatrical  representation  of  the  king's  hearing  the 
noise  of  the  scaffold,  which  authentic  accounts  entirely  disprove a. 
And,  for  the  same  purpose  of  effect,  whilst  Hume  gives  to  the 
interview  with  the  children  more  prominence  of  detail  than  its 
relative  importance  requires,  he  suppresses  that  portion  of  the  king's 
advice  which  most  peculiarly  discloses  the  mind  of  the  dying  father, 
namely,  the  recommendation  made  by  Charles  of  Hammond, 
Hooker,  Andrewes  and  Laud,  as  the  expositors  of  the  doctrines  of 
that  Protestant  Church  of  England,  for  which  he  and  Laud  equally 
died  as  martyrs. 

Detrimental  as  Hume  may  be,  when  speaking  his  own  senti- 
ments in  his  own  book,  the  evil  which  he  effects  in  person  is  small 
when  compared  to  the  diffusion  of  his  irreligion,  by  those  who  are 
frequently  unconscious  of  the  mischief  which  they  perpetrate ; — we 
mean  the  writers  who  have  been  guided  by  him  in  what  is  at  this 
day  the  most  important  branch  of  our  literature — the  numerous 
compilers  of  educational  works ;  and  in  order  that  our  readers  may 
pursue  the  inquiry  for  themselves,  we  wish  them  to  consult  three 
of  the  most  popular  histories  of  this  class,  Keightley,  Gleig  and 
Markham;  and  selecting  the  death  of  Charles  I.,  judge  for  them- 
selves whether  this  event — of  all  others  in  our  annals,  the  most 
interesting  to  the  imagination — has  been  presented  by  those 
writers  to  the  rising  generation  in  such  a  tone  or  spirit  as  to  in- 
culcate any  dutiful  affection  towards  the  Church,  or  aid  the  parent 
in  bringing  up  the  child  in  the  nurture  and  admonition  of  the 
Lord. 

These  three  writers  may  in  some  measure  elucidate  the  manner 
in  which  Hume's  influence  has  operated  upon  his  successors, 
according  to  their  individual  characters  and  opportunities. 
Mr.  Keightley,  a  man  of  considerable  diligence  and  energy,  has 
been  taught  by  Hume's  scepticism  to  boast  that  he  ''belongs  to 
"  no  sect  or  party  in  religion  or  politics";  hence  he  gives  only 
"  a  moderate  preference  to  the  Church  of  England,  without  taking 
"  upon  him  to  assert  that  it  absolutely  is  the  best " ;  and  the  same 
indifference  has  caused  him,  in  his  Outlines  of  History,  to  obtrude 

a  This  has  been  done  so  effectually  by  Mr.  Brodie,  and  by  Mr.  Laing,  that  it  is 
unnecessary  to  go  into  further  particulars. 
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upon  youth  some  of  the  most  offensive  doctrines  which  German 
neology  can  afford.  In  the  death  of  Charles,  all  he  finds  edifying 
is  that  Hugh  Peters  prayed  for  him ! 

Mr.  Gleig  is  an  amiable  and  most  pleasing  writer;  when  he 
works  freely  upon  his  own  ground,  speaks  his  own  sentiments,  and 
embodies  his  own  observations,  he  produces  narratives  of  rare  and 
unaffected  vigour  and  elegance a ;  but  when  he  is  tempted  to  put  on 
the  sleeves  and  apron  of  a  bookmaker,  his  genius  deserts  him.  He 
is  above  such  work,  and  goes  about  it  accordingly.  The  circum- 
stances under  which  he  produced  his  Family  History  as  a  mere 
bespoken  task,  to  be  put  on  the  list  of  a  Society,  rendered  it,  we 
can  suppose,  needful  that  he  should  take  what  he  found  most  ready 
at  hand.  He  perhaps  went  a  step  beyond  Hume;  but  the  only 
word  of  instruction  which  he  can  insert  in  the  narrative  of  the  death 
of  the  royal  martyr,  is  the  dry  historical  fact,  that  Charles  avowed 
himself  a  member  of  the  Protestant  Church  of  England.  There  is 
nothing  positively  wrong  in  Mr.  Gleig's  work — but,  out  of  sight, 
out  of  mind ;  Christian  knowledge  is  as  diligently  weeded  out  from 
this  Family  History  as  Hume  himself  could  desire. 

Yet  perhaps  the  strongest  case  of  the  treacherous  seductions 
of  Hume  is  to  be  found  in  Mrs.  Markham's  history.  We  do  not  in 
the  least  doubt,  from  a  close  examination  of  the  work,  that  when 
the  author  began  it  for  the  use  of  her  own  children,  she  resorted 
at  once  to  the  historian  whom  she  had  been  taught  to  consider  as 
her  philosopher  and  guide.  From  her  father,  the  inventor  of  the 
power-loom,  she  may  have  heard  the  name  of  Adam  Smith 
mentioned  with  the  highest  honour;  and  Adam  Smith,  in  the  letter 
prefixed  to  the  history,  has  told  her — as  he  tells  our  children,  if  we 
place  Hume  in  their  hands — that  Hume's  character  approached 
as  nearly  to  the  idea  of  a  perfectly  wise  and  virtuous  man  as  per- 
haps the  nature  of  human  frailty  will  permit ;  and  therefore  there 
is  hardly  any  portion  of  the  work  in  which  the  professors  of  religion 
are  mentioned,  into  which  the  sentiments  of  Hume  are  not  infused. 
These  passages  are  fortunately  not  numerous;  and  we  do  most 
earnestly  hope  that,  if  a  production,  in  many  respects  so  useful, 
and  which  has  obtained  so  much  currency,  should  come  to  another 
edition,  they  may  be  all  modified  or  expunged. 

Hume  has  been,  and  is  still,  valued  by  many,  as  a  defender  of 
monarchical  principles;  but  his  support  kills  the  root  of  loyalty. 

a  We  are  pleased  to  notice  The  Light  Dragoon  of  the  present  season,  as 
entkely  worthy  of  the  pen  that  wrote  The  Subaltern  and  the  Narrative  of  the 
American  Campaign  in  1814. 
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By  advocating  the  duty  of  obedience  to  the  sovereign,  simply  with 
reference  to  human  relations,  he  deprives  allegiance  of  the  only 
sure  foundation  upon  which  it  can  rest. 

Perhaps  the  speculative  atheism  of  Hume — for  it  is  a  violation 
of  the  warning  not  to  call  evil  good,  if,  when  required  to  pass 
judgment,  we  designate  his  principles  by  any  other  name — may 
render  his  history,  in  some  respects,  more  pernicious,  if  that  be 
possible,  than  the  ribald  aggressive  infidelity  of  Gibbon.  Arsenic 
may  warn  us  by  the  pain  which  the  poison  occasions,  but  narcotics 
steal  life  away.  Hume  constantly  tempts  us  to  deny  the  existence 
of  the  Supreme  Being,  before  whom  he  trembles.  He  raises  his 
foul  and  pestilential  mists,  seeking  to  exclude  from  the  universe 
the  beams  of  the  Sun  of  Righteousness,  whom  he  hates  and  defies. 
The  main  object  and  end  of  history  is  the  setting  forth  God's  glory, 
so  as  to  show  that  national  happiness  arises  from  doing  His 
appointed  work,  and  that  national  punishments  are  the  results  of 
national  sins;  yet  let  it  not  be  supposed  that,  in  order  to  render 
history  beneficial,  it  must  of  necessity  be  expressly  written  upon 
religious  principles,  still  less  that  facts  should  be  coarsely  and 
presumptuously  wrested,  for  the  purpose  of  justifying  the  ways  of 
God  to  man.  If  there  be  one  thing  worse  than  a  pious  fraud,  it  is 
a  pious  fallacy.  Any  narrative  of  the  affairs  of  the  world,  when  not 
corrupted  by  the  Lying  Spirit  of  unbelief,  sufficiently  declares  the 
superintending  power  of  the  Almighty.  Fire  and  hail,  snows  and 
vapours,  wind  and  storm,  all  the  inanimate  objects  of  nature,  are 
seen  fulfilling  His  word:  and  the  simple  statement  of  the  vicissi- 
tudes and  fortunes  of  the  kings  and  nations  of  the  earth  will  always 
declare  the  terrors  of  His  judgments,  and  the  mercies  of  His  love. 
But  the  Deistical  philosopher — the  foolish  and  impotent  rebel 
against  the  Almighty — strives  to  annul  the  evidence  given  by  the 
light  of  nature.  He  would  deprive  mankind  of  all  the  hope,  and 
trust,  and  joy,  which  can  sustain  us  in  our  pilgrimage,  seducing  us 
to  be  his  companion  in  the  downward  path,  conducting  to  the 
portals  of  the  shadow  of  death — 

"  Per  me  si  va  nella  cittct  dolente, 
Per  me  si  va  nell  eterno  dolore, 
Per  me  si  va  tra  la  perditta  gente — 
...Lasciate  ogni  speranza,  voi  cK  entrale!" 
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p.  3.  1.   Olim  Registers.   See  above,  p.  [xiv]. 
—  2.  pleadings,  7  Henry  II.   See  above,  p.  [xvi]. 

p.  6.  1.  A  era.  Acre,  Anglo-Saxon  secer,  means  a  field.  It  is  a  cognate  word 
to  Latin  Ager,  not  derived  from  it.  Naturally  it  was  used  loosely.  Such  local 
names  as  Castleacre,  Southacre,  Westacre,  certainly  did  not  mean  the  statute 
acre  of  4840  square  yards. 

p.  7.  1.  Aldermanbury.  This  was  not  a  distinct  settlement  of  the  Aldermen. 
"Bury"  in  London  seems  only  to  mean  a  large  house,  as  Bucklersbury.  The 
Aldermanbury  was  the  old  Guildhall.  See  Stow,  Survey  of  London,  p.  294,  of 
original  edition,  and  vol.  n,  p.  337,  note,  of  Mr.  C.  L.  Kingsford's  edition.  The 
present  Guildhall  was  begun  in  1411.  The  remains  of  the  old  one  were  cleared 
away  in  Stow's  own  memory  as  a  boy,  in  1531. 

p.  18.  1.  These  footnotes  were  written  by  the  author  in  a  copy  of  the  Rotuli 
Curias  Regis  in  pencil.  The  references  he  gives  are  in  many  cases  illegible. 

-  2.  Mantion.  Episc.  Catalaun.  Ep.  ad  Fulc.  Remens.  (Migne,  Patrologia, 
vol.  131,  p.  23).  See  H.  C.  Lea,  History  of  Sacerdotal  Celibacy,  3rd  ed.  vol.  i, 
pp.  162,  163. 

p.  19.1.   Paschalis  II,  Ep.  221.   Migne,  vol.  163,  p.  219. 
p.  2  1 .  1.   Eyre  Rolls  of  Richard  I.   See  above,  p.  [xvii]. 

—  2.  Murdrum  is  denned  by  Dialogus  de  Scaccario,  I,  x,  as  secret  death  at  the 
hands  of  an  unknown  person.  The  "hand  of  God"  is  not  mentioned.  As  the 
Dialogus  expressly  excludes  those  whose  servile  condition  is  certain  from  the 
class  whose  death  may  involve  murdrum,  it  is  hard  to  recognize  an  obligation  of 
poor  relief.  A  colonus  was  more  likely  to  die  of  want  than  a  liber  homo  was.  The 
obligation  of  poor  relief  rested  on  religious  duty,  not  on  secular  law. 
p.  £22.  1.  Tournament  without  licence.  William  of  Newburgh,  v,  4,  says  that 
tournaments  were  first  practised  in  England  under  Stephen,  and  utterly  forbidden 
by  Henry  II.  Young  knights  went  abroad  to  take  part  in  them,  and  like  Henry's 
son  Geoffrey,  sometimes  lost  their  lives  in  them.  So  far  from  being,  as  romances 
picture,  the  common  diversion, of  the  upper  classes,  they  were  forbidden  by  the 
church,  and  only  allowed  by  law,  as  under  Richard,  by  special  leave  which  had 
to  be  paid  for.  Lances  and  swords  without  points  were  supposed  to  be  used. 
They  sometimes  were  held,  unlawfully  or  not  would  be  hard  to  say,  for  practice 
with  lance  and  sword  could  not  be  wholly  prohibited. 

p.  24.  1.  Glanvill.  Richard  of  Devizes,  p.  7,  says  that  Glanvill  paid  £15,000  to 
retain  his  office,  which  is  almost  incredible.  The  Justiciar  acted  as  the  King's 
lieutenant  in  his  absence.  At  the  King's  death  he  seems  to  have  been  lieutenant 
during  the  interregnum. 

p.  51.  1.  Novel  Disseisin,  Assize  of.  Assize  is  taken  for  a  writ  directed  to  the 
sheriff  for  the  recovery  of  the  possession  of  things  immoveable,  and  Assize  of 
Novel  Disseisin  lies  where  a  tenant  in  fee  simple  etc.  is  lately  disseised  of  his 
lands  etc.  Introduced  under  Henry  II. 

p.  71.  1.  It  has  been  judged  best  to  reprint  before  Sir  Francis  Palgrave's 
Introduction  to  The  Ancient  Kalendars  and  Inventories  the  list  of  contents  of 
the  three  volumes  of  the  original  work,  with  references  to  the  pages  of  the  original. 
The  reprint  of  the  documents  themselves  would  have  increased  the  bulk  of  the 
present  edition  very  seriously,  to  the  extent  of  another  volume.  By  aid  of  this 
list  readers  can  refer  to  any  document  which  they  wish  to  see,  in  the  former 
edition. 

p.  81.  1.  Duchess  of  Kent  should  be  Countess.  The  original  is  Ma  Dame  de 
Kent. 
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p.  85.  1.  Treasury  of  the  Exchequer.  Part  of  the  Norman  substructure  of  the 
monks'  dormitory  over  the  east  side  of  the  cloisters  of  the  Abbey,  called  after- 
wards the  Chapel  of  the  Pyx.  It  was  the  place  where  the  King's  Treasure,  of 
whatever  kind,  was  kept,  perhaps  from  the  foundation  of  the  abbey  by  Edward 
the  Confessor,  perhaps  from  the  reign  of  the  Conqueror.  The  Pyx  means  the  box 
in  which  the  trial  pieces  of  gold  and  silver,  the  standard  of  the  coinage,  are  kept. 
At  various  times,  after  an  audacious  robbery  in  1303,  in  the  last  year  of  Edward  III 
when  the  tower  at  Westminster  called  the  Jewel  House  was  acquired  by  the 
Crown  as  a  depository  for  the  Regalia,  under  the  Long  Parliament,  at  the  Restora- 
tion, after  a  fire  in  the  cloisters  in  1731,  and  finally  after  the  building  of  the 
present  Record  Office,  in  1851  onwards,  the  various  classes  of  Treasure  and  of 
Records  were  gradually  removed  elsewhere,  except  the  Pyx.  Palgrave's  Intro- 
duction, see  above,  pp.  141-142,  names  some  of  the  subsequent  places  of  custody 
of  Records  in  the  offices  of  the  old  Palace  of  Westminster.  The  adjoining  Chapter 
House  was  usually  the  place  of  meeting  of  the  House  of  Commons,  though  some- 
times they  met  in  the  Monks'  Refectory,  till  the  first  year  of  Edward  VI,  when  their 
meeting  was  first  held  in  St.  Stephen's  Chapel,  in  the  royal  palace  of  Westminster. 
The  Chapter  House  was  a  depository  for  Records  after  the  House  of  Commons 
had  ceased  to  sit  there,  and  was  further  utilized  for  the  purpose  after  the  fire  of 
1731.  The  disfigurement  of  the  Chapter  House  by  the  alteration  of  the  roof  and 
the  insertion  of  an  upper  storey,  referred  to  above,  on  pp.  142,  143,  was  remedied 
by  a  restoration,  begun  in  1866,  when  Mr.  Gladstone  was  Chancellor  of  the  Ex- 
chequer. See  Dean  Stanley's  Memorials  of  Westminster  Abbey,  pp.  411-431. 

p.  86.  1.   Bishop  Stapleton  (d.  1326).   More  properly  Stapledon. 

p.  87.  1.  King  of  Sicily.  In  1254  Pope  Innocent  IV  offered  to  Henry  III  the 
crown  of  Sicily  for  his  second  son  Edmund.  Sicily  was  in  the  hands  of  Manfred, 
natural  son  of  the  late  Emperor  Frederick  II,  Henry's  brother-in-law,  with  whom 
and  with  whose  family  the  Pope  had  been  incessantly  contending.  The  acceptance 
of  the  offer,  and  the  expenses  incurred,  brought  Henry's  financial  troubles  to  a 
head,  and  led  directly  to  the  Provisions  of  Oxford  and  the  Barons'  Wars. 

—  2.  Ponthieu.  Eleanor  of  Castile,  wife  of  Edward  I,  was,  through  her  mother, 
heiress  of  Ponthieu,  a  county  on  the  Channel  coast  between  Cape  Grisnez  and 
Normandy.  It  was  one  of  the  territories  conveyed  in  full  sovereignty  to  Edward  III 
by  the  Treaty  of  Bretigni  in  1360. 

pp.  88.  1-9  O.  1.  Inventories  of  the  Regalia.  The  Regalia  here  enumerated  are 
not  to  be  found  in  the  present  Jewel-house  in  the  Tower.  Some  stones,  the  Black 
Prince's  ruby,  e.g.,  belong  to  the  ancient  royal  treasures,  preserved  or  recovered. 
But  the  wealth  of  the  royal  jewels  and  plate,  vast  and  easily  realized,  was  an 
irresistible  temptation  to  impecunious  sovereigns.  Charles  I  turned  much  of  it 
into  money,  and  the  Parliament  in  1644  caused  the  King's  plate  then  in  the  Tower 
to  be  melted  down  and  coined.  In  1649  they  ordered  the  complete  destruction 
and  disposal  of  the  regalia.  In  1644  the  Lords  had  vainly  tried  to  hinder  the 
destruction  of  the  plate,  it  being,  as  they  said,  worth  much  more  for  its  work- 
manship than  for  its  weight  in  silver.  In  1649  no  one  could  venture  to  hinder 
the  sale  of  objects  of  priceless  value  for  what  seem  very  inadequate  sums.  King 
Alfred's  crown  was  sold  for  £238.  105.  Even  if  it  was  not  actually  King  Alfred's, 
a  point  which  cannot  now  be  determined,  its  sale  at  all  shows  how  the  dominant 
faction  had  cut  themselves  off  from  the  traditions  of  the  ancient  state,  whose 
constitution  they  had  at  first  set  out  to  vindicate.  In  a  country  so  conservative  of 
its  old  traditions  as  England  they  were  clearly  going  against  the  popular  opinion, 
and  indicating  their  own  future  failure.  The  later,  and  present  regalia,  were  begun 
for  the  coronation  of  Charles  II,  at  a  cost  of  £32,000.  See  Sir  George  Young- 
husband's  and  Mr.  Cyril  Davenport's  History  of  the  Crown  Jewels  of  England,  1919. 

p.  9O.  2.  Arthur  Agard,  or  Agarde  (1540-1615).  Made  Deputy  Chamberlain  of 
the  Exchequer,  July  11,  1603.  Antony  Wood  says  that  he  was  appointed  in  1570. 
The  words  of  the  Patent  of  1603,  printed  by  Sir  Francis  Palgrave  in  this  volume, 
do  not  absolutely  exclude  another  earlier  appointment.  Agarde  in  1603  succeeded 
to  Thomas  Reeve,  deceased.  He  is  to  hold  his  office  with  all  powers,  emoluments 
etc.,  as  fully  as  prsefatus  Th.  Reeve,  sive  prasfatus  Arturus  Agard,  aut  aliquis  alius, 
sive  aliqui  alii,  illud  officium  ante  heec  tempora  habens,  exercens  vel  occupans, 
habentes,  exercentes  vel  occupantes,  habuit,  exercuit,  etc.  etc. 
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Agarde  was  a  member  of  Archbishop  Parker's  Society  of  Antiquaries.  He 
made  MS.  catalogues  of  Records,  some  of  which  were  printed  in  Powell's 
.Repertorie  of  Records,  1631,  and  again  in  Sir  Joseph  Ayloffe's  Calendar  of  Ancient 
Charters,  1772,  and  by  the  Record  Commission  in  1836.  Thomas  Hearne  printed 
some  of  his  MSS.  in  his  Collection  of  Curious  Discourses  written  by  Eminent 
Antiquaries,  1720.  Many  of  his  MSS.  are  in  the  Harleian,  Cottonian  and  Stowe 
Collections  in  the  British  Museum,  and  in  the  Ashmolean  Collection  in  the 
Bodleian.  In  the  Library  of  Trinity  College,  Cambridge,  there  is  a  MS.  in  French 
by  him,  on  Government,  dedicated  to  Henry,  Prince  of  Wales, 
p.  94.  1.  Alfonso  of  Castile  surrendered  his  claims  in  Gascony  upon  the  arrange- 
ment of  the  marriage  between  his  sister  Eleanor  and  Edward  I.  The  claims  were 
founded  upon  an  alleged  settlement  of  Gascony  by  Henry  II,  upon  his  daughter 
Eleanor  when  she  married  Alfonso  IX  of  Castile. 

p.  96.  1.  the  United  States.  Of  the  Netherlands,  not  of  North  America, 
p.  1 0  1 .  1.  the  Great  Sessions.  The  Courts  answering  to  the  English  Circuit 
Courts  held  twice  a  year  in  Wales,  according  to  the  Act  of  34-35  H.  VIII,  1543. 
The  Great  Sessions  were  abolished  in  1830,  and  the  Welsh  Circuit  substituted, 
p.  1 03.  1.  vaulted  chapel  adjoining  the  Temple  Church.  The  Chapel  of  St.  Anne 
on  the  south  side  of  the  Temple  Church,  adjoining  the  junction  of  the  Round  and 
of  the  Oblong  Churches,  with  the  latter  of  which  it  used  to  communicate.  It  was 
about  contemporaneous  with  it.  The  Records  of  the  Fine  Office,  and  of  the 
Custos  Brevium  Office  were  kept  here  from  Henry  the  Eighth's  reign.  The  Chapel 
was  much  damaged,  and  some  of  the  contents  destroyed  by  the  great  fire  in  the 
Temple,  1678.  The  ruins  of  the  chapel  were  further  pulled  down  in  1825,  but  the 
lower  parts  remain  still,  though  not  visible  above  ground.  They  are  accessible 
through  a  man-hole. 

p.  112.  1.  Court  of  Requests.  This  was  an  offshoot  of  the  equitable  juris- 
diction of  the  Council.  In  practice  it  was  a  poor  man's  court,  where  two  Members 
of  the  Council,  and  certain  lawyers  called  Masters  of  Requests,  exercised  cheap 
ancl  prompt  jurisdiction  in  petty  cases.  In  1598  the  Court  of  Common  Pleas 
refused  to  recognize  the  power  of  the  Court  of  Requests  to  enforce  its  decisions. 
Yet  it  still  sat,  being  apparently  recognized  as  at  least  a  useful  court  of  arbitra- 
tion. Palgrave's  suggestion  that  its  records  might  be  useful  for  literary  enquiry 
is  justified  by  the  late  discovery  in  them  of  Shakespeare's  signature  as  a  witness 
in  a  suit  in  1612.  It  concerned  a  marriage  contract  of  eight  years  before  when 
Shakespeare  had  been  a  lodger  in  the  defendant's  house.  Plaintiff  and  defendant 
were  both  Huguenot  refugees,  and  the  court  referred  them  to  their  French  church 
in  London  as  arbiters,  showing  perhaps  a  consciousness  that  it  had  itself  become 
only  a  court  of  arbitration.  The  Court  of  Requests  is  not  mentioned  by  name  in 
the  Act  of  Parliament  of  1641  abolishing  the  Star  Chamber  &c.  It  naturally 
ceased  to  sit  when  the  Council  became  in  no  way  a  Court  of  Justice,  but  some 
slight  signs  of  an  attempted  revival  of  it  appear  at  the  Restoration, 
p.  114.  1.  Kirby's  Quest.  Not  Adam,  but  John  de  Kirkeby,  was  Bishop  of 
Ely  and  Treasurer  in  1284.  He  died  1290.  The  Quest  may  have  been  originated 
by  him,  but  it  is  now  assigned  to  the  24  Ed.  I.  1295-96. 

p.  12O.  1.  Thomas  Stapleton  (1805-49).  Edited  the  Magni  Rotuli  Scaccarise 
Normannix  sub  Regibus  Angliae,  1841—44.  He  was  Vice-President  of  the  Society 
of  Antiquaries. 

p.  121.1.  the  Staple  of  Calais.  Calais  became  the  seat  of  the  Staple,  that  is 
the  port  to  which  English  wool  had  to  be  exported,  and  where  the  Custom  on 
wool,  a  most  important  part  of  the  royal  revenue,  was  levied.  See  Introduction  to 
Cely  Papers,  vol.  i.  Third  Series  of  Camden  volumes,  issued  by  the  Royal  His- 
torical Society. 

p.  123.  1.  King's  College,  Cambridge.  A  grant  of  books  in  1435  by  Henry  VI 
to  King's  College>  Cambridge,  requires  explanation,  seeing  that  he  founded  King's 
College  in  1441,  six  years  after  the  gift.  The  grant  was  really  to  King's  Hall, 
founded  in  1337  by  Edward  III  in  pursuance  of  an  intended  plan  of  his  father's. 
Richard  Caudrey  mentioned  here  was  Warden  of  King's  Hall,  1431-1439.  King's 
Hall  was  taken  by  Henry  VIII  into  his  new  foundation  of  Trinity  College,  1546. 
Hall  and  College,  the  House  and  the  Society  itself,  were  used  very  loosely  in 
Cambridge.  Trinity  Hall  was  often  Trinity  College  between  its  foundation,  1350, 
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and  Henry's  foundation  of  1546.  Sometimes  Trinity  Hall  is  still  called  Trinity 
College  as  late  as  Charles  the  Second's  reign. 

p.  1  23.  2.  Black  Book  of  the  Exchequer.  Thomas  Hearne  edited  this,  with  the 
Annals  of  William  of  Worcester,  in  1728. 

p.  126.1.  Of  these  marriages,  that  between  John  II  of  Brabant  and  Margaret, 
daughter  of  Edward  I,  was  made;  that  of  the  Maid  of  Norway  with  the  future 
Edward  II  was  frustrated  by  her  death;  that  of  Joan  of  Navarre  and  Champagne 
with  a  son  of  Edward  I  came  to  nothing, — she  married  Philip  IV  of  France; 
that  of  John  of  Holland  with  Elizabeth,  daughter  of  Edward  I,  was  celebrated. 
She  subsequently  married  Humphrey  de  Bohun,  Earl  of  Hereford;  Eleanor, 
daughter  of  Edward  I  married  the  Count  of  Bar. 

p.  1  28.  1.  Royal  Wills.  The  transcript  of  the  will  of  Henry  II  is  in  the  Black 
Book  of  the  Exchequer,  not  in  the  Red  Book,  as  here  inadvertently  stated.  The 
genuine  character  of  the  will  of  Henry  VIII  is  not  now  questioned.  The  king  was 
empowered  by  Act  of  Parliament  to  dispose  of  the  crown  by  will.  As  is  well 
known  he  left  it  to  his  son  and  to  his  two  daughters,  in  succession,  and  to  the 
heirs  of  their  bodies.  Failing  these  it  was  to  pass  over  the  line  of  his  elder  sister 
Margaret,  Queen  of  Scots,  in  favour  of  that  of  his  younger  sister  Mary,  Queen  of 
France  and  Duchess  of  Suffolk.  The  will,  and  the  Act  which  sanctioned  it,  were 
unsuccessfully  challenged  in  favour  of  Lady  Jane  Grey,  and  successfully  defied 
when  James  VI  became  James  I.  His  succession  to  the  three  kingdoms  by  strict 
hereditary  right  only,  had  something  to  do  with  the  respect  paid  to  hereditary 
right  by  his  house  and  its  supporters. 

p.  1  32.  1.  building  of  Welsh  castles.  The  accounts  of  the  building  at  Caer- 
narvon show  that  the  reputed  birth-place  of  Edward  II  was  built  during  his  reign. 

—  2.   the  Raphael  cartoons.  These  were  bought  by  Charles  I,  on  the  advice  of 
Rubens,  as  patterns  for  the  Mortlake  Tapestry  Works.    These  works  had  been 
started  in  1619,  with  a  contribution  from  James  I.,  and  were  patronized  by  his 
son.   The  works  practically  died  of  the  distresses  of  their  royal  patron,  and  of  all 
the  other  people  who  cared  for  art,  in  the  civil  wars.  They  lingered  on  later,  but 
in  a  state  of  decay. 

p.  1  34.  1.  the  Wardrobe.  The  important  part  taken  in  the  administration 
by  the  servants  of  the  king's  household,  for  that  is  what  the  wardrobe  means, 
has  been  of  late  much  more  thoroughly  elucidated  by  Professor  Tout,  Chapters 
in  the  Administrative  History  of  Mediaeval  England;  the  Wardrobe,  the  Chamber, 
and  the  Small  Seals. 

p.  141.1.  Treasury  buildings.  See  above,  pp.  600,  601,  note  to  p.  85  and  note 
to  p.  1 03.  There  is  a  picturesque  account  of  the  Treasury  and  Chapter  House  in 
Dean  Stanley's  Memorials  of  Westminster  Abbey. 

p.  1  56.  1.  the  Liber  Eliensis.  The  Survey  of  the  lands  of  the  Church  of  Ely, 
probably  extracted  from  that  larger  Domesday  Survey,  part  of  which  remains 
in  the  second  volume  of  the  Exchequer  Domesday. 

p.  1  6O.  1.  Walter  of  Coutances  (d.  1207).  A  Norman;  Bishop  of  Lincoln,  1183; 
Archbishop  of  Rouen,  1184;  Justiciar  of  England,  1191.  He  was  not  Chancellor  to 
Henry  I.I,  as  stated  in  the  text,  but  was  Vice-chancellor  to  Ralph  de  Warneville, 
Chancellor,  in  1173.  He  invested  Richard,  John,  and  Philip  Augustus  successively 
as  dukes  of  Normany. 

—  2.   Maddox.   Thomas  Madox  properly  (1666-1727).   Clerk  in  the  Treasury; 
later  Historiographer  Royal,   1714.    Published  History  and  Antiquities  of  the 
Exchequer. 

p.  161.  1.  Alexander  de  Swereford  (c.  1176-1246).  Canon  of  St.  Paul's,  and 
Treasurer,  1232.  Baron  of  the  Exchequer,  1234.  He  is  the  reputed  compiler  of  the 
Red  Book  of  the  Exchequer,  which  may  be  true  for  much  of  it,  but  some  relates 
to  periods  long  after  his  death.  It  has  been  edited  for  the  Rolls  Series  by  Mr. 
Hubert  Hall. 

—  2.   Thomas  Brown.  Thomas  the  Brown  (le  Brun),  an  official  in  the  Exchequer 
of  the  Norman  kings  of  Sicily  and  of  Henry  II  successively. 

p.  1  62.  1.  The  Great  Roll  of  the  Pipe.  The  Pipe  Roll  Society  is  printing  these 
by  degrees,  in  extenso.  When  Sir  Francis  Palgrave  refers  to  Rolls  and  Cartae 
antiquae  as  "in  the  Tower,"  we  may  remind  readers  that  they  are  not  there  now, 
but  in  the  Record  Office. 
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p.  1  64.  1.  the  Patent  Rolls,  etc.  Calendars  of  the  Patent  Rolls  for  the  medieval 
period  are  completed.  Calendars  of  the  other  rolls  mentioned  here  are  partly 
printed,  and  are  proceeding  under  the  direction  of  the  Deputy  Keeper  of  the  Rolls. 

p.  166.1.  Ingulph.  This  is  the  pseudo-Ingulphus.  It  is  not  the  true  chronicle 
of  an  llth  century  abbot  of  Croyland,  but  a  forgery  of  the  14th  century,  as  Sir 
Francis  Palgrave  helped  to  prove. 

p.  168.  1.  Juries.  Literally  Jurati,  men  upon  their  oath;  but  to  call  the  men 
who  gave  evidence  a  jury  is  to  introduce  a  possible  source  of  confusion.  They 
may  just  as  well  be  called  "witnesses,"  who  are  also  men  put  upon  their  oath. 
They  were  what  we  understand  by  witnesses  before  a  Royal  Commission.  (Cf . 
English  Commonwealth,  Part  i).  chapters  vm  and  ix  (vol.  vi  of  this  series). 

p.  1  7O.  1.  Testa  de  Neville.  Transcripts  made  in  the  14th  century  of  Inquisi- 
tions concerning  Knights'  Fees,  Serjeanties,  Escheats,  and  so  on,  made  under 
Henry  III  and  Edward  I,  and  named  from  either  Ralph  Neville  or  Jollan  (not 
John  as  in  the  text)  Neville,  both  of  Henry's  time.  Printed  for  the  Record  Com- 
mission, last  edition  1921. 

—  2.  Rotuli  Hundredorum.  Inquisitions  into  royal  demesne  etc.  of  2  and  3, 
and  of  7  and  8,  Edward  I.  Second  only  to  the  Domesday  Survey  for  information 
in  those  counties  which  are  included.  Durham,  Cumberland,  Westmorland, 
Lancashire,  Chester,  and  Surrey  are  not  included,  and  some  others  are  incom- 
plete. A  large  proportion  of  the  extant  rolls  have  been  printed  for  the  Record 
Commission. 

—  3.  the  Domesday  of  Wales.  This  under  the  name  of  the  Record  of  Caer-' 
narvon,  is  among  the  Harleian  MSS.  in  the  British  Museum,  Codex  696.  10.  It 
is  an  Extent  of  the  Counties  of  Caernarvon  and  Anglesea,  and  of  the  Bishopric 
of  Bangor;  taken  principally  in  26  Ed.  III.  It  was  printed  by  the  Record  Com- 
mission, 1838. 

p.  171.  1.   inquisitiones  post  mortem.  Calendars  to  these  are  being  printed. 

p.  173.  1.    Treasury  of  the  Exchequer.   See  above,  p.  600,  note  to  p.  85. 

p.  1  74.  1.  parliament  pawn.  Pannus,  a  cloth,  dim.  panellus.  Hence  any  piece 
of  cloth,  or  other  flat  substance,  glass  or  wood ;  whence  pane  and  panel,  and  also 
pannel,  a  board  on  which  names  were  entered.  See  Skeat,  Etymological  Dictionary. 

p.  175.  1.  writ  of  election  of  3rd  Ed.  I.  The  solitary  writ  for  the  Easter 
Parliament  of  1275  has  since  been  reinforced  by  the  discovery  of  writs  addressed 
to  the  sheriffs  of  five  counties,  and  fragmentary  returns  from  those  counties,  and 
from  five  others,  of  knights  and  of  members  from  cities,  boroughs,  and  "towns 
of  merchants."  See  E.H.R.  vol.  xxv,  No.  98. 

p.  177.  1.  the  laws  of  the  Conqueror  and... Henry  I.  The  laws  of  the  Conqueror 
must  not  be  accepted  as  literal  transcripts  of  what  he  enacted,  but  generally  as 
containing  the  spirit  of  what  he  meant.  The  laws  of  Henry  I,  so-called,  contain 
his  accession  charter,  no  doubt  verbatim,  but  otherwise  are  a  treatise  on  old 
English  law.  See  Pollock  and  Maitland,  History  of  English  Law,  pp.  73-80. 

p.  179.1.  Record  Commission.  Appointed  in  1800.  The  building  of  the  present 
Public  Record  Office  was  not  begun  till  1851. 

p.  182.  1.  Register  Office,  Edinburgh.  The  Register  House,  Edinburgh,  near 
the  Calton  Hill,  contains  the  records  of  conveyances  and  charges  upon  land.  The 
ancient  depository  was  in  part  of  the  Parliament  House  on  the  Castle  Hill. 

p.  187.  1.  systems  of  legislation.  Menu  and  Mohammed  are  of  course  figures 
of  speech  for  Hindu  and  Mohammedan  law;  Justinian,  for  Roman  law.  The 
Ionian  Islands  were  a  British  Protectorate  in  1822.  The  Norman  law  of  the 
Channel  Islands  is  only  by  a  figure  of  speech  the  Conqueror's  law,  and  Rollo's 
equity  is  a  mere  tradition.  The  old  French  law  in  civil  cases,  not  in  criminal 
trials,  was  specially  preserved  in  Canada,  that  is,  in  Quebec,  after  the  Conquest 
of  1759-60.  The  Seigneurial  estates  on  the  St.  Lawrence  exist  still  in  some  cases. 
The  Code  Napoleon  is  not  confined  to  Mauritius,  conquered  from  the  French  in 
1810;  not  in  its  influence  at  least.  Most  modern  continental  states,  and  South 
America,  owe  a  great  deal  to  it.  Dutch  law,  based  on  Roman  law  to  a  great 
extent,  still  exists  in  South  Africa.  The  Danish  West  Indian  Islands,  St.  Thomas 
and  Sta.  Cruz,  were  not  retained  by  us  after  1815.  Palgrave  made  a  slip  here,  and 
Alcades  are  no  longer  appointed  in  the  once  Spanish  Trinidad,  nor  Landdrosts 
in  South  Africa.  The  law  of  the  Isle  of  Man  is  quite  distinct  from  that  of  England. 


604  Editor's  Notes 

The  modern  trend  of  policy  is  quite  opposed  to  the  course  here  recommended 
of  introducing  English  law  into  such  communities,  nor  is  trial  by  jury  quite  so 
sacred  a  practice  in  the  eyes  of  this  generation  as  it  was  in  that  of  1822. 
p.  189.  1.    Friborg.   See  below,  p.  608?  note  to  p.  246. 

—  2.    Gothic,  as  elsewhere,  stands  for  ancient  Teutonic. 

p.  19O.  1.  John  Cartwright  (1740-1824).  A  naval  officer  who  after  retiring 
from  the  Navy  became  a  Major  of  Militia.  He  was  a  prolific  political  writer  in 
the  interests  of  parliamentary  reform,  emancipation  of  slaves,  the  cause  of  Greece, 
of  the  Spanish  liberals,  and  much  besides.  He  was  a  warm  partisan  of  Sir  Francis 
Burdett,  and  of  Queen  Caroline.  He  was  fined  £100  for  conspiracy  (political)  at 
the  age  of  82. 

—  2.   Bamstaple  and  St.  Albans.    St.  Albans  in  8  Ed.  II,  and  Barnstaple  in 
18  Ed.  Ill,  claimed  representation  in  parliament;  the  former  advancing  a  certainly 
false  proposition  that  their  borough  had  been  always  royal  demesne,  whereas  it 
was  a  creation  of  the  abbey  of  St.  Albans,  and  its  site  before  it  existed  had  not 
belonged  to  the  crown  since  the  days  of  Offa  of  Mercia;  the  latter  alleging  that 
they  had  had  a  charter  from  King  Athelstan  granting  them  the  right  of  returning 
members  to  the  House  of  Commons,  which  did  not  exist  till  350  years  after 
Athelstan. 

—  3.   Shire.    Present  knowledge  would  hesitate  about  extending  the  same 
explanation  to  cover  the  origin  of  all  counties,  but  the  general  proposition  that 
aggregation  and  not  subdivision  is  the  rule  in  local  arrangements  in  England, 
may  be  true.  Certainly  there  were  kingdoms  before  there  was  a  kingdom,  certainly 
there  were  many  settlements,  some  perhaps  still  represented  by  townships,  or 
parishes,  or  manors  even,  before  there  were  considerable  kingdoms.   But  it  is  not 
so  certain  that  there  were  territorial  hundreds  before  there  were  shires,  and  it 
is  quite  certain  that  many  towns,  burghs,  bailliwicks,  and  earldoms,  with  sub- 
ordinate jurisdictions  of  their  own,  were  created  after  not  only  kingdoms  but 
after  a  united  English  kingdom  had  been  founded.    That  the  machinery  of  the 
central  assembly,  when  any  sort  of  parliament  began,  was  in  one  aspect  a  con- 
centration of  local  governments,  seems  to  be  true.   This  however  does  not  make 
the  State  a  "federation."  A  federation  depends  upon  afo&dus,  a  voluntary  league, 
whereby  definite  parts  of  sovereignty  are  assigned  to  a  central  government  and 
others  assigned  to,  or  preserved  by,  consenting  parties  to  the  arrangement.   The 
English  monarchy,  Anglo-Saxon  or  later,  was  not  a  voluntary  union;  and  the 
central  government  had  always  the  power  of  restricting  or  totally  abolishing  the 
local  independence  of  the  parts.  James  II  unconstitutionally  revoked  the  charters 
of  towns,  but  did  it  under  a  form  of  law.  Henry  VIII  quite  legally  abolished  the 
local  independence  of  Chester. 

p.  193.  1.  Heimskrivgla,  the  "World  Circle"  literally.  Snorri  Sturlason,  the 
historian  of  the  North  (1178-1241),  re-edited  the  collections  of  ancient  legends  of 
Ari  Thorgilsson  (1067-1148).  He  is  hardly  to  be  accepted  as  a  guide  to  primitive 
constitutional  arrangements.  His  ordinary  history  even  is  very  untrustworthy. 
The  Eddie  poems  are  believed  to  date  from  about  the  10th  century,  and  to  have 
been  produced  in  the  Western  Islands  of  Great  Britain.  See  the  Introduction 
to  Corpus  Boreale  by  Vigfusson  and  Powell.  The  final  form  of  the  Scandinavian 
stories  was  made  in  Iceland  about  the  14th  century.  The  reference  here  quoted 
to  Troy  and  the  Turks  is  fatal  to  an  origin  earlier  than  the  12th  century  when 
the  Tale  of  Troy  had  been  told  in  Western  Europe. 

—  2.   Saxo  Grammaticus  (c.  1150-c.  1206).   A  Danish  historian. 

—  3.   Ragnar  Lodbrok.    See  Vigfusson  and  Powell,  Corpus  Boreale,  vol.  n, 
pp.  341  et  sqq.   His  exploits  are  mythical,  and  the  fine  poem  of  his  deeds  is  in  its 
present  form  a  12th  century  version,  but  his  historical  existence  is  possible. 
Scandinavian  genealogists  made  him  the  great-great-great-great-grandfather  of 
Cnut,  King  of  Denmark,  England  and  Norway. 

—  4.  Heerred  or  Hundred.  Whether  the  name  Haerred  has  anything  to  do  with 
the  word  Hundred,  philologists  must  decide,  but  it  is  more  probably  connected 
with  the  Old  High  German  hari,  the  host.    The  origin  of  the  Hundred  is  much 
disputed.    The  territorial  Hundred  does  not  appear  in  England  before  the  laws 
of  Edgar,  10th  century,  but  it  cannot  be  dissociated  from  the  Pagus  of  the  Oer- 
mania  which  sent  100  warriors  to  the  host.   The  historical  Hundreds  in  England 
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contained  no  fixed  number  of  hides,  or  families,  or  townships,  but  differed  very 
widely  indeed.  In  Lancashire  there  are  six  hundreds,  and  in  Kent  over  sixty.  But 
the  counties  conquered  early  by  the  Anglo-Saxon  invasion  contain  more,  and  the 
late  conquered  counties  fewer.  East  Anglia,  conquered  by  the  Danes,  contains 
more  symmetrically  arranged  Hundreds.  These  two  facts  may  indicate  both  a 
primitive  arrangement,  and  a  deliberate  adaptation  of  a  primitive  arrangement 
on  the  part  of  Scandinavian  conquerors.  On  the  early  constitution  of  Sweden 
see  Geijer,  History  of  Sweden. 

p.  195.  1.  Namnd.  See  English  Commonwealth,  Part  i,  p.  585,  note  2  to 
p.  76. 

—  2.  jurisdiction  of  the  English  leet...over  common  land.  This  was  the  function 
of  the  leet  as  a  manorial  court.   No  English  Hundred,  as  such,  had  any  common 
land. 

—  3.   tenant  paravaile.   The  lowest  tenant,  under  another;  the  man  in  actual 
occupation. 

—  4.   disputes  arising  out  of  the  occupation  of  land.  The  English  Hundred  Court 
did  not  hold  pleas  of  land.   [Pollock  and  Maitland,  vol.  I,  p.  544.] 

—  5.  murder,  rape,  theft,  etc.  The  Haerredznamnd  in  dealing  with  such  offences 
was  not  analogous  to  the  English  Hundred  Court,  but  to  the  Shire  Court. 

p.  198.  1,  2.  election  of  the  king.  Sverre  the  priest.  See  English  Common- 
wealth, Part  i,  p.  588,  note  2  to  p.  106  and  note  1  to  p  107. 

p.  199.  1.  Assises  de  Jerusalem.  The  Assize  of  Jerusalem,  the  constitution  of 
the  Latin  Kingdom  founded  by  the  first  Crusaders,  is  the  only  complete  and 
deliberately  adopted  feudal  constitution.  Any  so-called  Feudal  System  elsewhere 
was  the  growth  of  various  impulses,  varying  in  form  from  time  to  time.  This 
was  drawn  up  as  a  whole,  and  may  be  taken  as  representing  the  contemporary 
customs  of  French  and  Norman  lands. 

p.  20 1.  1.  Constitution  of  Iceland.  This  also  may  be  regarded  as  a  deliberate 
creation  by  the  Norwegians  who  went  to  a  new  country,  of  a  system  corresponding 
to  that  which  they  considered  their  true  constitution  at  home.  See  Vigfusson 
and  Powell,  Origines  Islandicae. 

p.  2O 5.  1.  Hundred  Courts... Leet,  or  Tourn.  The  police  system  of  the  Hundred 
is  first  mentioned  by  Edgar's  law.  Twice  a  year  the  sheriff  made  a  progress,  or 
turn,  round  such  Hundred  Courts  as  were  not  closed  to  him  by  being  in  private 
hands  with  special  rights,  to  view  the  Frankpledge  (see  below,  p.  608,  note  to  p.  246). 
The  Court  Leet  as  it  existed  at  the  end  of  the  13th  century,  and  apparently  a 
century  earlier  under  Henry  II,  to  judge  from  the  Assize  of  Clarendon,  did  not 
itself  punish  in  serious  criminal  cases,  but  was  called  upon  to  present  criminals  to 
the  King's  Justices.  Edgar's  Law  of  the  Hundred  appears  to  contemplate  its 
taking  immediate  action  in  the  case  of  cattle  stealing.  It  is  not  quite  accurate 
to  say  that  under  Ethelred  "this  tribunal  was  composed  of  the  twelve  eldest 
Thanes."  The  words  are  "that  a  gemot  be  held  in  every  wapentake;  and  the 
Twelve  Senior  Thegns  go  out,  and  the  Reeve  with  them,  and  swear  etc."  It 
implies  that  there  were  others  besides  the  twelve,  and  it  looks  like  a  presentment 
of  criminals  to  this  or  to  another  court,  the  Shire  Court.  The  passage  is  obscure, 
and  differently  interpreted.  Before  it  was  practically  superseded  by  the  Justices 
of  the  Peace,  from  the  16th  to  the  18th  centuries,  the  Court  Leet  chiefly  looked 
after  minor  nuisances  and  obstructions  of  water  courses,  and  so  on,  petty  assaults, 
and  the  assizes  of  bread  and  ale.  [On  the  Court  Leet,  see  Hearnshaw,  Leet  Juris- 
diction in  England',  and  Pollock  and  Maitland,  History  of  English  Law,  vol.  i, 
bk.  H,  ch.  ni,  3.] 

p.  2O8  1.  Corbey  was  a  very  ancient  abbey  in  Westphalia  on  the  Weser, 
subject  immediately  to  the  Pope  spiritually,  and  to  the  Emperor  for  its  tempor- 
alities. The  Emperor  Lothair  is  said  to  have  granted  the  Island  of  Riigen  to  the 
abbey,  but  it  had  long  ceased  to  be  in  effective  possession  of  it  before  Sweden 
acquired  it  in  1648. 

—  2.   Justus  George  Schottelius  (1612-1676).    Doctor  of  Law,  Member  of  the 
Aulic  Council,  and  of  the  Council  of  the  Dukes  of  Brunswick-Luneburg. 

p.  2O  9 .  1.  owed  neither  suit  nor  service  to  the  hundred  leet.  Some  whole  Hundreds 
were  in  the  hands  of  individuals  or  of  corporations.  As  Palgrave  explains  some 
boroughs  and  manors  were  in  fact  counted  as  Hundreds  by  themselves,  with  their 
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own  Courts  Leet.  Though  suit  and  service  may  have  been  a  relic  of  ancient  self- 
government,  many  people  looked  upon  it  as  a  present  burden,  and  were  glad  to 
escape  it.  It  was  the  same  with  the  Shire  Court.  In  the  Hundred  Rolls  of  Edward 
the  First's  reign,  n.  204-5,  a  case  appears  where  certain  persons  paid  the  bailiffs 
of  the  Hundreds  to  do  suit  for  them  at  the  Shire  Court.  It  illustrates  the  degree 
to  which  the  courts  were  representative,  or  capable  of  electing  true  representatives, 
p.  2O 9.  2.  John  Kitchin  (died  c.  1587).  Author  of  a  Treatise  on  the  Court  Leet 
and  the  Court  Baron,  1579. 

p.  2  1  1 .  1.  Belgic  Britons.  Palgrave,  we  must  remember,  believed  the  Belgic 
Britons  to  be  Teutonic,  a  view  not  now  accepted. 

—  2.   Jornandes,  historian  of  the  Goths,  a  Goth  himself.    Lived  in  the  6th 
century. 

p.  216.  1.  This  was,  of  course,  before  Palgrave  began  printing  the  Rotuli 
Curias  Regis.  It  may  also  be  added  that  his  remarks  above  upon  Corporations 
were  written  before  the  Municipal  Corporations  Reform  Act  of  1835. 
p.  218.  1.  Anglo-Norman  dialect.  The  French  spoken  and  written  in  Normandy 
and  England  was  intended  to  be  the  same  as  that  of  L'Isle  de  France.  That  is 
not  to  say  that  the  attempt  was  always  successful.  Gower  wrote  very  good  French, 
English  and  Latin.  The  jargon  of  the  Courts,  retained  after  spoken  French  had 
died  out  in  English  society,  was  no  dialect. 

p.  2 2O.  1.   attendance... was  a  burden.  See  above,  p.  605,  note  1  to  p.  209. 
p.  221.  1.   constitution  of  the  Norman  Isles.  On  the  constitutions  of  the  Channel 
Islands,  see  M.  Havet,  L  Ecole  des  Chartes,  vols.  xxxvm-xxxix,  1877-78;  and 
the  Transactions  of  La  Society  Jersiaise,  passim. 

p.  222.  1.  King  Orrye  is  mythical.  William  Blundell,  whose  History  of  Man, 
written  in  the  17th  century,  was  printed  in  the  Transactions  of  the  Manx  Society, 
vols.  xxv  and  xxvn,  1876-77,  says  that  tradition  spoke  of  twelve  kings  called 
Orry  in  succession  from  about  the  5th  century  onwards. 

p.  224.  1.  the  Stannaries.  The  tinners  of  Cornwall  were  free  of  courts  other 
than  the  Stannary  Courts,  except  in  matters  of  "land,  life  and  limb."  The  last 
relics  of  the  courts  were  only  abolished  in  1896,  but  the  last  Stannary  Parliament 
met  at  Truro  in  1752. 

p.  225.  1.  the  Cinque  Ports.  To  all  intents  the  Cinque  Ports,  with  their  limbs, 
and  with  the  Ancient  Towns,  were  a  County,  though  never  so  called.  The  Lord 
Warden  was  the  Earl.  When  parliamentary  subsidies  took  the  form  of  fifteenths 
payable  by  counties,  and  tenths  payable  by  boroughs,  the  Cinque  Ports  paid 
fifteenths,  for  which  in  1304  they  compounded  by  a  fine,  assessed  by  themselves 
upon  their  own  towns.  They  had  no  administrative  connexion  with  the  counties 
in  which  geographically  they  lay.  Their  freemen  were  Barons,  because  they  held 
of  the  Crown  by  military  service,  rendered  at  sea.  They  seem  to  have  desired  the 
position  of  a  County  Palatine,  like  Chester,  with  their  own  provincial  parliament. 
Their  barons  were  probably  present  in  the  pailiaments  of  1237,  and  1246,  in 
De  Montfort's  parliament  of  1265,  and  in  1327  at  the  deposition  of  Edward  II. 
From  1322  they  were  summoned,  but  apparently  did  not  come.  In  1366  they 
began  to  attend  more  regularly,  though  not  without  intermission.  The  Modus 
Tenendi  Parliamentum,  of  somewhere  near  that  date,  ranks  their  barons  above 
county  members  in  precedence,  and  their  fines  for  non-attendance  were  the  same 
as  those  of  barons  and  bishops.  After  their  unauthorized  fight  with  the  French 
in  1293  they  claimed  to  be  judged  by  their  peers,  earls  and  barons;  said  in  short 
that  they  were  peers  of  the  realm.  Their  appearance  after  1366  is  a  tribute  to 
the  increased  importance  of  parliament;  for  the  repair  of  their  walls  and  harbours, 
and  for  regulation  of  their  ship-service,  it  was  important  for  them  to  be  there. 
They  had  preferred  to  negotiate  business  and  payments,  and  to  pay  their  members 
in  their  own  parliament  only,  the  Court  of  Shepway.  The  Shepway  Court  ceased 
to  meet  at  Shepway,  near  Hythe,  and  was  held  at  Dover.  The  Lord  Warden 
presided,  and  it  was  often  called  the  Warden's  Court.  It  became  merely  a  Court 
of  Appeal  on  five  subjects,  treason,  making  bad  money,  failure  to  render  ship- 
service,  false  judgment,  and  treasure  trove.  The  popular  Court  was  the  Court  of 
Brotherhood  and  Guestling,  named  from  Brodhull  and  Gestlinges,  two  places, 
and  two  Courts  originally.  The  former  was  the  Court  of  the  Portsmen  themselves, 
the  latter  the  Court  of  their  corporate  members,  subject  towns  which  had  a 
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corporate  existence  of  their  own,  such  as  Pevensey.  The  Lord  Warden  was  not 
present  at  these  combined  Courts.  They  were  not  identical  with  the  Court  of 
Shepway,  as  Palgrave  surmises.  The  Mayors  or  Bailiffs  of  the  Ports  sat  in  both, 
but  they  were  originally  summoned  at  different  times,  and  did  different  business. 
Both  were  composed  of  representatives,  not  of  the  mass  of  suitors  like  a  Leet,  and 
were  more  like  Provincial  Courts  of  Justice,  with  power  of  life  and  death,  and 
local  parliaments.  See  Cinque  Ports,  by  Montagu  Burrows;  Mr.  J.  H.  Round's 
"Cinque  Port  Charters,"  in  his  Feudal  England-,  History  of  Sandwich,  by  W.  Boys; 
and  Hist.  MSS.  Gomm.  Report  iv. 

p.  226.  1.  William  the  Conqueror... summoned.  Hoveden  says,  "caused  to  be 
summoned  in  every  county,"  which  is  not  equivalent  to  "summoned  the  counties 
to  depute."  The  men  who  came  together  were  "electi,"  but  that  anyone  except 
the  sheriff  elected  them  is  very  improbable.  He  would  be  guided  by  common 
repute  no  doubt,  but  we  are  so  accustomed  to  think  of  election  as  a  popular  choice 
that  we  forget  often  that  eligere  means  only  "to  choose."  The  uncertainty  as  to 
how  the  members  of  Inquests  were  chosen,  and  by  whom  in  fact,  is  very  consider- 
able. They  were  possibly  analogous  to  Members  of  Royal  Commissions,  appointed 
by  the  Crown.  The  case  in  John's  reign,  however,  on  June  19,  1215,  is  distinctly 
one  of  choice  in  the  County  Court,  from  members  of  the  Court,  and  presumably 
by  members  of  the  Court.  But  it  is  unsafe  to  assume  it  in  all  cases,  where  the 
words  are  not  precise  as  they  are  there. 

p.  229.  1.  Matthew  Paris  states.  As  bearing  on  the  note  above,  on  this  occasion 
the  sheriffs  were  ordered  "to  cause  to  come  together  four  lawful  men  and  the 
bailiff  from  each  Township,"  with  no  indication  of  how  they  were  to  be  selected. 
So  far  as  Matthew  Paris  tells  us  one  sheriff  may  have  called  upon  a  meeting  to 
choose,  another  might  have  selected  by  himself.  Yet  in  any  case  the  men  would 
give  some  sort  of  reflex  of  popular  opinion. 

p.  23O.  1.  election  of  knights  and  burgesses.  The  actual  conduct  of  elections, 
and  who  elected  in  fact,  is  a  very  difficult  subject.  The  elections  were  held  in 
full  County  Court,  that  is,  as  a  rule  in  the  monthly  Court  which  was  bound  to 
occur  within  the  forty  days  necessary  between  the  receipt  of  the  writ  and  the 
return.  After  the  Statute  of  Marlborough,  1267,  most  persons  of  importance  were 
freed  from  the  burden  of  attending  this  Court,  unless  they  should  happen  to  have 
a  suit  pending  before  it.  Consequently  a  special  summons  was  issued  when  an 
election  was  to  be  held,  as  appears  by  an  Act,  7  Hen.  IV,  c.  15,  regulating  elections, 
passed  in  1406.  But  a  great  deal  may  have  depended  upon  the  sheriff.  The  act 
enjoined  a  proclamation  in  market  towns  fifteen  days  before  the  Court,  but  does 
not  seem  to  have  been  always  observed.  Also  those  who  assented  to  the  election 
were  to  put  their  names  to  an  indenture,  tacked  to  the  return.  The  number  of 
these  names  vary  from  six,  "with  many  others"  unnamed,  to  thirty  or  forty.  It 
is  possible  that  sometimes  the  men  who  sign  had  really  settled  the  election.  But 
in  an  election  for  the  small  county  of  Huntingdonshire  in  1450  it  is  said  that 
over  494  had  voted  for  two  candidates  and  70  for  another.  Yet  contested  elections 
were  very  rare;  except  that  the  return  by  the  sheriff  was  sometimes  contested 
as  dishonest,  another  name  being  substituted  for  that  of  the  man  elected.  The 
indentures  were  supposed  to  prevent  this  being  done.  The  formal  elections  for 
the  boroughs  were  made  in  the  County  Court,  but  we  do  not  know  what  meetings 
in  the  boroughs  may  have  decided  at  home  whom  the  delegation  from  each  borough 
should  nominate  to  the  sheriff. 

p.  23  1 .  1.  By  8  Hen.  VI,  c.  7,  1430,  the  franchise  was  limited  to  forty  shilling 
freeholders  in  the  county  on  the  ground  that  a  rabble  of  people  who  happened  to 
be  present  at  the  Court  had  taken  part  in  elections.  It  may  be  observed  that  the 
Act  made  no  difference  in  the  class  of  people  returned  as  members,  the  same  men, 
or  the  same  families,  occur  before  and  after  it.  On  elections,  see  Stubbs,  Con- 
stitutional History,  ch.  xx. 

p.  244.  1.  the  Great  Charter.  The  interpretation  of  Magna  Carta  forms  a 
body  of  literature  by  itself.  The  very  centre  and  crucial  point  of  the  whole  is  to 
be  found  in  clause  39  of  the  original  charter,  in  the  words  "Nullus  liber  homo... 
nisi  per  legale  judicium  parium  suorum  vel  per  legem  terrae."  Controversy  has 
waxed  hot  as  to  what  was  meant  by  liber  homo,  what  was  "judgement  by  his 
peers."  whether  vel  is  disjunctive  or  conjunctive,  does  it  mean  or  or  and — and 
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what  was  "lex  terrae"?  Liber  homo  need  not  detain  us  here.  The  words  were 
construed  by  the  Judges  in  accordance  with  the  fact,  assumed  in  the  Common  Law, 
that  in  criminal  and  police  matters  the  villein  was  on  a  level  with  the  free  man. 
In  the  Statute,  28  Ed.  Ill,  c.  3,  this  interpretation  was  fixed  upon  the  Charter, 
by  the  words  "Nul  homme  de  quel  estate  ou  condicion  il  soit"  should  be  im- 
prisoned or  deprived  of  his  land  in  infringement  of  the  Great  Charter.  But  Sir 
Francis  is  probably  wrong  in  drawing  a  distinction  between  the  "judgement  by 
peers,"  and  "the  law  of  the  land."  Vel  is  conjunctive  here.  The  former  words 
express  the  constitution  of  the  Court,  the  latter  the  law  to  be  administered  by 
the  Court.  Sir  Paul  Vinogradoff  has  said  the  last  words  on  this  point a.  The  letter 
of  Innocent  III  bidding  the  barons  cease  their  opposition  to  the  King  is  decisive 
of  the  sense.  The  Pope  wrote,  "Rege  parato  in  curia  sua,  lobis  per  pares  vestros, 
secundum  consuetudines  et  leges  regni,  justiciae  plenitudinem  exhibere."  Innocent 
was  fully  aware  of  the  whole  of  the  circumstances,  had  the  documents  before 
him,  and  was  likely  to  express  his  meaning  with  precision.  The  Pope  speaks  of 
judgements  according  to  law  in  the  King's  Court.  John  himself  in  his  attempted 
compromise  with  the  barons  on  May  10th,  1215,  speaks  of  the  law  of  the  kingdom 
administered  in  his  Court.  The  word  Curia  is  not  in  the  Charter.  The  barons 
distrusted  the  King's  Curia,  in  which  foreign  favourites  sometimes  acted  as 
Justices.  But  again  the  interpretation  of  the  Judges  came  to  the  rescue,  and 
they  taught  that  the  Curia  represented  not  merely  the  justice  of  the  Crown, 
but  that  it  was  also  representative  of  the  Great  Council  of  the  Tenants  in  Chief, 
to  whom  doubtful  questions  might  be  referred11.  An  appeal  to  the  House  of  Lords 
is  dormant  in  this,  but  also  a  dangerous  approach  to  the  disliked  extraordinary 
jurisdiction  of  the  Council.  Sir  Francis  Palgrave  is  quite  justified  in  arguing  that 
historically  the  Charter  was  interpreted  according  to  the  practice  and  wants  of 
the  time.  In  the  17th  century  the  lawyers  opposed  to  the  Stewart  kings  drew 
a  great  deal  out  of  it  which  no  one  dreamed  of  putting  into  it  in  1215,  nor  in  1225 
when  it  was  confirmed  in  its  final  form. 

p.  246.  1.  Freeborgh  or  Frankpledge.  Frithborh  more  correctly.  All  persons 
from  twelve  years  of  age  upwards  were  supposed  to  be  enrolled  in  a  tithing,  for 
mutual  responsibility  before  the  law.  Stubbs  (Constitutional  History,  vol.  I, 
pp.  87-89),  doubts  if  the  complete  system  can  be  traced  in  England,  or  anywhere 
eke,  before  the  12th  century.  It  may  be  based  upon  the  Anglo-Saxon  law  com- 
pelling a  landless  man  to  find  a  lord  to  be  security  for  him,  a  law  further  elaborated 
perhaps  by  Cnut.  The  description  of  it  in  the  alleged  laws  of  Edward  the  Confessor 
does  not  belong  to  his  time,  but  to  the  date  in  the  12th  century  when  that  com- 
pilation was  written.  It  did  not  in  fact  include  nearly  all  the  population,  because 
those  whose  freehold  tenure  offered  a  security  for  their  appearance  if  wanted, 
their  children,  and  households,  ecclesiastics,  and  other  privileged  persons  were 
not  forced  to  be  in  a  tithing.  Frankpledge  is  probably  a  corruption,  Frith  (peace) 
Pledge  is  the  original  form, 
p.  247.  1.  Gothic.  See  above,  p.  604,  note  2  to  p.  189. 

—  2.  Fleta.  This  is  the  name  of  a  book,  not  of  a  man.  It  is  a  French  Treatise 
on  Law  written  in  the  Fleet  prison,  some  say  by  an  imprisoned  Judge  of  the 
reign  of  Edward  I.  It  may  be  approximately  dated  by  the  fact  that  a  statute 
of  1285  is  the  last  referred  to. 

p.  25O.  1.  the  Chancellor.  Coke's  British  Chancellors  are  of  course  imaginary. 
His  Anglo-Saxon  Chancellors  scarcely  more  substantial.  Edward  the  Confessor 
had  a  Chancellor,  that  is  a  head  of  his  Chaplains  who  were  also  his  Secretaries. 
The  Chancellor  is  described  by  Stubbs  as  Secretary  of  State  for  all  departments. 
The  name  is  derived  from  cancella,  a  screen,  cf.  chancel,  the  Clerks  sat  in  "the 
Chancel,"  a  railed  off  space. 

p.  252.  1.  The  foreign  possessions  of  the  English  crown  demanded  some  means 
for  appealing  to  the  king's  justice  as  duke  of  Normandy,  duke  of  Aquitaine  and 
so  on.  From  the  beginning  of  the  14th  century  at  least  there  were  Triers  of 
Petitions  from  Gascony  appointed  at  the  beginning  of  a  Parliament.  The  foreign 

a  Magna  Carta  Commemoration  Essays,  clause  39,  p.  80.  "  It  is  quite  clear  that  the 
famous  *  vel '  between  '  judicium  Parium '  and  '  Legem  Terrae '  was  employed  in  a 
conjunctive  and  not  in  a  disjunctive  sense." 

b  Bracton,  De  Legibus,  i,  c.  n,  par.  7. 
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petitioners  for  the  king's  justice  were  not  concerned  with  the  High  Court  of 
Parliament,  in  which  they  were  not  represented  in  any  way,  nor  were  the  English 
law-courts  conversant  with  their  laws.  They  naturally  preferred  to  be  heard  by 
the  King  in  Council,  a  permanently  sitting  court  unfettered  by  the  English 
Common  Law.  Hence  the  Appellate  Jurisdiction  of  the  Privy  Council.  See  Anson, 
Law  and  Practice  of  the  Constitution,  vol.  n,  pp.  442-3. 

p.  254.  1.  pontage  and  Murage.  The  right  of  levying  Bridge-tolls,  and  the 
right  of  making  a  rate  for  building  walls  to  a  town. 

p.  259.  1.  the  White  Chamber,  or  the  Whitehall.  A  room  in  the  old  Palace 
of  Westminster,  not  to  be  confused  with  the  Palace  of  Whitehall. 

—  2.   Marcolph.    The  dialogue  of  King  Solomon  and  Marcolph  has  possibly 
an  oriental  origin,  and  may  perhaps  have  been  originally  intended  as  a  contest 
between  inspired  and  infernal  knowledge  and  skill.    But  in  Teutonic  minds  the 
infernal  character  became  comic,  and  Marcolph  is  a  shrewd  clown  who  proposes 
quibbhng  questions  to  Solomon.  Various  forms  of  the  story  exist  in  Anglo-Saxon, 
French,  German,  and  English.   The  later  English  version  was  printed  by  Gerard 
Leen  at  Antwerp  for  the  English  market  in  1492.  It  is  reprinted  with  an  elaborate 
introduction  by  E.  Gordon  Duff,  1892. 

p.  275.  1.   Court  of  Requests.  See  above,  p.  601,  note  to  p.  112. 
p.  279.  1.   Birgher  the  Wise,  virtual  ruler  of  Sweden  in  the  13th  century.   His 
son  became  king.   Founder  of  the  Folkunger  dynasty.  Died  1266. 

—  2.   Magnus  the  Reformer.  Magnus  Lagabceter,  King  of  Norway  (1263-1280). 
Promulgated  a  code  of  laws. 

p.  282.  1.  Haco,  son  of  Harold  Haarfage  and  Thora.  He  was  brought  up  at 
the  court  of  Athelstan,  and  was  King  of  Norway  934-961.  He  is  called  by  Palgrave 
the  pagan  Haco.  If  he  was  brought  up  in  Wessex  it  is  difficult  to  believe  that  he 
was  not  a  Christian,  but  he  made  no  attempt  to  introduce  Christianity  into 
Norway.  The  theory  was  suggested  by  Freeman  that  he  was  educated  at  the 
court  of  Guthrum  the  Dane  in  East  Anglia,  who  was  christened  under  the  name 
of  Athelstan.  But  dates  render  it  unlikely.  Guthrum-Athelstan  is  too  early.  That 
a  heathen  dirge  was  composed  upon  his  death  is  no  proof  that  he  was  a  heathen. 
His  half-brother,  Eric  Blood-Axe,  was  celebrated  in  a  similar  way,  and  he  was 
certainly  baptized. 

—  2.   St.  Olaf,  after  a  piratical  youth,  was  converted  and  baptized,  and  intro- 
duced Christianity  vi  et  armis  into  Norway.    He  was,  partly  in  consequence, 
opposed  by  his  people  and  killed  in  battle.   King  of  Norway  1015-1030. 

—  3.   Magnus  the  Good  was  St.  Olaf's  son.  King  of  Norway,  1035-1047,  and  of 
Denmark,  1042-1047. 

-  4.   Olaf  the  Peaceable,  King  1069-1093,  son  of  Harold  Hardrada  who  was 
killed  at  Stamford  Bridge. 

—  5.   Magnus  Erlingsen,   King   1162-1184,  great-great-grandson  of  Harold 
Hardrada. 

p.  283.  1.  Haco  V  of  Norway,  conquered  Iceland,  1260.  In  1263  after  being 
defeated  at  Largs  by  Alexander  III  of  Scotland,  he  or  his  son  Magnus  ceded  the 
Western  Isles  to  the  Scottish  crown. 

p.  284.  1.  Upsala.  The  ancient  kings  of  the  Swedes  ruled  at  Upsala.  Stockholm 
was  only  founded  in  1255. 

—  2.   Birgher,  King  of  the  Swedes,  1290-1320,  was  grandson  of  Birgher  the 
Wise,  who  was  dead  thirty  years  before  the  promulgation  of  this  law. 

—  3.   King  Magnus  in  1347.    Magnus  VII  of  Norway  and  II  of  Denmark, 
1320-1365. 

p.  285.  1.  Christopher  the  Bavarian,  King  of  Norway,  Sweden  and  Denmark, 
1439-1448.  Descended  in  the  female  line  from  both  Norwegian  and  Danish  kings. 

—  2.    Waldemar  II,  1202-1241. 

—  3.    the  Cimbric  Chersonesus,  in  ancient  geography,   meant  Jutland  and 


—  4.   Transalbinia,  western  Holstein. 

—  5.   Absalom,  Bishop  of  Roskild  in  the  12th  century,  and  Archbishop  of 
Lunden  (in  Denmark),  1178. 

—  6.   Sveno  Tiufveskegg,  that  is  Swegen  Tjuguskegg,  or  Fork- beard,  king  in 
Denmark  and  in  England.  Died  1014. 

p.  ix.  39 
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p.  286.  1.    Ynglinga  Saga.   The  Ynglings  were  the  old  royal  house  of  Sweden. 

—  2.   The  questions  connected  with  the  alphabet  yet  await  complete  elucidation. 
See  Isaac  Taylor's  Alphabet,  and  A  History  of  the  Art  of  Writing,  by  W.  A.  Mason 
(1921). 

—  3.   King  Fengo,  is  the  uncle  of  Hamlet  in  the  original  story  in  Saxo  Gram- 
maticus. 

p.  287.  1.    a  former  Essay.   See  above,  The  Gothic  Laws  of  Spain,  p.  337. 

p.  288.  1.   Ingvalld,  a  legendary  Swedish  king. 

p.  293.  1.  John  of  Ibelin;  Jean  d'Ibelin,  Count  of  Gaza  and  Ascalon,  author 
of  a  work  on  the  Laws  of  the  Christian  Kingdom  of  Jerusalem  written  about 
1248,  published  by  UAcademie  des  Inscriptions  et  Belles- Lettres,  in  Recueil  des 
historiens  des  Croisades. 

p.  297.  1.  Pays  Costumier.  Down  to  the  French  Revolution  Prance  was 
divided  into  Pays  Costumiers  and  Pays  de  droit  ecrit,  the  Provinces  which  were 
governed  by  the  Common  law,  as  we  should  say,  of  the  Franks,  and  those  governed 
by  the  Roman  law.  Roughly  they  were  the  northern,  the  Frank,  as  opposed  to 
the  southern,  the  Gothic  and  Burgundian  Provinces. 

p.  299.  1.  King  Frotho.  Five  kings  Frotho  are  reported  to  have  reigned  in 
Denmark  at  imaginary  dates  B.C.  and  before  200  A.D.  One  more  is  said  to  have 
been  killed  in  England  in  the  9th  century.  It  matters  little  to  which  shadowy 
being  an  immemorial  custom  of  fighting  out  a  quarrel  is  assigned. 

p.  3  O  1 .  1.    Ksempen,  that  is,  Champions. 

p.  3O3.  1.  Fleta.  See  above,  p.  608,  note  2  to  p.  247.  The  MS.  of  Fleta  in  the 
Cottonian  Collection,  which  was  used  by  Selden  in  his  edition,  contains  large 
extracts  from  Walter  of  Henley's  treatise  on  agriculture.  The  latter  was  edited 
by  the  late  Archdeacon  Cunningham  for  the  Royal  Historical  Society. 

—  2.   Liber  Horn,  means  the  Mirror  o/  Justices,  the  legal  treatise  of  the  14th 
century,  published  last  by  the  Selden  Society  as  vol.  vn  of  their  issue. 

p.  3O7.  1.   East  Friesland.  See  above,  p.  [xxvii]. 

—  2.   House  of  Czirksena.    Edzard  Czirksena  was  elected  ruler  of  the  East 
Frisians  in  1430.  His  brother  Ulrick  succeeded  him  in  1441.  In  1454  the  Emperor 
Frederick  III  gave  him  the  title  of  Count,  with  jurisdiction  from  the  Ems  to  the 
Weser.    See  O.  Klopp,  Geschichte  Oest-Frieslands,  and  W.  P.  Dodge,  House  of 
Cirksena. 

p.  3O8.  1.  Frescobaldi,  great  Florentine  merchants,  but  bankers  rather  than 
traders.  Edward  III  borrowed  freely  from  them,  and  did  not  repay. 

p.  3  1 0.  1.    Winsemius.  Winseim,  Frisian  historian  of  the  early  17th  century. 

p.  311.  1.  Kolyn.  Klaus  Kolijn  a  monk  of  Egmont,  who  wrote  a  rhyming 
chronicle  of  Holland  from  mythical  ages  to  1156.  Floruit  circa  1170. 

—  2.   Procopius,  the  great  Byzantine  historian  who  died  in  or  near  A.D.  565, 
aged  nearly  70.   His  notice  of  Britain,  in  his  History  of  the  Gothic  War,  is  mixed 
with  the  wildest  fiction,  but  the  presence  of  Frisians  among  the  Low  German 
tribes  who  invaded  Britain  is  generally  accepted.    The  islands  however  off  the 
coast  of  Sleswick  were  known  as  the  Frisian  islands,  and  the  Frisian  invaders 
of  Britain  may  have  come  from  any  part  of  the  coast  from  near  Jutland  to  Holland. 
The  affinities*  of  the  Frisian,  Anglo-Saxon  and  Old  Saxon  languages  were  very 
close.   [See  Latham's  Germania  of  Tacitus,  which  though  not  up  to  present  date 
knowledge  records  conveniently  a  great  many  facts  about  words  and  names.] 
The  whole  of  the  Scandinavian  and  Low  German  languages  were  so  much  akin  as 
to  be  easily  confounded  together  by  foreigners,  as  when  the  Chronicler  of  TOUTS 
says  that  Rolf  the  founder  of  the  Norman  duchy  spoke  lingua  Anglica.  [Duchesne, 
Rerum  Franc.  Scriptores,  m,  360.]   He  talked  Norse  really. 

p.  312.  1.  The  English  of  Ethelbert's  law  is,  If  a  thumb  be  struck  off,  xx 
shillings.  If  a  thumb-nail  be  off,  let  penalty  be  paid,  iii  shillings.  If  a  man  cut 
off  the  shooting  (i.e.  fore)  finger,  viii  shillings.  If  the  middle  finger,  iv  shillings. 
If  the  gold  (third)  finger,  vi  shillings.  If  a  man  strike  off  the  little  finger,  let 
penalty  be  paid,  xi  shillings.  For  every  nail,  a  shilling.  For  the  least  disfigure- 
ment of  the  face,  iii  shillings;  for  the  greater,  vi  shillings. 

p.  313.  1.  Belgic.  It  is  to  be  remembered  that  Palgrave  held,  erroneously  as 
is  now  thought  generally,  that  the  Belgae  of  Gaul  and  Britain  were  German. 

—  2.   The  quotation  is  from  Paradise  Lost,  bk.  ix,  1101.  The  Banian  tree. 


Editor's  Notes  611 

p.  3  1  3.  3.  Radbod,  who  preferred  to  be  with  his  ancestors  in  the  next  world, 
wherever  they  might  be,  rather  than  separated  from  them  in  heaven. 

p.  315.  1.  Bartholomew,  Anglicus,  sometimes  called  de  Glanville,  a  Minorite 
Friar  of  the  13th  century  who  wrote  a  sort  of  Encyclopaedia,  translated  by  John 
Trevisa  (1326-1412).  But  this  extract  is  from  a  MS.  of  Trevisa's  version  of 
Ranulph  Higden's  Polychronicon. 

p.  316.  1.  Borough  English,  the  custom  of  succession  of  the  youngest  son.  In 
England  it  seems  to  be  a  feature  of  villein-tenure  originally.  See  Vinogradoff, 
Villainage  in  England,  pp.  157,  185,  and  notes  referring  to  Bracton.  The  youngest 
son  was  on  the  spot  to  take  up  the  services,  while  his  elder  brothers  had  gone 
away,  with  or  without  leave.  The  custom  points  to  villeinage,  and  to  the  natural 
decay  of  villeinage  also.  More  than  one  son  was  not  wanted  to  do  the  services. 
Theel-land,  resembles  the  English  common  fields.  The  holdings  were  alienable, 
but  only  through  the  common  consent,  in  theory,  expressed  in  the  manorial 
court. 

p.  317.  1.   The  quotation  is  from  Horace,  Odes,  m,  xxiv,  w.  9  et  seq. 

Seebohm,  Village  Community,  affords  the  best  account  of  the  common  field 
system,  whether  his  conclusions  upon  its  origin  be  accepted  or  not.  But  those 
conclusions,  it  may  be  remarked,  are  diametrically  opposed  to  Palgrave's  view 
that  common  cultivation  is  an  adjunct  of  freedom. 

p.  318.  1.  Coutumes  de  Normandie.  Basnage  is  a  little  inexact  in  his  phrase. 
The  common  pasturage  was  not  open  to  "quiconque  y  veut  mener  ses  bestiaux," 
but  to  anyone  among  what  we  should  call  the  commoners.  It  is  a  persistent  error, 
that  commons,  of  any  kind,  are  common  to  all  the  world.  Henri  Basnage  knew 
better,  but  the  quotation  is  not  quite  precise. 

—  2.   Henri  Basnage  (1615-1695),  misprinted  as  "Paswage"  in  the  original 
article;  a  great  Huguenot  Jurist. 

p.  3  3 O.  1.  became  a  feudatory  of  the  Empire.  There  is  no  question  but  that 
East  Friesland  was  nominally  part  of  the  Empire  before,  though  like  many  other 
parts  locally  independent.  The  Swiss  Cantons  were  in  a  similar  position  till 
1648.  The  reversion  to  East  Friesland,  on  the  extinction  of  the  line  of  Czirksena, 
was  granted  to  Frederick  the  Great's  grandfather,  not  his  father,  in  1696.  Prussia 
held  it  till  the  Peace  of  Tilsit,  1807. 

p.  331.  1.   Major  Cartwright.   See  above,  p.  604,  note  1  to  p.  190. 

—  2.   Antiquity  of  the  House  of  Commons.     See  above,  p.  [xx].    Sir  Francis 
Palgrave  subsequently  modified  the  views  here  expressed. 

p.  335.  1.  Semper e  y  Guarinos,  Spanish  constitutional  historian,  and  liberal 
politician,  exiled  from  Spain.  Published  from  1788  to  1826. 

—  2.   Francesco  Martinez  Marina,  historian  of  the  Spanish  Cortes;  not  to  be 
confused  with  Juan  Mariana,  Spanish  Jesuit,  historian  of  Spain  and  political 
writer  of  the  late  16th  century. 

—  3.   Excepting  in  its  outermost  boundaries,  etc.  Palgrave  wrote  a  note  "wrong " 
in  the  margin  against  this  passage.    Probably  he  meant  to  qualif  y  the  statement 
that  "the  polity"  of  all  Europe  was  Teutonic.    He  remembered  the  Roman 
element. 

p.  336.  1-4.  Eastern  Asgard.— Odin.— Ygdrasil— Vale  of  Ida  (Ith).  See  the 
Volo-spa,  the  "Sibyl's"  prophecy  in  Vigfusson  and  Powell's  Corpus  Boreale, 
vol.  i,  p.  191 ;  but  the  ascription  of  a  local  habitation  to  these  names  is  uncritical. 
There  may  have  been  an  historical  Odin,  but  he  cannot  be  vouched  for,  nor 
placed  in  time  or  space;  and  the  elaboration  of  the  Holy  Tree,  the  end  of  the 
World,  and  the  restoration  of  all  things,  belong  to  the  post  Christian  stage  of 
Scandinavian  mythology. 

—  5.   Pelayo.    The  first  Christian  champion  who  withstood  the  Moors  in  the 
Asturias.  Reputed  ancestor  of  the  kings  of  Leon,  and  dated  by  Mariana  as  reigning 
717-737. 

p.  337.  1.  Euric,  King  of  the  Visigoths  in  Gaul  (476-485).  Conquered  most 
of  Spain. 

—  2.    Widogast,  Bodogast,  early  councillors  of  the  Franks,  perhaps  not  proper 
names  but  officials. 

p.  339.  1.  Eppo  of  Repkow,  i.e.  Epko  of  Repgoes,  a  Saxon,  wrote  a  Chronicle 
of  the  World,  in  the  13th  century. 
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p.  34O.  1.  Goihis  legem  Catholicam  dedit.  The  words  as  they  stand  certainly 
most  easily  bear  the  interpretation  "brought  the  Goths  under  the  Catholic 
obedience,"  but  better  evidence  is  required  that  Euric  was  not  an  Arian,  like  all 
the  Gothic  and  other  Germanic  kings  in  Gaul,  except  Clovis  the  Frank. 

—  2.  the  Anian  breviary.  See  above,  p.  [xxvii].  Anienus  the  lawyer  was  the 
adviser  of  Alaric  II.  The  Councils  of  Toledo  were  in  practice  ecclesiastical, 
dominated  by  the  clergy. 

p.  348.  1.  Cujacius,  Jacques  Cujas  (1520-1590).  The  most  celebrated  Jurist 
of  his  time.  He  was  born  at  Toulouse,  in  the  formerly  Gothic  country.  He  was 
undoubtedly  right  in  attributing  to  the  Gothic  law  a  preponderating  Roman 
element.  The  Goths,  indeed,  whose  name  became  proverbial  for  barbaric  de- 
stroyers, were  the  most  anxious  of  the  Teutonic  tribes  to  preserve  everything 
Roman,  as  parts  of  a  civilization  superior  to  anything  which  they  could  produce 
by  themselves.  See  Lord  Bryce's  Holy  Roman  Empire,  pp.  18-30.  The  complete 
disappearance  of  the  Gothic  language,  and  the  survival  of  Roman  law,  in  Spain 
and  Aquitaine,  contrast  forcibly  with  the  disappearance  of  Latin  and  of  Roman 
law  in  Britain  after  the  Anglo-Saxon  conquest,  and  emphasize  the  different 
characters  of  the  two  invasions. 

p.  3 SO.  1.  Ulphila  (Ulfila),  the  apostle  of  the  Goths,  converted  his  countrymen 
about  360,  and  translated  the  Gospels  into  their  language.  The  MS.  at  Upsala  in 
Sweden  probably  represents  a  version  in  the  language  of  a  century  or  two  after 
his  date.  His  alphabet  is  founded  on  Greek  and  Latin. 

p.  356.  1.  The  election  of  the  Heretoch  in  the  laws  of  Edward  the  Confessor. 
This  is  not  genuine,  as  part  of  Edward's  law,  but  a  fabrication  of  the  party  who 
in  the  13th  century  were  trying  to  obtain  the  popular  election  of  sheriffs.  See 
Stubbs,  Constitutional  History,  I,  p.  113.  Thorpe  does  not  admit  it  in  his  version 
of  the  laws,  except  in  a  note,  and  Gneist  rejects  it. 

pp.  357.  1,  2-358.  1.  Adalides,  Almogavares,  Almocadenes.  See  English 
Commonwealth,  Part  I,  pp.  587,  588,  note  1  to  p.  104  and  notes  1,  2  to  p.  105. 

pp.  357.  3-358.  2.  King  Alonso.  Alfonso  X,  the  Wise,  King  of  Castile, 
1252-1284.  The  Siete  Partidas  were  a  code  of  laws  passed  by  him.  See  English 
Commonwealth,  Part  I,  p.  588,  note  5  to  p.  105. 

p.  3 GO.  1.  The  quotation  is  from  an  incomplete  romance,  and  the  words  may 
have  been  altered  in  verbal  recitation  before  being  written  down.  It  runs  as 
follows:  King  Ramiro  seats  himself,  is  seated  at  his  board a.  The  three  (most 
valiant) b  of  his  captains  came  and  stood  before  him.  The  first  is  named  Armifio, 
the  second  Galvane,  the  third  Telloc.  The  day-star  who  leads  the  Captains0. 
"God  preserve  you,  Senor."  "Welcome  to  you,  my  captains.  What  news  then 
do  ye  bring  me  from  the  field  of  Palomares?"  "Good  is  the  news  we  bring, 
Senor;  since  hither  we  come,  seven  days  did  we  travel  without  eating  bread,  nor 
did  the  horses  eat  barley,  which  grieves  us  more,  nor  did  we  enter  any  dwelling, 
nor  see  any  man  to  speak  with  him  withal." 

p.  362.  1.  Alfaqueque.  Du  Cange,  quoting  Gregory  Lopez  on  the  Alfonsine 
Laws,  translates  Redemptor  Captivorum. 

p.  364.  1.  the  ordeal... Pope  Honorius.  The  Lateran  Council  of  1215,  under 
Innocent  III  forbade  the  ordeal. 

p.  37O.  1.  Chalk  Farm,  a  rendezvous  for  duellists.  Palgrave  lived  to  see  the 
duel  quite  extinct  in  England. 

p.  373.  1,2.  Cortes  ofAlcala,  in  1338,  confirmed  the  Siete  Partidas.  Bartholus 
and  Baldus  were  great  writers  upon  the  Roman  law,  who  died  1355  and  1400 
respectively. 

p.  374.  1.  From  a  pencil  note  by  Sir  Francis  Palgrave  at  the  end  of  this  article 
it  appears  that  the  last  paragraph  did  not  correspond  to  his  more  mature  views. 

p.  375.  1.  The  Nun  of  Sion.  Sion  was  founded  in  1414,  the  last  of  the  greater 
monastic  foundations  in  England;  Lindisfarne  about  635,  one  of  the  first. 

pp.  376.  1-377.  1.   Saxon  Chronicle,  etc.    On  these  historians,  see  above, 

a  May  be  "  seated  at  receipt  of  custom." 

b  The  article  los  tres  seems  to  suggest  "the  three  most  valiant." 
c  The  passage  is  possibly  corrupt.    Was  Tello  called  Lucifer,  or  did  they  arrive  at 
dawn  ?  The  Romance  is  No.  328  in  Wolf  and  Hof  mann's  Primavera  y  Flor  de  Romances. 
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p.  [xxxi].  Roger  of  Chester  was  probably  a  mistake  merely  for  Ranulph  of  Higden, 
a  monk  of  St.  Werburgh's,  Chester.  See  Churchill  Babington's  Introduction  to 
the  edition  of  Higden  in  the  Rolls  Series. 

p.  378.  1,  2.  Jean  Turpin,  was  a  monk  of  the  llth  century  who  wrote  the 
Romance  of  Charlemagne,  and  probably  assumed  the  name  of  a  real  contemporary 
of  Charles  who  was  Archbishop  of  Reims,  circa  774.  Eginhart  (Eginhard)  was 
the  really  contemporary  historian  and  secretary  of  the  emperor. 

p.  382.  1.  Runes.  Runic  inscriptions  preserve  some  poems,  and  names,  but 
they  are  not  available  for  consecutive  history,  only  for  some  contributions 
towards  it. 

p.  386.  1.  Anglo-Saxon  laws.  Felix  Liebermann's  successive  works  on  the  laws 
of  the  Anglo-Saxons,  the  laws  of  Edward  the  Confessor,  the  laws  of  Henry  I,  and 
the  pseudo-forest  laws  of  Cnut,  are  the  modern  authority.  Thorpe's  edition  of 
the  Anglo-Saxon  laws  was  not  published  when  this  Essay  was  written.  Palgrave 
had  only  comparatively  uncritical  editions  to  consult. 

p.  393.  1.  This  is  the  award  of  the  English  Witan  and  of  the  Welsh  people 
of  the  boundaries  set  betwixt  the  Defnsaetas  and  the  Welsh. 

p.  394.  1.  Anglo-Saxon  Charters.  Kemble's  Codex  Diplomaticus,  re-edited  by 
Birch,  is  the  standard  collection.  Charters  of  monastic  houses  are  often  later 
versions,  not  exactly  forgeries  always,  for  they  were  often  no  doubt  made  in  good 
faith  to  reproduce  what  was  supposed  to  be  in  genuinely  ancient  charters  de- 
stroyed by  Danish  ravage  or  other  mischances.  But  some,  like  those  of  Gloucester 
and  Chertsey,  contain  particulars  which  the  compilers  must  have  known  to  be 
invented. 

p.  399.  1.  The  history  of  the  Bible  is  narrated  in  the  phraseology  of  Valhalla. 
The  converse  is  more  commonly  true.  The  northern  mythology  as  elaborated  in 
the  extant  lays  is  largely  the  work  of  poets  who  wrote  with  a  knowledge  of 
Christianity.  Side  by  side  with  extremely  primitive  myth  comes  "a  wholly  new 
system  of  beliefs,  coloured  through  and  through  with  Christian  ideas — a  heaven, 
with  a  supreme  God,  angels,  demons,  a  Holy  Tree,  a  hell,  and  a  doomsday." 
Vigfusson  and  Powell,  Corpus  Boreale,  vol.  I,  Introduction,  §  17. 

p.  4O4.  1.  The  details  of  the  first  conquests  by  the  Anglo-Saxon  invaders  are 
seriously  questionable  in  the  light  of  recent  archaeological  excavations.  See  inter 
alia,  Archaeology  of  the  Anglo-Saxon  Settlements,  E.  T.  Leeds,  1913. 

p.  4  1 0.  1.  Florilegus.  See  above,  p.  [xxx].  John  de  Cella,  abbot  of  St.  Albans 
(1195-1214)  was  the  original  compiler  of  the  St.  Albans  histories. 

-  2.  Geoffrey  of  Monmouth  (c.  1100-1154).  Bishop  of  St.  Asaph  1152; 
author  of  the  Historia  Britonum.  Capable  judges,  like  William  of  Newburgh  the 
contemporary  historian,  knew  that  it  was  a  work  of  imagination.  But  as  a  work 
of  fiction  it  was  a  very  influential  book.  Its  stories  form  the  basis  of  romantic 
literature,  poetry  and  drama,  from  that  day  to  the  writing  of  the  Idylls  of  the 
King.  The  whole  Arthurian  legend,  if  not  invented  is  established  by  it.  King 
Lear,  Cymbeline,  and  half  the  Faerie  Queene  have  their  origins  in  it.  Historically 
it  was  not  unimportant,  as  expressing  and  popularizing  the  idea  of  a  great  con- 
tinental power  centred  in  Britain.  It  is  a  political  novel  in  the  interests  of  the 
House  of  Anjou. 

p.  417.  1.  Ceadwalla  or  Cadwallader.  The  identification  of  the  British  King 
of  North  Wales,  or  of  Strathclyde,  with  Ceadwalla,  Kong  of  the  West  Saxons,  is 
very  hazardous,  based  on  Geoffrey's  sole  authority  and  on  a  similarity  of  the 
names.  The  former  was  killed  in  634,  the  date  is  trustworthy,  the  latter  became 
king  in  659,  probably,  but  at  any  rate  was  alive  in  688,  on  Bede's  contemporary 
authority. 

p.  426.  1.  Chronology.  The  civil,  ecclesiastical,  and  legal  year,  which  was  used 
by  the  Church,  and  in  public  instruments  in  England  from  before  the  Conquest 
till  the  end  of  the  13th  century,  began  as  a  rule  at  Christmas.  In  and  after  the 
14th  century  it  began  on  March  25th,  till  1752.  But  there  seem  to  be  cases  when 
the  ecclesiastical  year  is  reckoned  from  the  first  Sunday  in  Advent,  and  the 
25th  of  March  was  sometimes  used  in  the  12th  century.  Some  historians  used 
1st  January.  The  Anglo-Saxon  Chronicle  certainly  seems  to  treat  the  whole  winter 
as  in  one  year  with  the  preceding  summer,  especially  in  dealing  with  the  Danish 
invasions.  In  France  and  the  Netherlands  it  often  began  at  Easter. 

39—3 
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The  Indictions  were  cycles  of  15  years  each,  originally  connected  with  Imperial 
assessments  for  taxation  revised  every  15  years.  These  however  began  at  four 
different  dates.  The  Constantinopolitan  Indiction,  beginning  on  1st  September 
was  sometimes  used  in  England  between  the  9th  and  llth  centuries.  In  the  12th 
and  13th  centuries  the  Roman  or  Papal  Indiction  beginning  on  25th  December 
or  1st  January,  was  used.  After,  the  Caesarean  Indiction  beginning  24th  September. 
But  in  the  last  period  any  use  of  the  Indiction  was  becoming  rare.  By  some 
means  or  another  many  dates  in  the  Anglo-Saxon  Chronicle  have  become  wrong 
or  variously  stated;  the  death  of  Alfred  for  instance. 

p.  428.  1.  wrecks  and  fragments  of  Anglo-Saxon  history.  The  MSS.  of  the  A.S. 
Chronicle  belong  to  Winchester,  Canterbury,  Abingdon,  Worcester,  and  Peter- 
borough. None  were  made,  or  at  least  preserved,  in  the  country  most  persistently 
overrun  or  occupied  by  the  Danes.  North  Lancashire,  Westmorland  and  Cum- 
berland were  not  part  of  England,  and  Lothian  was  separated  from  England. 
England  in  the  modern  sense  was  consolidated  by  the  Norman  Conquest. 

p.  429.  1.  For  the  critical  history  of  the  Anglo-Saxon  Chronicle  see  Cambridge 
History  of  English  Literature,  vol.  I,  ch.  vn,  and  the  Bibliography.  Also  the  edition 
by  the  Rev.  John  Earle,  1865,  and  the  two  parallel  texts  by  C.  Plummer,  1892,  etc. 
Thorpe,  see  above,  edited  the  six  chief  texts  of  the  Chronicle  for  the  Rolls  Series, 
in  1861. 

p.  432.  1.   See  above,  p.  535,  "Hume  and  his  Influence  upon  History." 

—  2.    Thierry,  Histoire  de  la  Conquete  & Angleterre.   Thierry  is  superseded  by 
Palgrave  himself,  and  still  more  by  Freeman's  Norman  Conquest.   The  latter  is 
almost  of  the  nature  of  a  running  commentary  upon  Thierry's  notion  of  a  racial 
antagonism  between  Normans  and  "Saxons,"  continuing  to  the  13th  century. 

—  3.   The  Anglia  Christiana  Society     It  published  Giraldus  Cambrensis,  De 
Instruclione  Principum,  1846;  Chronicon  Monasterii  de  Bello  (Battle  Abbey),  1846; 
Liber  Eliensis,  1848;  and  then  ceased. 

p.  437.  1.  Razzia  of  Northumberland... Raid  in  Algeria.  The  two  words  are 
purposely  transposed.  The  conquest  of  Algeria  was  going  on,  and  the  Razzias 
upon  the  native  encampments  were  exciting  considerable  comment.  "The 
Marechal"  refers  to  Bugeaud.  Pelissier  and  St.  Arnaud,  subsequently  Marshals 
under  the  third  Empire,  were  prominently  engaged,  and  it  was  the  former  who 
exterminated  a  body  of  Kabyles. 

p.  44O.  1.  Simon  de  Montfort.  It  is  scarcely  the  fact  that  no  one  thought  of 
his  genealogy.  That  he  was  a  foreigner  certainly  told  against  him  with  the  English 
barons,  who  were  themselves  of  French  or  Norman  ancestry.  But  the  fact 
illustrates  the  unity  of  races  among  English- born  people  then. 

p.  442.  1.  Pliny  does  not  notice  the  destruction  of  Pompeii  in  his  famous 
letter  which  describes  the  eruption  of  Vesuvius,  chiefly  because  his  object  was 
to  describe  the  death  of  his  uncle.  But  further,  the  complete  obliteration  of  the 
city  by  the  ashes  from  Vesuvius  was  only  gradually  accomplished.  The  com- 
paratively few  skeletons  found,  and  the  almost  total  absence  of  very  rich  finds 
of  gold  and  silver  plate,  point  to  the  inhabitants  who  had  escaped  being  able 
to  return,  to  take  away  dead  for  burial,  and  to  remove  valuables.  Successive 
showers  covered  it  to  the  depth  from  which  it  has  been  recovered  by  excavation. 
A  town  called  Pompeii  existed  later,  also  a  Herculaneum,  on  slightly  different 
sites  apparently  from  the  old  places.  They  occur  in  the  Peutinger  Tabula. 

pp.  448.  1-449.  1.  The  sarris  was  the  ibex,  somewhat  exploited  by  imagi- 
nation. The  wolf  was  not  extinct  in  England  in  the  14th  century,  perhaps  even 
near  London.  A  quack  doctor,  a  priest,  was  prosecuted  in  the  Lord  Mayor's 
court  in  1306,  for  using  medicines  which  included  the  flesh  of  a  wolf.  He  could 
not  have  procured  a  dead  wolf  easily  if  live  ones  had  not  existed  fairly  near.  The 
cave  hyaena  of  Yorkshire  is  of  course  contemporary  with  pre-historic  man  only. 
The  Irish  elk,  so  called,  is  pre-historic.  The  urus  was  existing  in  Scotland  long 
after  the  Norman  Conquest.  The  beaver  was  extinct,  except  in  Wales,  when 
Giraldus  Cambrensis  wrote.  The  bear,  as  a  wild  animal  in  England,  does  not 
appear  in  Anglo-Saxon  laws  or  literature.  The  tiger  was  pre-historic  in  Europe, 
Siegfried's  lion  may  have  been  a  lynx,  or  more  probably  a  creature  of  romance. 
The  gigantic  Saurians  were  not  contemporaneous  with  even  pre-historic  man,  so 
far  as  he  has  been  traced. 
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p.  454.  1.  The  Earldoms.  See  Freeman,  Norman  Conquest,  vol.  I,  p.  404  and 
vol.  n,  Appendix  G. 

p.  455.  1.  The  Round  Table,  in  the  Hall  at  Winchester,  is  of  Henry  the 
Seventh's  reign.  Henry  honoured  the  mythical  fame  of  Arthur  by  naming  his 
eldest  son  after  him.  The  Table  has  a  Tudor  rose  in  it. 

p.  457.  1.  Sussex... ravaged.  See  "The  Conqueror's  Footprints  in  Domesday," 
by  Baring,  English  Hist.  Review,  Jan.  1898. 

pp.  457.  2-458.  1.  The  Rapes  of  Sussex,  with  a  castle  and  a  port  in  each, 
are  clearly  part  of  a  scheme  of  naval  and  riparian  defence,  linking  Sussex  with 
the  opposite  coast  of  Normandy.  The  Lathes  of  Kent  are  probably  the  old  shires 
of  the  Kingdom  of  Kent. 

p.  459.  1.  Kentish  town.  The  statement  in  the  text  is  more  than  doubtful. 
There  is  little  doubt  that  the  present  name  is  a  late  corruption.  The  land,  part 
of  the  manor  of  Tottenhall,  was  held  by  a  de  Cantelowe.  See  Lysons,  Environs  of 
London,  n,  p.  345;  and  Testa  de  Nevill,  p.  361. 

—  2.    The  submission  of  London.    A  Norman  siege  of  London  depends  upon 
Wido's  poem.    He  was  contemporary,  and  he  is  very  explicit.    Yet  the  account 
is  not  compatible  with  those  of  William  of  Poitiers,  the  Worcester  text  of  the 
Anglo-Saxon  Chronicle,  nor  Florence  of  Worcester.    One  detail  of  the  poem  is 
certainly  a  flight  of  fancy,  that  William  placed  his  battering  engines  near  St. 
Peter's  Minster,  that  is,  Westminster.  He  might  as  well  have  left  them  at  Pevensey 
for  all  the  harm  they  could  do  to  London  there.   On  the  whole  Freeman,  Norman 
Conquest,  vol.  in,  Appendix  TT  especially,  is  most  likely  right  in  making  William 
receive  the  submission  of  London  at  Berkhampstead.   It  has  been  surmised  that 
a  small  force  was  thrown  across  the  Thames  near  London,  and  made  some 
ravages  in  Middlesex,  indicated  in  Domesday,    But  the  siege  is  nearly  certainly 
imaginary. 

p.  46O.  1.  Edgar  Atheling.  It  is  impossible  to  say  exactly  how  old  Edgar 
Atheling  was  when  he  was  chosen  as  king,  for  a  few  days.  He  was  not  a  grown 
man,  but  he  was  born  before  his  father  Edward  came  to  England  in  1057.  William 
of  Malmesbury  thought  him  old  when  he  wrote  his  Third  Book,  about  1121.  But 
that  scarcely  takes  us  further.  What  is  certain  is  that  he  was  not  the  Edgar 
Adeling  who  appears  in  the  Pipe  Rolls  holding  land  in  Northumberland  in  1158 
and  1167.  He  would  have  been  110  at  least  at  the  latter  date.  No  doubt  Adeling 
means  "of  royal  descent,"  but  Atheling  is  an  English  surname  now,  and  so  is 
Prince,  and  King.  The  bearers  are  not  necessarily  scions  of  any  royal  house. 

p.  47  7.  1.  This  article  was  set  up  in  type  for  the  Quarterly  Review  of  January 
1845,  but  was  never  published. 

—  2.   Euphranor.   The  original  Euphranor,  a  Greek  artist  of  the  4th  century, 
had  every  right  to  express  an  opinion  upon  art. 

p.  488.  1.  The  Forest  Law.  Cnut's  Forest  Law  is  not  genuine,  see  above, 
p.  [xxxi]  and  note  (Liebermann  in  Trans.  R.  Hist.  Soc.  New  Series,  vol.  vn). 
The  whole  subject  of  the  severity  of  the  Forest  Laws  in  reality,  and  of 
the  amount  of  devastation  really  brought  about  by  making  the  New  Forest,  is 
questioned  in  E.H.R.  vol.  xxvn,  p.  25,  by  the  late  Mr.  Parker.  The  common  sense 
of  William  Cobbett  in  Rural  Rides,  1830,  pp.  623  et  sqq.,  had  remarked  that  if 
Ordericus's  tale  of  the  destruction  of  sixty  churches  were  true,  the  country  at  the 
time  of  the  Norman  Conquest  "must  have  literally  swarmed  with  people."  Mr. 
Parker  made  out  a  very  good  case  for  the  exaggeration  of  the  devastation  involved, 
and  for  the  economic  treatment  of  forests  by  later  kings,  as  preserves  of  timber, 
and  of  deer  killed  for  food,  not  by  a  royal  huntsman  for  sport.  Yet  the  unpopu- 
larity of  the  Forest  Law,  and  of  the  extension  of  forests,  is  an  undoubtful  fact. 
There  were  towns  and  villages  included  in  forests,  and  the  liberty  of  inhabitants, 
and  the  liberties  (rights)  of  land-holders,  were  curtailed  by  the  Forest  Law.  The 
king  was  more  of  an  absolute  master  in  his  forests  than  even  a  Norman  or  early 
Angevin  king  was  elsewhere. 

p.  489.  1.  Eudo  Dapifer,  brother-in-law  of  the  Clares,  husband  of  Rohese, 
daughter  of  Richard  de  Tonbridge  and  of  Rohese,  daughter  of  Walter  Giffard. 

p.  497.  1.  The  Church  of  St.  Werburgh  at  Chester  became  the  cathedral  after 
the  dissolution  under  Henry  VIII,  when  he  erected  the  new  diocese  of  Chester, 
apart  from  the  old  diocese  of  Coventry,  Lichfield  and  Chester.  When  Chester 
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had  been  occasionally  the  See  of  the  old  diocese,  as  in  1075,  the  cathedral  church 
was  St.  John's  outside  the  walls. 

p.  514.  1.   Datary.   Datarius,  an  official  of  the  Papal  Chancery. 

p.  515.  1.  Mortlake,  a  manor  of  the  Archbishops  from  before  the  Conquest 
till  Henry  VIII  took  it  away  from  Cranmer  in  1535-36. 

p.  519.  1.  Basileus  of  Albion.  When  Athelstan  called  himself  Basileus  of  the 
English,  and  Imperator  of  all  Albion,  he  was  using  the  imperial  titles  of  both  the 
Eastern  and  Western  Roman  Emperors.  It  implied  an  overlordship  of  Britain, 
and  independence  of  any  Emperor  abroad.  It  is  not  possible  to  connect  it  by 
evidence  with  the  early  title  of  Bretwalda,  nor  with  any  claim  based  upon  the 
pretensions  of  Roman  officers  who  had  assumed  the  Imperial  title  in  Britain  in 
the  4th  and  5th  centuries.  See  the  exhaustive  note,  Appendix  B,  in  the  first 
volume  of  Freeman's  Norman  Conquest. 

—  2.   the  seven  kings.   The  A.S.  Chronicle  says  six  kings  met  Edgar.   Florence 
of  Worcester  says  eight  kings  rowed  his  barge,  and  gives  their  names. 

—  3.   the  Twysogion,  that  is  "of  the  Princes."     The  Brut  y  Twysogion  is  a 
Welsh  Chronicle. 

—  4.   Loegrian,  used  in  Welsh  for  English,  but  probably  in  its  origin  a  name 
applied  by  the  Cymri  to  the  more  primitive  people  whom  they  conquered. 

—  5.   Margaret,,  the  daughter  of  Edward.  It  is  improbable  that  any  Englishman 
would  have  regarded  the  claim  of  a  woman  to  the  crown  by  birth  at  all.    No 
queen  had  ever  ruled  the  English,  and  no  man  even  was  regarded  as  king  until 
he  was  chosen  and  crowned,  as  Sir  Francis  Palgrave  has  proved  abundantly 
elsewhere.    The  marriage  of  Henry  I  with  the  daughter  of  Margaret  was  no 
doubt  a  sentimental  satisfaction  to  Englishmen,  but  it  did  not  give  him  any 
additional  right  to  the  crown.    He  had  great  difficulty  in  securing  support  for 
the  claims  of  his  daughter  to  succeed  him.    She  failed  to  keep  her  position,  and 
in  the  struggle  with  Stephen  there  is  no  sign  of  any  special  English  support  of 
her.    She  survived  the  accession  of  her  son,  in  whose  favour  her  claims  were 
ignored  simply.    No  formal  surrender  of  them  is  on  record.    Palgrave  goes  near 
to  falling  into  the  same  mistake  that  Scott  made  in  Ivanhoe,  when  he  transferred 
to  the  12th  century  the  sentiments  of  loyalty  to  the  heir  by  right  divine  which 
really  sprang  from  the  reaction  after  January  30,  1649.    Nobody  in  the  12th 
century  was  like  a  Jacobite  or  Legitimist  in  sentiment.   There  is  an  error  in  the 
genealogy  in  the  text;  Edgar  was  son  of  Edmund  the  Magnificent,  Edred  was 
Edmund's  brother. 

p.  523.  1.  Edith... Matilda.  From  a  story  told  by  Eadmer  it  appears  that  an 
attempt  was  made  to  put  the  future  queen  into  a  nun's  dress  in  her  father's  life- 
time, but  that  he  forbade  it.  She  did  not  assume  the  veil  in  Scotland,  but  after 
she  came  to  England,  in  1094,  she  wore  it  at  Romsey  and  at  Wilton,  to  escape, 
not  the  licence  of  invaders,  but  the  insults  of  William  Rufus.  (See  Hist,  of  Nor- 
mandy and  of  England  (vol.  iv  of  this  series),  pp.  196,  201,  393-394,  596,  610.) 

—  2.   Campbell  is  a  Norman  name,  de  Campo  Bello,  i.e.  Beauchamp. 

pp.  523.  3-524.  2.  Malcolm,  Donald  Bane,  Duncan.  Malcolm  supported 
and  restored  by  Earls  Siward  and  Tostig  in  succession,  and  married  as  his  second 
wife  to  an  English  lady,  leaned  upon  English  aid,  and  encouraged  English  exiles, 
English  church  customs,  and  English  manners  in  Scotland,  It  is  probable  that  he 
had  never  been  expelled  from  Strathclyde  and  Lothian  after  his  father  Duncan's 
death,  or  murder,  and  those  countries  and  Fife  were  the  real  seats  of  his  power. 
He  had  perhaps  sought  influence  in  the  north  through  the  Scandinavian  not  the 
Gaelic  element,  by  marrying  Ingebiorg,  the  young  widow  of  the  powerful  earl  of 
Orkney,  Thorfinn.  Duncan  was  her  child  probably.  The  history  of  Scotland  is, 
as  Palgrave  depicts  it,  the  story  of  the  assertion  of  the  Anglo-Norman  against 
the  Gaelic  influence,  from  the  reign  of  Malcolm  to  that  of  William  the  Lion. 
Skene's  Celtic  Scotland,  and  Robertson's  Scotland  under  her  Early  Kings,  are  the 
leading  modern  authorities. 

p.  526.  1.  The  war  with  France,  and  in  Maine.  The  superiority  of  Normandy 
over  Maine  was  not  a  reality  so  long  as  Robert  misruled  Normandy.  William 
desired  not  only  to  conquer  Maine  in  fact,  but  to  use  it  as  a  first  step  towards 
an  acquisition  of  Aquitaine  and  all  to  the  South  as  far  as  the  Garonne.  He  tried 
to  make  with  William  of  Aquitaine,  who  desired  to  go  on  the  crusade,  a  similar 
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bargain  to  that  which  he  had  made  with  Robert  for  the  acquisition  of  Normandy. 
[See  Ordericus  Vitalis,  780  B,  c.]  But  bad  as  Rufus  was,  the  war  with  Maine  shows 
him  twice  acting  something  like  a  gentleman.  Not  every  medieval  king  would 
have  let  Helias  go  because  he  had  plighted  his  word  to  that  effect,  as  in  the  story 
cited  on  p.  528;  and  it  was  in  this  war  that  he  made  his  famous  refusal  to  doubt 
the  word  of  knights  who  had  passed  their  parole.  [Ordericus  Vitalis,  772  D.] 
The  spirit  of  chivalry  is  partly  imaginary,  and  was  partly  hurtful;  but  anything 
which  ever  made  a  William  Rufus  act  honourably  was  not  wholly  bad. 

p.  53O.  1.  William,  duke  of  Poitou.  See  above,  note  to  p.  526.  But  William 
was  duke  of  Aquitaine,  Count  of  Poitou.  William  Rufus's  scheme  for  the  conquest 
of  France  was  not  more  preposterous  than  those  of  Edward  III  and  Henry  V, 
his  claims  as  shadowy. 

p.  535.  1.  William  Smyth  (1765-1849).  Regius  Professor  of  Modern  History 
at  Cambridge  1807.  Whatever  criticism  may  be  passed  upon  his  lectures  he  made 
a  useful  new  departure  in  Cambridge  by  lecturing  at  aft.  The  Professorship  of 
History  had  usually  been  a  sinecure. 

p.  54O.  1.  Sir  Richard  Baker  (1568-1645).  Published,  1643,  Chronicle  from 
Caesar  to  1625.  He  is  not  to  be  confounded,  as  sometimes  happens,  with  Geoffrey 
Baker,  a  14th  century  chronicler,  nor  Thomas  Baker  (1656-1740),  the  Cambridge 
antiquary. 

p.  544.  1.  Paul  de  Rapin  de  Thoyras  (1661-1725).  A  French  Huguenot 
refugee,  published  a  French  history  of  England,  down  to  Charles  I,  in  1724.  It  was 
continued  in  French  by  Durand  to  1688,  and  the  whole  was  translated  into  English 
by  Nicholas  Tindal,  1723-1731. 

p.  545.  1.  Thomas  Carte  (1686-1754),  stands  above  his  contemporaries  as  a 
real  investigator  of  MS.  sources.  His  best-known  work  is  his  Life  of  the  Duke  of 
Ormonde,  1736.  He  wrote  a  history  of  England,  published  1747-1755.  His  MSS. 
are  in  the  Bodleian.  He  was  hampered  as  an  historian  by  his  strong  Jacobite 
opinions,  which  warped  his  judgment  and  curtailed  his  liberty  of  action  and  of 
research. 

p.  555.  1.  Fra  Paolo  Sarpi  (1552-1625).  Historian  of  the  Council  of  Trent, 
and  strong  supporter  of  the  Venetian  government  in  its  quarrel  with  the  Papacy. 
Excommunicated  in  consequence.  A  learned,  but  by  no  means  trustworthy 
ecclesiastical  historian. 

—  2.  Louis  Maimbourg  (1610-1686).  A  Jesuit,  turned  out  of  the  Society  for 
Gallican  opinions  in  1682.  Author  of  a  history  of  the  Crusades,  a  really  great 
work. 

—  3.  Rend  Aubert  de  Vertot  (1655-1735).  Author  of  many  historical  works, 
on  Portugal,  Sweden,  France,  Ancient  Rome,  etc.,  and  more  especially  on  the 
Order  of  the  Knights  of  St.  John  at  Rhodes  and  Malta. 

p.  565.  1.  This  Essay,  not  included  in  Macaulay's  Essays,  was  printed  in  his 
Miscellaneous  Works,  vol.  I,  p.  232. 


PRINTED  IN  ENGLAND  BY  J.  B.  PEACE,  M.A. 
AT     THE     CAMBRIDGE     UNIVERSITY     PRESS 


! 


DA 
27 
P25 
v.9 


Palgrave,  (Sir)  Francis 

Collected  historical  works 


PLEASE  DO  NOT  REMOVE 
CARDS  OR  SLIPS  FROM  THIS  POCKET 

UNIVERSITY  OF  TORONTO  LIBRARY 


